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New  York  Common  Pleas  ;  General  Term,  May,  1857. 

LANDLORD   AND   TENANT.  —  ACTION   FOR   RENT.  —  EVICTION. — 
COUNTER-CLAIM. 

A  tenant  who  has  continued  to  occupy  the  whole  of  the  demised  premises  during 
the  whole  period  for  which  rent  is  claimed,  is  not  released  from  the  payment 
of  such  rent  by  reason  of  the  fact  that  the  landlord  has  committed  acts  which 
diminished  the  beneficial  enjoyment  of  the  premises  during  the  period  for  which 
the  rent  is  sought  to  be  recovered. 

In  order  that  such  acts  on  the  part  of  the  landlord  should  occasion  a  suspension 
or  extinguishment  of  rent,  there  must  be  an  eviction  of  the  tenant. 

To  constitute  an  eviction,  the  tenant  must  be  compelled  to  abandon  possession  of 
either  part  or  the  whole  of  the  demised  premises. 

Acts  on  the  part  of  a  landlord,  disturbing  the  tenant  in  the  beneficial  enjoyment 
of  the  demised  premises,  cannot  be  set  up  as  ground  of  recoupment,  unless  such 
acts  amount  to  an  eviction. 

Nor  can  they  be  the  basis  of  a  counter-claim  under  the  Code. 

Appeal  from  an  order  overruling  a  demurrer  to  an  answer. 

This  action  was  brought  by  Theodore  T.  Edgerton  against 
Albert  "W.  Page,  to  recover  a  quarter's  rent  of  the  first  floor  of 
a  building  in  Fulton-street,  New  York  city,  leased  to  defendant 
by  plaintiff.  The  lease  of  the  premises  was  for  one  year  from 
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May  1, 1854,  with  a  privilege  of  one  year  more  at  the  same  rent. 
The  suit  was  brought  to  recover  the  rent  for  the  quarter,  from 
February  1  to  May  1,  1855. 

The  amended  answer  of  defendant  set  forth  the  lease  by  which 
defendant  held  the  premises,  and  averred  that  the  privilege  of 
renewal  therein  contained  was  one  of  the  main  inducements  to 
defendant  to  take  said  lease,  and  was  one  of  the  principal  causes 
of  its  value. 

The  answer  then  alleged  that  between  February  1  and  May  1, 
1855,  the  defendant  was  the  occupant  of  the  entire  upper  part 
of  the  building  in  question,  and  also  of  the  adjoining  building ; 
that  the  plaintiff  wantonly,  maliciously,  and  negligently  per- 
mitted a  waste-pipe  attached  to  the  building  to  become  out  of 
order,  and  thereby  allowed  and  caused  large  quantities  of  waste 
water  and  other  filth  to  flow  down  into  the  leased  premises,  de- 
priving the  defendant  in  a  great  degree  of  the  enjoyment  of 
them,  and  injuring  his  stock  of  goods  and  other  property ;  that 
defendant  was  informed  of  the  mischief,  and  was  requested  to 
repair  the  pipe,  but  neglected  and  refused  to  do  so,  and  that  de- 
fendant was  compelled  by  these  injuries  to  leave  the  premises 
on  May  1,  1855,  thereby  losing  the  privilege  of  renewal  created 
by  the  lease.  The  answer  insisted  that  these  circumstances 
amounted  in  law  to  an  eviction,  and  so  barred  the  recovery  of 
the  rent  in  question  ;  and  also  set  up,  that  if  the  claim  of  defend- 
ant to  resist  the  recovery  on  the  ground  of  eviction  were  disal- 
lowed, he  would  claim  the  right  to  recoup  his  damages  against 
the  rent,  or  to  recover  them  by  way  of  set-off,  and  in  such  case 
that  he  would  claim  judgment  for  any  excess  of  such  damages 
beyond  the  rent. 

The  plaintiff  demurred  to  this  answer. 

The  judge  at  special  term  overruled  the  demurrer,  on  the 
ground  that  the  facts  set  up  in  the  answer  amounted  to  an  evic- 
tion, upon  which  the  defendant  might  rely  as  a  defence,  notwith- 
standing that  he  did  not  leave  the  premises  until  the  expiration 
of  the  quarter  sued  for.  The  plaintiff  now  appealed  from  the 
order. 

W.  Britton,  for  the  appellant. 
John  Graham,,  for  the  respondent. 
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DALY,  J. — The  matters  set  up  by  the  answer  are  relied  upon, 
either  as  a  bar  to  the  action,  or  as  establishing  a  claim  for  dam- 
ages against  the  plaintiff,  which  may  be  set  up  in  the  action  by 
way  of  counter-claim. 

It  is  not  denied  by  the  answer — indeed  the  answer  admits 
that  the  defendant  continued  to  occupy  during  the  whole  period 
for  which  rent  is  claimed — and  the  first  question  presented  is, 
whether  a  tenant  who  thus  continues  in  the  occupation  of  the 
whole  of  the  premises,  is  released  from  the  payment  of  rent  be- 
cause the  landlord  has  committed  acts  which  have  diminished 
the  beneficial  enjoyment  of  the  premises,  during  the  period  for 
which  rent  is  sought  to  be  recovered. 

To  occasion  a  suspension  or  extinguishment  of  rent,  there 
must  be  an  eviction  of  the  tenant ;  and  as  this  was  understood 
before  the  decision  of  Dyett  v.  Peudleton  (8  Cow.,  727),  it  meant 
that  the  tenant  must  be  put  out  of  possession,  either  of  part  or 
of  the  whole  of  the  premises  demised.  (Co.  Litt.,  148  b  ;  Dowel 
v.  Andrews,  Hob.,  190  a ;  Reynolds  v.  Buckle,  Ib.,  326  a ;  Hodg- 
son v.  Robson,  Kent,  276,  Poll.,  142  ;  Turnbull  v.  Bullock,  Styles, 
446  ;  Salmon  v.  Smith,  1  Wms.  Saund.,  204,  and  note  2 ;  Hunt  v. 
Cope,  Cowp.,  243.)  Thus  the  form  of  the  plea  given  in  Sauuders 
was,  "  and  expelled  and  removed  him,  the  said  claimant,  from 
his  possession  thereof,  and  kept  out  him,  the  said  Samuel,  from 
his  possession  thereof."  This  was  the  form  of  the  plea  in  Dyett 
v.  Pendleton  (4  Cow.,  584),  and  as  some  misconception  has  pre- 
vailed as  to  what  was  actually  determined  in  the  ultimate  dispo- 
sition of  this  case  by  the  Court  of  Errors,  it  may  be  well  to 
review  that  decision. 

To  maintain  the  plea  that  the  plaintiff  has  expelled  him  from 
the  possession,  the  defendant  offered  to  prove  upon  the  trial  that 
the  plaintiff  introduced  into  the  part  of  the  house  which  he  oc- 
cupied, lewd  women  and  prostitutes,  at  various  times,  keeping 
them  all  night  for  the  purpose  of  prostitution;  that  he  was  in 
the  habit  of  introducing  other  men,  who,  with  himself,  kept 
company  with  the  women,  and  who  together  kept  up  such  noise 
and  disturbance  throughout  the  night,  using  obscene  and  inde- 
cent language,  as  to  disturb  the  rest  of  persons  sleeping  in  the 
part  of  the  house  demised  to  the  defendant,  in  consequence  of 
which  the  defendant  was  compelled  to  leave  the  house  before 
the  rent,  for  which  the  action  was  brought,  became  due.  It  was 
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held  by  the  Supreme  Court  (4  Cow.,  584),  that  the  evidence  was 
properly  excluded ;  that  there  could  be  no  eviction  without  an 
actual  entry  and  expulsion ;  that  the  matter  complained  of  simply 
amounted  to  a  nuisance,  which  the  defendant  could  have  abated 
by  applying  to  the  police ;  that  he  was  under  no  necessity,  phy- 
sical or  moral,  to  abandon  the  premises,  and  that  his  abandon- 
ment was  voluntary,  and  was  no  answer  to  the  covenant  for  the 
paj'ment  of  rent. 

The  decision  of  the  Supreme  Court  was  reversed  by  the  Court 
of  Errors  (8  Cow.,  729),  and  that  judgment  of  reversal  deter- 
mined merely  that  proof  of  an  actual  entry  was  not  essential  to 
establish  an  eviction ;  but  that,  without  an  actual  entry  upon 
the  premises,  the  landlord  might  be  guilty  of  an  act  which,  by 
compelling  the  tenant  to  quit  the  premises,  would  amount  to  an 
eviction ;  and  that,  upon  the  evidence  excluded  at  the  trial,  the 
jury  could  have  found  that  the  defendant  was  justified  in  quitting 
the  premises,  and,  having  done  so,  that  he  was  released  there- 
after from  any  further  liability,  under  the  covenant  in  the  lease, 
for  the  payment  of  rent. 

This  is  all  that  I  understand  to  have  been  decided  by  that 
case,  though  it  has  been  supposed  to  have  gone  much  further. 
Thus  Savage,  C.  J.,  in  Lewis  v.  Payne  (4  Wend.,  428),  said  : 
"  In  Dyett  v.  Pendleton,  it  seems  to  have  been  held  that  any 
obstruction  by  the  landlord  to  the  beneficial  enjoyment  of  the 
demised  premises,  or  a  diminution  of  the  consideration  of  the 
contract,  by  the  act  of  the  landlord,  amounts  to  a  constructive 
eviction."  The  only  foundation  for  this  opinion  is  to  be  found 
in  one  of  the  reasons  assigned  by  Senator  Spencer,  who  delivered 
an  opinion  for  reversal,  to  show  that  actual  entry  was  not  essen- 
tial to  an  eviction. 

In  referring  to  the  rule  that  a  tenant  who  has  been  evicted 
from  part  of  the  premises,  by  the  act  of  the  landlord,  is  not 
obliged  to  pay  rent  for  the  part  he  retained  until  he  is  restored  to 
the  whole  possession,  Senator  Spencer  says :  "  As  to  the  part 
retained,  this  is  deemed  such  an  injury  to  its  beneficial  enjoy- 
ment, such  a  diminution  of  the  consideration  upon  which  the 
contract  was  founded,  that  the  law  refuses  its  aid  to  coerce  the 
payment  of  any  rent.  Here,  then,  is  a  case  where  actual  entry 
and  physical  eviction  are  not  necessary  to  exonerate  the  tenant 
from  the  payment  of  rent ;  and  if  the  principle  be  correct  as  ap- 
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plied  to  a  part  of  the  premises,  why  should  not  the  same  prin- 
ciple equally  apply  to  the  whole  property,  where  there  has  been 
an  obstruction  to  its  beneficial  enjoyment,  and  a  diminution  of 
the  consideration  of  the  contract,  by  the  acts  of  the  landlord, 
although  these  acts  do  not  amount  to  a  physical  eviction  ?" 

But  the  ground  here  taken,  that  any  obstruction  by  the  land- 
lord to  the  beneficial  enjoyment  of  the  premises  demised,  or 
diminution  of  the  consideration  of  the  contract,  amounts  to  an 
eviction,  was  not  essential  to  the  decision  of  Dyett  v.  Pendleton. 
It  is  not,  and  never  was  the  law,  nor  is  the  case  an  authority  for 
any  such  proposition  or  principle.  If  any  obstruction  to  the 
beneficial  enjoyment,  or  diminution  of  the  consideration  of  the 
contract  will  exonerate  the  tenant  from  the  payment  of  rent, 
then  any  act  of  trespass  on  the  part  of  the  landlord  will  have 
that  effect ;  and  it  is  well  settled  that  something  more  than  a 
mere  trespass  is  essential  to  an  eviction,  however  much  the  act 
of  trespass,  or  successive  acts  of  trespass,  may  obstruct  the  tenant 
in  the  beneficial  enjoyment,  or  diminish  the  consideration  of  the 
contract.  "  The  title  to  rent,"  says  Bacon  (6  Bac.  Abr.,  tit. 
Rent,  L.  44),  "  is  founded  upon  this,  that  the  land  demised  is 
enjoyed  by  the  tenant  during  the  term  included  in  the  contract; 
for  the  tenant  can  make  no  return  for  a  thing  he  has  not.  If, 
therefore,  the  tenant  be  deprived  of  the  thing  letten,  the  obliga- 
tion to  pay  the  rent  ceases."  But  it  was  held  before  Bacon's 
time  (Harrison's  case,  Clayton,  34 ;  18  Vin.  Abr.,  504,  tit.  Rent 
(Aa),  subd.  11 ;  1  Ld.  Raym.,  369),  and  has  been  uniformly  ad- 
hered to  since,  that  a  mere  entry  and  trespass  upon  the  land  by 
the  landlord  is  not  such  a  deprivation,  and  will  not  suspend  or 
discharge  the  payment  of  rent.  In  the  first  of  these  cases  (Har- 
rison's case),  the  court  held  that  the  breaking  of  a  partition  wall 
will  not  extinguish  the  rent,  for  there  must  be  a  continuance  of 
the  possession,  and  a  putting  out  of  the  lessee.  In  Vermilya  v. 
Austin  (2  E.  D.  Smith,  203),  I  had  occasion  to  point  out  that 
Senator  Spencer  has  mistaken  the  reason  of  the  rule  that  evic- 
tion from  part,  by  the  act  of  the  landlord,  shall  suspend  the  rent 
of  the  whole.  It  is  not  founded  upon  the  diminution  of  the  con- 
sideration of  the  contract,  or  the  injury  to  the  beneficial  enjoy- 
ment, and  the  mistake  led  to  the  enormous  conclusion  he  arrived 
at.  This  rule,  in  respect  to  the  soundness  of  which  there  was 
great  contrariety  of  opinion  before  it  was  definitely  settled  and 
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recognized,  was  founded  on  the  policy  of  the  feudal  law,  by 
which  the  landlord  was  bound  to  protect  and  defend  his  tenant ; 
and  such  being  the  obligation  springing  out  of  the  relation,  the 
landlord  who  had  wrongfully  dispossessed,  his  tenant  of  part, 
would  not  be  allowed  to  apportion  his  own  wrong,  and  recover 
rent  pro  ratd  for  the  residue  of  the  land,  but  the  rent  was  sus- 
pended until  the  landlord  fulfilled  his  obligation,  and  restored 
the  tenant  to  the  possession  of  the  whole.  (1  Co.  Litt.,  486 ; 
Hodgkins  v,  Robson,  Vent.  Rep.,  276;  Poll.,  142;  Brooke's 
Abr.,  tit.  Extinguishment,  48  ;  Hone's  Abr.,  938 ;  6  Bac.  Abr., 
tit.  Bent,  M 1,  49.) 

In  Dyett  v.  Pendleton,  the  tenant  abandoned  the  premises 
before  the  rent  became  payable,  and  all  that  was  or  can  be  said 
to  be  decided  by  the  case  was,  that  to  constitute  an  eviction  it 
was  not  necessary  that  the  landlord  should  actually  enter  and 
expel  the  tenant  from  the  possession,  but  that  he  might  be 
guilty  of  acts  which,  by  compelling  the  tenant  to  abandon  the 
premises,  would  have  the  same  effect  as  if  there  had  been  an 
actual  entry  and  a  physical  expulsion.  In  other  words,  that 
there  might  be  constructive,  as  well  as  mere  physical,  eviction ; 
which  was  very  well  illustrated  by  Senator  Spencer,  by  sup- 
posing that  the  landlord,  in  that  case,  had  converted  the  portion 
of  the  house  which  he  occupied  into  a  small-pox  or  yellow  fever 
hospital,  or  had  made  a  deposit  of  gunpowder  under  the  tenant ; 
in  which  case  the  abandonment  of  the  premises  by  the  tenant 
might  become  a  matter  of  necessity,  and  his  expulsion  accom- 
plished as  effectually  as  if  the  landlord  had  entered  and  turned 
him  out  by  force.  "  Whether,"  says  Gray,  the  other  senator 
who  delivered  an  opinion  in  favor  of  reversing  the  judgment  of 
the  Supreme  Court,  "  it  was  an  unnecessary  and  voluntary  aban- 
donment of  the  premises  on  the  part  of  the  tenant,  or  one  com- 
pelled by  the  moral  turpitude  of  the  landlord,  is  the  only  ques- 
tion material  to  be  considered." 

In  Jackson  v.  Eddy  (2  Miss.,  209),  a  case  in  many  respects 
resembling  the  present  one,  and  to  which  I  shall  have  further 
occasion  to  refer,  it  became  essential  to  ascertain  exactly  what 
was  determined  by  Dyett  v.  Pendleton,  and  the  principle  or  rule 
established  by  that  case  is  thus  stated :  "  Any  act  of  the  lessor 
which  defeats  the  enjoyment  of  the  property  by  the  lessee, 
is  a  good  bar  to  the  demand  for  rent,  provided  the  lessee  aban- 
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don  the  premises  in  consequence  of  such  wrongful  act  of  the 
lessor." 

The  Court  of  Errors,  in  establishing  the  doctrine  of  construc- 
tive eviction,  made  no  change  in  the  law.  They  overturned  no 
principle  or  rule  established  by  previous  decisions,  but  merely 
extended  the  application  of  an  acknowledged  principle,  in  a  case 
which  justified  the  extent  to  which  they  carried  it.  This  was 
the  view  taken  of  the  case  by  Nelson,  J.,  in  Ogilvie  v.  Hull 
(5  Hill,  54),  and  by  Bronson,  J.,  in  Gilhooly  v.  Washington  (4 
Comst.,  219).  It  was  entirely  inconsistent  with  the  Existing  law, 
to  hold  that  a  landlord  who  compelled  a  tenant  to  abandon  the 
premises  demised,  by  acts  which  rendered  the  farther  occupa- 
tion of  them  impossible,  inconvenient,  or  useless,  evicted  the 
tenant  as  fully,  to  all  intents  and  purposes,  as  if  he  had  gone 
upon  the  premises  and  ejected  him  from  the  possession  by  force. 

In  Cohen  v.  Dupont  (1  Sandf.  S.  C.,  260),  the  tenant  left  in 
consequence  of  a  series  of  petty  annoyances  on  the  part  of  the 
landlord,  which  seriously  injured  the  tenant's  business,  and  it 
was  held  to  be  an  eviction.  In  Jackson  v.  Eddy  (supra),  the 
tenant  occupied  the  store  and  cellar  of  a  building,  the  upper 
part  of  which  was  occupied  as  a  grocery  store,  and  the  drippings 
from  the  salt,  tar,  &c.,  in  the  loft  occupied  by  the  landlord, 
passed  through  the  floor  into  the  store  occupied  by  the  tenant, 
upon  his  sugar  hogsheads,  brooms,  &c.  The  tenant  complained, 
and  the  landlord  tried  to  prevent  further  injury  by  sprinkling 
sawdust  on  the  floor  above,  which  only  stopped  the  leakage  tem- 
porarily. The  tenant  left  before  the  commencement  of  the  last 
quarter,  and  sent  the  key  to  the  landlord,  who  refused  to  receive 
it.  The  action  was  for  the  last  quarter's  rent ;  and  it  was  held 
that  the  tenant,  having  abandoned  the  premises  before  the  be- 
ginning of  the  quarter  for  which  rent  was  claimed,  in  conse- 
quence of  a  disturbance  in  the  beneficial  enjoyment,  by  the  act 
of  the  landlord,  the  action  could  not  be  maintained.  The  law 
upon  the  subject  is  thus  distinctly  stated  by  the  court :  "  The 
consideration  of  the  lessee's  undertaking  to  pay  rent,  is  the  quiet, 
peaceable,  and  indisputable  possession  of  the  premises  leased, 
and  is,  in  its  nature,  a  condition  precedent  to  the  payment  of 
rent.  If  the  lessor,  by  any  wrongful  act,  disturbs  the  posses- 
sion which  he  should  protect  and  defend,  he  thereby  forfeits 
his  right,  and  the  lessee  may  abandon  the  possession  of  the 
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premises  leased,  and  thereby  exonerate  himself  from  liability  to 
pay  rent." 

In  all  these  cases  the  tenant  abandoned  the  premises,  and 
thereby  discharged  himself  from  all  further  liability  for  rent; 
but  no  case  has  ever  gone  the  length  of  holding  that  a  tenant, 
disturbed  in  the  beneficial  enjoyment  by  the  act  of  the  landlord, 
may  continue  in  the  possession  of  the  whole  premises,  and  be 
exempt  from  the  payment  of  rent.  There  must  be  an  eviction 
of  the  whole,  or  of  some  part,  and  there  can  be  no  eviction  if  the 
tenant  continues  in  the  possession  of  the  whole,  however  much 
he  may  be  disturbed  in  the  beneficial  enjoyment.  For  that  dis- 
turbance, as  has  been  already  shown,  the  landlord  is  liable,  but 
it  does  not  put  an  end  to  the  contract.  Every  eviction  includes 
an  ouster,  either  of  the  whole  or  of  some  part  (6  Sac.  Abr.,  ~by 
Baylcy,  note,  44;  1  Ld.  Raym.,  369).  It  must  amount  to  a 
deprivation  of  possession.  The  possession  must  be  given  up  by 
the  tenant,  in  consequence  of  the  acts  of  the  landlord,  and  the 
acts  must  be  such  as  to  warrant  and  justify  the  tenant  in  so 
doing,  or  the  landlord  must  have  taken  the  possession  forcibly 
from  the  tenant.  In  short,  there  must  be  a  change  of  possession. 
It  must  be  out  of  the  tenant,  and  in  the  landlord. 

This  is  manifest  upon  referring  to  the  early  cases.  In  Cibel 
v.  Hills  (1  Leon.,  110 ;  18  Vin.  Abr.,  513,  tit.  Rent,  1,  wbd.  2), 
it  was  held  that  the  possession  must  be  in  the  landlord,  to  sus- 
pend the  rent.  In  Reynolds  v.  Buckle  (Hob.,  326  a),  the  de- 
fendant pleaded  that  before  rent  became  due,  "  the  plaintiif  did 
enter  upon  him,"  but  did  not  say  that  "  he  expelled  him  or  held 
him  out ;"  and  it  is  said,  in  the  report  of  the  case,  that,  as  a  plea 
in  bar,  it  was  insufficient.  In  Jones  v.  Boddinger  (Comb.,  380), 
it  is  said  expulsion  makes  the  first  part  of  the  bar,  and  hold- 
ing out,  the  rest.  In  Arnold  v.  Foot  (3  Keb.,  453),  the  plea  was 
declared  bad,  because  it  did  not  say  expulit  or  amovit,  nor  that 
the  plaintiff  continued  in  possession,  as  it  ought  to  be,  being 
pleaded  by  way  of  suspension.  In  Hunt  v.  Cope  (Cowp.,  243), 
Aston,  J.,  said :  "  All  the  cases  in  the  books  suppose  the  lessee 
to  be  put  out  of  possession ;  therefore,  merely  saying  that  lie  is 
deprived  of  the  enjoyment  of  the  premises  is  not  sufficient,"  and 
the  plea  was  held  no  bar.  The  distinction  which  runs  through 
all  the  early  cases — that  it  is  the  deprivation  of  the  possession  of 
the  whole  or  of  some  part,  by  the  wrongful  resumption  of  it  on 
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the  part  of  the  landlord,  which  works  the  suspension  or  extin- 
guishment of  rent — has  been  recognized  and  acted  upon  in  sev- 
eral American  cases.  (Briggs  v.  Hall,  4  Leigh,  485 ;  Jackson 
v.  Eddy,  supra  ;  Bennet  v.  Bittle,  4  Rawle,  339  ;  Cram  v.  Dres- 
ser, 2  Sandf.  S.  C.t  120 ;  Wilson  v.  Smith,  5  Yerger,  399.)  In 
this  last  case  it  is  said :  "  An  interference  by  the  landlord,  unless 
the  tenant  be  wholly  evicted  and  expelled  from  the  possession,  is 
not  a  discharge  from  the  payment  of  the  stipulated  compensa- 
tion ;  but  makes  the  enterer  upon  his  possession  a  trespasser, 
liable  to  make  satisfaction  for  the  damages  in  the  appropriate 
action ;"  and  it  was  further  remarked,  that  the  relation  of  tenant 
continues  as  long  as  the  tenant  continues  to  hold  the  possession. 
Sometimes  the  distinction  between  a  mere  trespass  and  an  evic- 
tion is  very  close.  As  in  Briggs  v.  Hill  (supra),  where  the 
landlord  entered  upon  a  farm  he  had  demised  to  the  tenant,  and 
mowed  the  meadow-land.  This  was  held  to  amount  to  an  evic- 
tion, because  the  principal  enjoyment  and  possession  of  a  meadow- 
land  is  the  taking  and  using  the  hay,  and  the  man  who  does  this 
is,  to  every  rational  purpose,  the  possessor.  This  was  an  extreme 
case,  for  declaring  that  the  possession  of  part  of  the  premises  de- 
mised was  in  the  landlord  and  not  in  the  tenant,  but  it  shows 
that  this  change  of  possession  must  take  place  or  there  is  no 
eviction. 

In  the  case  before  us,  the  defendant  remained  in  possession 
until  the  full  end  of  the  term  for  which  rent  is  claimed.  He  has 
not,  therefore,  been  evicted,  and  his  answer  is  no  bar  to  the  ac- 
tion for  rent.  The  acts  of  which  he  complains  would  entitle  him 
to  maintain  an  action  against  the  plaintiff,  equivalent  to  what 
was  formerly  denominated  an  action  on  the  case,  and  it  only  re- 
mains to  be  seen  whether  this  cause  of  action  can  be  set  up  in 
this  suit,  by  way  of  counter-claim. 

He  claims  that  he  has  received  damages  to  the  amount  of  two 
hundred  and  fifty  dollars,  in  the  hindrances,  obstructions,  delays, 
and  difficulties,  occasioned  to,  in,  and  about  the  prosecution  of 
his  business  ;  and  further  sets  up,  that  during  the  quarter  in 
question,  large  quantities  of  water  were  poured  and  thrown  out 
of  the  rear  windows  of  the  plaintiff,  wantonly,  maliciously,  and 
negligently,  by  the  plaintiff  and  his  servant,  so  as  to  run  into  and 
upon  the  premises  leased  to  the  defendant,  whereby  his  property 
there  deposited,  consisting  of  fruits  and  other  articles,  was  in- 
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jured  and  destroyed  to  the  amount  of  one  hundred  and  fifty 
dollars.  Is  this  a  cause  of  action  arising  out  of  the  contract, 
which  constitutes  the  foundation  of  the  plaintiff's  claim  in  this 
action,  or  is  it  connected  with  the  subject  of  the  action  within 
the  meaning  of  section  150  of  the  Code  ? 

Before  the  last  amendment  of  this  section,  we  held,  in  Levy  v. 
Bond  (1  E.  D.  Smith,  169),  that  damages  for  a  tortious  intrusion 
upon  the  demised  premises  by  the  landlord,  as  a  wilful  tres- 
passer, not  constituting  a  breach  of  the  contract  declared  on, 
could  not  be  set  up  by  way  of  recoupment,  in  an  action  brought 
to  recover  the  rent.  Again,  after  the  section  was  amended  in 
its  present  form,  we  held,  in  Drake  v.  Cockroft  (1  Abbotts'  Pr. 
7?.,  203),  that  in  an  action  by  a  landlord  to  recover  rent,  the 
tenant  could  not  set  up,  as  a  counter-claim,  a  mere  trespass  upon 
the  demised  premises  and  destruction  of  personal  property  com- 
mitted by  the  landlord.  In  that  action,  the  answer  set  up  that 
the  defendant  occupied  a  stable  which  constituted  a  part  of  the 
premises  demised,  and  that  the  plaintiff,  during  the  defendant's 
temporary  absence,  broke  open  the  stable,  and  wilfully  took  and 
removed  the  personal  property  of  the  defendant  therein,  which 
was  injured,  destroyed,  and  lost  to  the  defendant.  We  held  that, 
as  a  cause  of  action,  this  was  wholly  independent  of  the  contract 
for  the  payment  of  rent ;  and  that  the  trespass  for  which  dam- 
ages were  claimed  could  not  be  regarded  as  connected  with  the 
contract  or  with  the  subject  of  the  action,  which  was  money  due 
upon  a  contract  of  hiring.  It  was,  however,  admitted  by  Judge 
Woodruff,  that  an  interference  with  the  possession,  an  eviction, 
total  or  partial,  or  an  unlawful  injury  to  the  premises,  in  viola- 
tion of  the  contract  of  letting,  might,  under  a  liberal  construction 
of  the  Code,  constitute  a  counter-claim. 

The  answer  in  this  case  shows  a  disturbance  of  the  beneficial 
enjoyment,  but  no  interference  with  the  possession.  Any  tres- 
pass upon  the  premises  demised  is  a  disturbance  of  the  beneficial 
enjoyment,  but  an  interference  with  the  possession  is  either  an 
entry  under  color  of  right  or  assumption  of  title,  or  an  absolute 
deprivation  of  the  possession  in  whole  or  in  part.  The  answer 
does  not  show  an  eviction,  total  or  partial,  or  any  unlawful  in- 
jury to  the  premises  in  violation  of  the  contract.  There  is  im- 
plied in  the  contract,  being  a  demise  or  letting  for  a  year,  a 
covenant  for  quiet  enjoyment  (The  Mayor  of  New  York  v. 
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Mabie,  3  Kern.,  151);  but  a  covenant  for  quiet  enjoyment, 
whether  express  or  implied,  relates  only  to  title,  and  not  to  the 
undisturbed  enjoyment  of  the  premises  demised  when  there  has 
been  no  eviction,  or  entry  under  assumption  of  title.  (Howard 
v.  Doolittle,  3  Duer,  474 ;  The  Mayor  of  New  York  v.  Mabie, 
3  Kern.,  151 ;  Lloyd  v.  Tompkins,  1  T.  R.,  671 ;  Platt  on  Cov- 
enants, 312-320.)  Nothing  of  that  kind  appears  by  the  answer. 
It  sets  up  a  trespass  not  made  under  an  assumption  of  title  nor 
resulting  in  an  eviction,  and  therefore  no  breach  of  the  contract 
of  hiring.  It  is  not  then  a  cause  of  action  arising  out  of  the 
contract,  and  as  the  contract  is  here  the  subject  of  the  action,  it 
cannot  be  said  to  be  connected  with  the  subject  of  the  action. 

The  judgment  of  the  special  term  should  be  reversed,  and 
judgment  given  for  the  plaintiff  on  the  demurrer. 

INGRAHAM,  F.  J. — I  concur  with  Judge  Daly  in  the  opinion 
that  the  matters  set  up  in  the  answer  do  not  constitute  an  evic- 
tion which  either  suspends  or  extinguishes  the  rent  sued  for. 

Down  to  the  period  when  the  rent  became  due,  the  defendant 
remained  in  full  and  sole  control  of  the  demised  premises.  The 
plaintiff  neither  took  possession  of  any  part  of  the  premises,  nor 
did  the  defendant  abandon  them  prior  to  that  time.  The  acts 
of  the  plaintiff  which  are  complained  of,  were  mere  trespasses 
for  which  the  defendant  could  have  recovered  his  damage,  but 
they  did  not  amount  to  an  eviction,  nor  would  they,  in  my 
judgment,  have  authorized  an  abandonment  of  the  premises. 
But  whether  they  were  sufficient  to  justify  the  abandonment  or 
not,  the  defendant  did  not  leave  the  premises,  therefore  cannot 
claim  to  be  relieved  from  the  payment  of  the  rent  of  premises 
which  he  had  the  active  use  of  during  the  whole  time. 

The  election  not  to  renew  a  lease  which  he  had  alone  the 
right  to  determine,  cannot  be  considered  as  an  abandonment  of 
premises,  so  as  to  cause  a  suspension  of  rent  which  had  accrued 
during  the  previous  time.  The  case  of  Cohan  v.  Dupont  (1 
Sandf:S.  C.  R.,  260.)  does  not  conflict  with  these  views,  because 
if  the  cause  of  offence  there  was  sufficient,  the  tenant  actually 
left  the  premises  before  the  rent  became  due. 

The  defendant  sets  up  in  his  answer  facts  showing  that  during 
the  time  the  plaintiff  committed  acts  injuring  his  quiet  enjoy- 
ment of  the  premises.  Upon  the  argument  of  this  cause  I  sup- 
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posed  these  matters  set  up  by  way  of  counter-claim  were  not 
within  the  provisions  of  the  Code  on  that  subject,  and  were  liable 
to  the  same  objections  as  were  stated  in  Levy  v.  Bond  (1  E.  D. 
Smith,  169),  and  Drake  v.  Cockroft  (1  Abbotts'  Pr.  7?.,  203). 
I  do  not  see  any  thing,  on  further  examination,  to  change  that 
opinion.  In  these  cases  we  held  that  a  mere  trespass  by  the 
landlord,  which  did  not  deprive  the  tenant  of  his  possession, 
was  not  a  breach  of  the  covenant  of  quiet  enjoyment,  and  that 
to  establish  a  right  to  recover  for  such  a  cause  of  action,  it  was 
necessary  to  show  that  the  tenant  was  deprived  of  some  part  of 
the  demised  premises.  In  St.  John  v.  Palmer  (5  Hill,  599), 
Judge  Bronson  says,  "  If  the  covenantor  retains  the  possession, 
it  is  impossible  that  there  should  have  been  an  eviction,  and  no 
action  will  lie,  however  hard  the  case  may  be. 
The  judgment  at  special  term  should  be  reversed. 

BRADY,  J. — I  still  adhere  to  the  opinion  expressed  by  me  on 
the  decision  of  the  demurrer  in  this  action,  that  the  action  sets  up 
facts  which  are  admitted  to  be  true,  and  which  constitute  a  de- 
fence to  this  action.  I  also  adhere  to  the  opinion  that  the  case 
is  a  much  stronger  one  for  the  application  of  the  doctrine  of 
constructive  eviction  than  Cohan  v.  Dupont  (1  Sandf.,  260), 
stated  in  the  opinion  referred  to.  My  understanding  of  Judge 
Daly's  opinion  is,  that  the  defendant  not  having  abandoned  the 
premises  during  the  quarter,  he  was  not  evicted,  constructively 
or  otherwise,  and  is  not  discharged.  In  answer  to  that  view,  I 
state  that,  by  the  lease,  the  defendant  was  entitled  to  a  renewal 
of  his  term  which  he  abandoned,  because  of  the  acts  set  up  in 
the  answer.  And  that  if  there  was  no  abandonment  during  the 
quarter  for  which  the  rent  is  alleged  to  have  accrued,  there  was 
no  abandonment  of  the  premises  for  the  further  term  to  which 
the  defendant  was  entitled.  I  am  not  aware  that  any  case  has 
yet  arisen  in  the  courts  deciding  the  question  directly,  as  to 
when  and  under  what  circumstances  the  defendant  must  aban- 
don the  premises  to  make  an  eviction  perfect,  although  I  think 
that  in  this  case  as  I  have  already  stated  there  was,  in  fact,  an 
abandonment  of  the  premises.  I  understand  a  tenant  to  aban- 
don premises  if  he  leave  them  before  his  term  expires,  or  his 
right  to  possession  ceases,  without  reference  to  the  precise  time 
when  that  abandonment  takes  place.  I  also  understand  the 
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abandonment  to  be  perfect,  when  the  tenant,  having  a  right  to 
a  further  term,  leaves  the  premises  upon  the  expiration  of  the 
original  term ;  and  that  the  rent  accruing  cotemporaneous  with 
such  abandonment,  does  not  change  the  relative  rights  and  obli- 
gations of  landlord  and  tenant,  as  they  existed  immediately 
prior  thereto.  The  law  does  not  regard  the  fractions  of  a  day. 
It  seems  to  be  conceded,  that  if  the  premises  are  abandoned 
before  the  rent  becomes  due,  the  eviction  would  not  be  accom- 
plished without  reference  to  the  part  or  portion  which  had  ex- 
pired of  the  period  for  which  the  rent  is  claimed.  In  the  case 
of  Jackson  v.  Eddy,  and  others,  cited  by  Judge  Daly,  the  land- 
lord tried  to  prevent  further  injury  to  his  tenant  from  the  causes 
complained  of,  and  did  so  temporarily.  In  this  case,  the  land- 
lord neither  did,  nor  attempted  to  do,  any  thing,  although  often 
requested,  but  wantonly,  maliciously,  and  negligently  permitted 
the  continuance,  down  to  the  first  of  May,  when  the  rent  became 
due,  of  the  injurious  acts  complained  of.  It  presents,  therefore, 
a  very  different  state  of  facts  on  the  merits.  The  case  referred 
to  is  not,  in  my  judgment,  in  point  on  the  question  here  consid- 
ered, although  it  shows  an  eviction  to  have  resulted  from  acts  of 
the  landlord,  that  were  neither  wanton  nor  malicious,  and  al- 
though he  essayed  to  obviate  their  injurious  consequences. 
Here,  however,  the  plaintiif  acted  wantonly  and  maliciously. 
He  knew  of  the  disturbance  complained  of,  and  made  no  effort 
to  remove  or  prevent  it.  On  the  contrary,  he  wantonly  permit- 
ted it  to  continue,  and  acknowledges  not  only  that  he  did  so, 
but  that  the  defendant,  his  tenant,  was  compelled,  in  conse- 
quence thereof,  to  abandon  the  premises,  and  lose  the  benefit  of 
his  renewal.  The  defendant  did  not  abandon  the  premises 
during  the  quarter,  but  he  did  during  the  continuance  of  the 
disturbance,  which  had  not  ceased,  but  was  still  kept  up  down 
to  the  time  of  such  abandonment,  wantonly  and  maliciously ; 
and  hence  the  conclusion,  in  my  opinion  at  special  term,  that 
the  rent,  in  cases  like  the  present,  is  suspended  only  during  the 
continuance  of  the  acts  complained  of,  unless  the  tenant  aban- 
don the  premises  while  they  continue,  and  before  the  rent  ac- 
crued, in  which  case  they  become  a  bar.  It  follows  from  this, 
that  if  the  disturbance  cease  before  the  rent  becomes  due,  and 
while  the  tenant  is  still  in  occupation,  the  rent  may  be  recovered. 
It  also  follows,  with  equal  propriety,  that  if  the  disturbance  con- 
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tinue  during  the  whole  period  of  a  part  of  the  term  during 
which  rent  accrues,  and  down  to  the  time  when  the  rent  be- 
comes due  by  the  agreement,  the  rent  cannot  be  recovered;  in- 
asmuch as  his  right  to  abandon  continues  down  to  the  very 
moment  he  does  so,  and  more  especially,  as  in  this  case,  where 
he  abandons  the  premises  and  a  term  thereof. 

For  these  reasons  I  think  the  judgment  at  special  term  should 
be  affirmed. 


STEWARD  a.  LAMOREAUX. 

Supreme  Court ;  Monroe  Special  Term,  June,  1857. 

COSTS. HOW  TO  BE  TAXED. 

Costs  are  taxable  tinder  the  statutes  in  force  at  the  time  of  the  taxation. 

Motion  for  a  re-taxation  of  costs. 

This  action  was  commenced  by  the  service  of  the  summons 
and  complaint  on  the  defendants  (of  whom  there  were  three),  on 
March  14, 1857.  There  was  no  answer,  or  appearance,  by  either 
of  the  defendants.  The  time  to  answer  the  complaint  expired, 
as  to  all  the  defendants,  on  April  3, 1857.  The  costs  were  taxed 
and  judgment  entered  in  "Wayne  county  clerk's  office  on  May 
14, 1857.  The  clerk  taxed  ten  dollars  for  all  proceedings  before 
notice  of  trial,  and  four  dollars  for  two  additional  defendants, 
under  section  307  of  the  Code,  as  amended  by  the  act  of  April 
17,  1857  (2  Laws  of  1857,  551,  ch.  723,  §  13). 

The  defendants  now  moved  for  a  re-taxation. 

L.  M.  Norton,  for  the  motion,  contended  that  as  the  default 
of  defendants  occurred,  and  the  plaintiff  became  entitled  to  enter 
judgment  and  tax  costs  under  the  Code,  before  the  amendments 
of  April  17,  1857,  took  effect,  the  plaintiff  could  only  recover 
costs  according  to  the  rates  established  previous  to  those  amend- 
ments ;  that  a  delay  on  the  part  of  plaintiff  in  entering  judg- 
ment, could  not  operate  to  increase  the  costs ;  and  that,  there- 
fore, the  ten  dollars  allowed  for  proceedings  before  notice  of  trial, 
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should  be  reduced  to  seven  dollars,  the  sum  allowed  by  the  Code 
previous  to  the  amendment,  and  the  four  dollars  allowed  for  the 
two  additional  defendants  should  be  stricken  out ; — citing  Baker 
v.  Bartlett  (9  Wend.,  494). 

/S.  K.  Williams,  opposed. — I.  Until  the  Statute  of  Gloucester 
(6  Edw.  1,  ch.  1),  neither  party  was  entitled  to  costs.  The  pro- 
visions of  that  statute  giving  costs  to  the  plaintiff  in  all  cases 
where  he  recovered  damages,  together  with  those  of  several  sub- 
sequent statutes,  were  substantially  re-enacted  in  this  State  at  an 
early  period  (1  Laws  of  1813,  343),  and  have  been  adopted, 
with  some  modifications,  by  the  Revised  Statutes. 

II.  Costs  were,  therefore,  not  recoverable  at  common  law.    It 
is  only  by  reason  of  some  positive  statute,  in  force  at  the  time  of 
the  taxation  of  costs,  or  at  the  time  when  the  right  to  them 
accrues  by  the  rendition  of  the  judgment,  that  any  costs  can  be 
recovered.     The  clerk  has  no  right,  or  authority,  to  tax  under  a 
statute  which  has  passed  away,  but  must  tax  according  to  the 
rule  and  rate  laid  down  by  some  statute  in  force  at  the  time  of 
the  taxation.     If  the  clerk  could  not  tax  under  the  amendments 
of  April  17,  1857,  no  costs  could  have  been  taxed  in  this  case, 
for  there  was  no  other  law  in  force,  at  the  time  of  the  taxation, 
or  at  the  time  of  the  rendition  of  the  judgment,  giving  costs, 
except  those  amendments.     (Holmes  a.  St.  John,  2  C.  J?.,  46 ; 
Van  Valkenburgh  a.  Allen,  1  How.  Pr.  .£?.,  86 ;  Goodenow  a. 
Livingston,  /£.,  232 ;  Thompson  a.  Crippen,  /£.,  233,  234,  n. ; 
Launem  a.  Aikin,  4  Hill,  591 ;  Truscott  a.  King,  4  How.  Pr.  R., 
173 ;  Doty  a.  Brown,  Ib.,  429 ;  Curtiss  a.  Leavitt,  1  Abbotts'  Pr. 
J?.,  118  ;  Supervisors  of  Onondaga  a.  Briggs,  3  Denio,  173.) 

III.  It  will  thus  be  seen  that  it  requires  an  express  exception 
in  the  statute,  in  order  to  prevent  a  subsequent  statute,  in  regard 
to  costs,  from  operating  in  existing  suits  as  to  subsequent  taxa- 
tions. 

IY.  The  Code  was  not  applicable  (by  express  provision)  to 
suits  commenced  before  the  Code,  as  to  costs  (1  Duer,  617). 

E.  DARWIN  SMITH,  J. — The  right  to  costs,  as  to  the  recovery 
of  the  same,  and  as  to  their  rate  and  amount,  and  as  to  the  items 
to  be  allowed,  are  to  be  controlled  by  the  statutes  in  force  at  the 
time  of  the  taxation,  that  being  the  time  at  which  the  right  to 
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costs  accrues.     The  costs  in  this  case  were,  therefore,  rightfully 
taxed  at  ten  dollars  for  all  proceedings  before  notice  of  trial,  and 
four  dollars  for  the  two  additional  defendants. 
The  motion  must  be  denied. 


KENDALL  a.  TKEADWELL. 

Supreme  Court ;  Brooklyn  Special  Term,  June,  1857. 
MORTGAGE. — STRICT  FORECLOSURE. 

The  proper  mode  of  proceeding  in  an  action  brought  for  the  strict  foreclosure  of 
a  mortgage,  of  which  foreclosure  has  already  been  had,  and  sale  made,  by 
decree  of  a  court  not  possessed  of  jurisdiction  over  foreclosure  suits, — defined. 

Motion  for  judgment  of  strict  foreclosure. 

This  action  was  brought  by  Isaac  C.  Kendall  against  Thomas 
H.  Treadwell  and  wife,  and  thirty-eight  others. 

The  complaint  set  forth  a  bond  and  mortgage  given  to  the  plain- 
tiff, by  the  defendants,  Treadwell  and  wife,  dated  December  8, 
1853,  and  duly  recorded  in  the  register's  office  of  Kings  county, 
covering  premises  on  First  Place,  in  the  city  of  Brooklyn.  It 
then  averred  that,  after  a  breach  in  the  condition  of  payment, 
proceedings  to  foreclose  the  mortgage  were  taken  in  the 
County  Court  of  Kings  county,  by  Kendall,  as  plaintiff,  against 
Treadwell  and  wife,  as  defendants,  together  with  such  other 
persons  as  then  had  liens  on  the  premises,  subsequent  to  the 
mortgage  of  the  plaintiff;  that  such  proceedings  appeared  to 
have  been  commenced  in  due  form  of  law,  and  to  have  been 
regularly  conducted;  and  that  on  July  21,  1854,  a  judgment 
for  the  foreclosure  of  the  mortgage  and  sale  of  the  mortgaged 
premises,  in  the  usual  form,  was  rendered  by  the  County  Court ; 
that  under  such  judgment  the  premises  were  sold  at  auction,  and 
purchased  by  the  plaintiff ;  that  the  plaintiff  completed  his  pur- 
chase, and  received  the  sheriff's  deed  upon  the  sale,  which  was 
recorded  with  the  register  of  Kings  county  in  September,  1854 ; 
that  the  plaintiff  is  still  the  owner  and  holder  of  the  bond  and 
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mortgage ;  that,  since  the  sale  to  him,  plaintiff  has  entered  into, 
and  taken  possession  of  the  premises  covered  by  the  mortgage ; 
that,  at  the  time  of  the  suit  in  the  County  Court,  and  of  the 
plaintiff's  purchase,  the  defendant,  Thomas  H.  Treadwell,  owned 
and  held  the  equity  of  redemption  to  said  premises,  subject  to 
the  plaintiff's  mortgage,  and  to  certain  other  and  prior  encum- 
brances; and  that  Treadwell  and  all  the  other  defendants  in  that 
action  acquiesced  in  the  purchase  and  possession  of  the  premises 
by  the  plaintiff,  and  abandoned  the  premises  to  the  plaintiff  as 
the  absolute  owner  thereof,  under  his  mortgage  and  his  purchase, 
under  the  decree  in  the  County  Court. 

The  complaint  further  stated,  that  at  the  time  when  the  plain- 
tiff thus  went  into  possession,  there  was  a  dwelling-house,  with 
its  appurtenances,  upon  the  premises,  partly  erected  by  defend- 
ant, Thomas  H.  Treadwell,  but  in  an  incomplete  and  unfinished 
state ;  that  a  large  expenditure  of  money  was  then  necessary  to 
protect  the  property,  by  finishing  the  house  so  that  it  could  be 
occupied ;  that  plaintiff  and  others  under  him,  and  whom  he  was 
bound  to  protect,  had  expended,  in  the  necessary  finishing  of  the 
house  and  improvement  upon  the  premises,  since  the  same  were 
so  abandoned  to  the  plaintiff,  about  the  sum  of  $3,000. 

That,  doubts  having  arisen  as  to  the  jurisdiction  of  the  County 
Court,  in  actions  for  the  foreclosure  of  mortgages,  the  plaintiff 
had  been  advised  to  commence,  and  had  commenced,  this  action 
for  the  purpose  of  quieting  and  confirming  his  title  to  the  prem- 
ises, by  obtaining  a  strict  foreclosure  of  any  right  or  equity  of 
redemption  which  may  exist  in  or  to  the  premises;  that  the 
other  defendants,  thirty-eight  in  number,  besides  the  mortgagors, 
had  or  claimed  some  interest  in  the  premises,  which,  if  any  ex- 
isted, had  accrued  subsequent  to,  and  was  subject  to,  the  lien  of 
the  plaintiff's  mortgage. 

After  averring  that  no  other  proceedings  had  been  had  upon 
the  bond  and  mortgage,  except  as  above  stated,  the  complaint 
prayed  judgment  that  the  defendants,  and  all  persons  claiming 
under  them,  might  be  forever  barred  and  foreclosed  of  all  right, 
claim,  and  equity  of  redemption  in  or  to  the  premises,  arid  for 
other  or  further  relief,  &c. 

All  the  defendants  failed  to  answer,  and  none  of  them  ap- 
peared on  the  application  for  judgment. 

The  form  of  the  judgment  submitted  by  the  plaintiff's  attor- 
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neys  was  in  substance,  and  omitting  the  recitals,  as  follows : 
That  the  plaintiff  have  and  hold  the  mortgaged  premises  de- 
scribed in  the  complaint,  in  full  payment  and  satisfaction  of 
the  amount  due  to  him  upon  the  bond  and  mortgage  described 
in  the  complaint ;  and  that  the  defendants  and  all  persons  claim- 
ing under  them,  or  either  of  them,  since  the  filing  of  the  notice 
of  the  pendency  of  this  action,  be  forever  barred  and  foreclosed 
of  all  right,  title,  interest,  and  equity  of  redemption  in  the 
mortgaged  premises. 

The  following  clause  was  suggested,  and  it  was  left  to  the 
court  to  direct  whether  or  not  it  should  be  added  to  the  judg- 
ment, viz. :  "  Unless  the  defendants,  or  some  or  one  of  them,  shall, 

within days  from  the  entry  of  this  judgment,  pay  or  tender 

to  the  plaintiff  herein  the  principal  sum  of dollars,  secured 

to  be  paid  by  the  said  bond  and  mortgage,  with  interest  thereon 
at  seven  per  cent,  per  annum,  to  be  computed  from  the  date  of 
said  mortgage  till  paid  ;  and  also,  the  further  sum  of  three 
thousand  dollars,  for  said  necessary  repairs." 

The  motion  was  submitted  without  argument. 

BIKDSEYE,  J. — This  is  one  of  the  first  of  a  class  of  actions 
which  will  probably  be  very  numerous  in  this,  and  perhaps 
other  counties  of  the  State,  owing  to  the  decision  made  by  the 
general  term  of  this  district  in  the  case  of  Hall  v.  Nelson.*  I 
have,  therefore,  thought  the  form  of  the  decree  to  be  adopted  of 
sufficient  importance  to  require  a  somewhat  careful  considera- 
tion. The  rights  and  equities  involved  in  this  case,  and  many 
similar  ones,  likely  to  arise,  are  so  complicated  and  so  delicate, 
as  to  render  it  a  matter  of  no  little  difficulty  to  provide  for  all 
of  them,  in  the  judgment,  at  least,  without  bestowing  great  care 
and  attention  upon  a  great  variety  of  points. 

The  subject  is  one  well  worthy  of  all  the  assistance  which 
could  be  derived  from  the  ablest  efforts  of  opposing  counsel 
upon  a  contested  argument.  From  the  manner  in  which  this 
case  comes  before  me,  I  am  necessarily  deprived,  to  a  consider- 

*  This  case  will  be  reported,  we  presume,  in  23  Barb.  The  point  decided  was, 
that  under  the  Constitution  of  1846,  the  Legislature  have  not  power  to  confer  on 
the  County  Courts  jurisdiction  of  actions  for  the  foreclosure  of  mortgages,  as  they 
assumed  to  do  in  the  Code. 
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able  extent,  of  that  assistance.  And  if  due  provision  is  not 
made  for  the  rights  and  equities  of  all  the  parties  in  interest,  in 
the  present  case,  the  effort  so  to  do  will  at  least  point  out  the 
defects,  and  render  it  easier  to  avoid  them  in  future. 

In  the  decree  submitted,  there  is  contained  the  following  re- 
cital : — No  one  of  the  defendants  appearing  or  asking  for  a  sale 
of  said  premises ;  and  it  appearing  by  the  complaint  herein  that 
the  foreclosure  and  sale  of  the  said  premises  to  plaintiff  in  the 
County  Court,  as  stated  in  the  complaint,  were  in  good  faith, 
and  for  all  that  the  premises  were  fairly  worth  over  prior  en- 
cumbrances /  that  all  parties  have  acquiesced  in  said  sale  to  the 
plaintiff  since  August,  1 854,  and  his  possession  thereof  as  abso- 
lute owner,  and  that  he  has  expended,  and  caused  to  be  ex- 
pended, in  good  faith,  since  said  sale  and  possession,  in  the 
necessary  repairs  upon  said  premises,  a  large  amount  of  money, 
to  wit,  about  three  thousand  dollars,  which  he  would  be  entitled 
to  have  repaid  to  him,  in  case  a  sale  of  said  premises  should  be 
now  ordered: — 

No  proof  of  any  of  the  matters  covered  by  this  recital  was 
given  or  offered,  when  the  judgment  was  applied  for.  It  may 
be  that  the  substance  of  the  recital  may  be  gathered  from  the 
complaint,  if  it  is  taken  to  be  admitted  to  be  true  by  all  the  de- 
fendants. But  there  is  no  direct  averment  of  the  matters  re- 
ferred to  in  the  first  portion  which  is  italicized.  And  the  other 
portion  in  italics  is  a  mere  conclusion  of  law  upon  one  of  the 
most  delicate  questions  to  arise  in  such  suits  as  the  present. 
Besides,  it  may  be  a  serious  question,  whether  the  mere  service 
of  a  summons,  with  a  simple  notice  that  the  object  of  this  action 
is  to  foreclose  a  mortgage,  in  the  usual  form  in  mortgage  cases, 
would  warrant  the  court  in  taking  the  failure  to  answer  as  an 
admission  of  such  statements  as  these  in  the  complaint. 

Again,  I  do  not  see  how  any  judgment  for  a  strict  foreclosure 
of  this  mortgage  can  be  made  without  giving  the  defendants  a 
day  in  court — an  opportunity  to  satisfy  the  plaintiff's  claim,  and 
comply  with  the  condition  on  which  he  holds  the  estate.  The 
leave  to  do  that  is  the  very  equity  of  redemption  now  sought  to 
be  cut  off.  If  that  equity  can  be  terminated  without  such  a 
permission  to  redeem,  this  action,  instead  of  being  for  the  fore- 
closure of  the  equity  of  redemption,  is  merely  to  obtain  a  judg- 
ment that  there  is  no  such  equitable  right  to  redeem.  But  sup- 
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neys  was  in  substance,  and  omitting  the  recitals,  as  follows : 
That  the  plaintiff  have  and  hold  the  mortgaged  premises  de- 
scribed in  the  complaint,  in  full  payment  and  satisfaction  of 
the  amount  due  to  him  upon  the  bond  and  mortgage  described 
in  the  complaint ;  and  that  the  defendants  and  all  persons  claim- 
ing under  them,  or  either  of  them,  since  the  riling  of  the  notice 
of  the  pendency  of  this  action,  be  forever  barred  and  foreclosed 
of  all  right,  title,  interest,  and  equity  of  redemption  in  the 
mortgaged  premises. 

The  following  clause  was  suggested,  and  it  was  left  to  the 
court  to  direct  whether  or  not  it  should  be  added  to  the  judg- 
ment, viz. :  "  Unless  the  defendants,  or  some  or  one  of  them,  shall, 

within days  from  the  entry  of  this  judgment,  pay  or  tender 

to  the  plaintiff  herein  the  principal  sum  of dollars,  secured 

to  be  paid  by  the  said  bond  and  mortgage,  with  interest  thereon 
at  seven  per  cent,  per  annum,  to  be  computed  from  the  date  of 
said  mortgage  till  paid ;  and  also,  the  further  sum  of  three 
thousand  dollars,  for  said  necessary  repairs." 

The  motion  was  submitted  without  argument. 

BIKDSETE,  J. — This  is  one  of  the  first  of  a  class  of  actions 
which  will  probably  be  very  numerous  in  this,  and  perhaps 
other  counties  of  the  State,  owing  to  the  decision  made  by  the 
general  term  of  this  district  in  the  case  of  flail  v.  Nelson.*  I 
have,  therefore,  thought  the  form  of  the  decree  to  be  adopted  of 
sufficient  importance  to  require  a  somewhat  careful  considera- 
tion. The  rights  and  equities  involved  in  this  case,  and  many 
similar  ones,  likely  to  arise,  are  so  complicated  and  so  delicate, 
as  to  render  it  a  matter  of  no  little  difficulty  to  provide  for  all 
of  them,  in  the  judgment,  at  least,  without  bestowing  great  care 
and  attention  upon  a  great  variety  of  points. 

The  subject  is  one  well  worthy  of  all  the  assistance  which 
could  be  derived  from  the  ablest  efforts  of  opposing  counsel 
upon  a  contested  argument.  From  the  manner  in  which  this 
case  comes  before  me,  I  am  necessarily  deprived,  to  a  consider- 

*  This  case  will  be  reported,  we  presume,  in  23  Barb.  The  point  decided  was, 
that  under  the  Constitution  of  1846,  the  Legislature  have  not  power  to  confer  on 
the  County  Courts  jurisdiction  of  actions  for  the  foreclosure  of  mortgages,  as  they 
assumed  to  do  in  the  Code. 
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able  extent,  of  that  assistance.  And  if  due  provision  is  not 
made  for  the  rights  and  equities  of  all  the  parties  in  interest,  in 
the  present  case,  the  eifort  so  to  do  will  at  least  point  out  the 
defects,  and  render  it  easier  to  avoid  them  in  future. 

In  the  decree  submitted,  there  is  contained  the  following  re- 
cital : — No  one  of  the  defendants  appearing  or  asking  for  a  sale 
of  said  premises ;  and  it  appearing  by  the  complaint  herein  that 
the  foreclosure  and  sale  of  the  said  premises  to  plaintiff  in  the 
County  Court,  as  stated  in  the  complaint,  were  in  good  faith, 
and  for  all  that  the  premises  were  fairly  worth  over  prior  en- 
cumbrances ;  that  all  parties  have  acquiesced  in  said  sale  to  the 
plaintiff  since  August,  1 854,  and  his  possession  thereof  as  abso- 
lute owner,  and  that  he  has  expended,  and  caused  to  be  ex- 
pended, in  good  faith,  since  said  sale  and  possession,  in  the 
necessary  repairs  upon  said  premises,  a  large  amount  of  money, 
to  wit,  about  three  thousand  dollars,  which  he  would  be  entitled 
to  have  repaid  to  him,  in  case  a  sale  of  said  premises  should  be 
now  ordered: — 

No  proof  of  any  of  the  matters  covered  by  this  recital  was 
given  or  offered,  when  the  judgment  was  applied  for.  It  may 
be  that  the  substance  of  the  recital  may  be  gathered  from  the 
complaint,  if  it  is  taken  to  be  admitted  to  be  true  by  all  the  de- 
fendants. But  there  is  no  direct  averment  of  the  matters  re- 
ferred to  in  the  first  portion  which  is  italicized.  And  the  other 
portion  in  italics  is  a  mere  conclusion  of  law  upon  one  of  the 
most  delicate  questions  to  arise  in  such  suits  as  the  present. 
Besides,  it  may  be  a  serious  question,  whether  the  mere  service 
of  a  summons,  with  a  simple  notice  that  the  object  of  this  action 
is  to  foreclose  a  mortgage,  in  the  usual  form  in  mortgage  cases, 
would  warrant  the  court  in  taking  the  failure  to  answer  as  an 
admission  of  such  statements  as  these  in  the  complaint. 

Again,  I  do  not  see  how  any  judgment  for  a  strict  foreclosure 
of  this  mortgage  can  be  made  without  giving  the  defendants  a 
day  in  court — an  opportunity  to  satisfy  the  plaintiff's  claim,  and 
comply  with  the  condition  on  which  he  holds  the  estate.  The 
leave  to  do  that  is  the  very  equity  of  redemption  now  sought  to 
be  cut  off.  If  that  equity  can  be  terminated  without  such  a 
permission  to  redeem,  this  action,  instead  of  being  for  the  fore- 
closure of  the  equity  of  redemption,  is  merely  to  obtain  a  judg- 
ment that  there  is  no  such  equitable  right  to  redeem.  But  sup- 
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the  plaintiff  is  then,  in  effect,  merely  enforcing  his  mortgage  for 
the  collection  of  the  amount  due  him  for  his  original  debt,  and 
such  additions  to  it  as,  under  the  peculiar  circumstances  of  the 
case,  are  equitable  and  just.  The  costs  of  such  a  suit  the  plain- 
tiff ought  to  recover.  (See  1  Paige,  617 ;  4  /£.,  62.)  It  is  un- 
necessary now  to  inquire  whether  the  plaintiff  can  recover 
any,  or  what  part  of  the  costs  of  the  former  foreclosure,  which, 
without  his  fault,  has  proved  inoperative. 

In  case  the  notice  of  an  intention  to  redeem  is  given,  a  refer- 
ence must  then  be  had,  to  ascertain  the  amount  due  to  the  plain- 
tiff for  principal  and  interest  on  his  mortgage ;  to  which  the 
costs  of  this  suit,  with  the  legal  allowance,  and  the  expenses  of 
the  reference  and  accounting,  should  be  added.  These  costs 
may,  I  think,  be  properly  adjusted  by  the  referee  ;  or  an  adjust- 
ment by  the  clerk  may  be  had,  though  it  would  be  less  speedy 
and  convenient.  The  referee  must  also  take  and  state  an  account 
of  the  moneys  which  the  plaintiff,  since  he  acquired  his  supposed 
title  under  his  former  purchase,  has  actually  and  necessarily,  and 
in  good  faith,  expended  upon  the  premises,  in  the  erection  or 
completion  of  permanent  improvements,  for  necessary  repairs, 
taxes,  assessments,  reasonable  insurance,  and  moneys  paid  upon 
prior  encumbrances,  subject  to  which  the  property  was  origi- 
nally purchased  and  has  since  been  held  by  the  plaintiff.  Against 
these  must  be  set  off  the  amount  which  the  plaintiff  has,  or  might 
with  reasonable  diligence  have,  received  and  collected  for  the 
rents  of  the  mortgaged  premises. 

The  balance  which  may  be  due  to  the  plaintiff,  on  this  ac- 
counting, he  ought  clearly  to  recover  in  this  action.  He  can- 
not be  considered  a  volunteer  within  the  case  of  Moore  v.  Cable 
(1  Johns.  Ch.  j?.,  385).  He  was  in  possession,  claiming  to  be 
owner  under  a  title  apparently  good.  He  took  his  original  title, 
and  has  made  all  his  subsequent  advances  and  payments  upon  the 
faith  of  the  act  of  the  legislative  authority  of  th£  State,  which  com- 
mitted jurisdiction  of  actions  of  foreclosure  to  the  County  Court. 
He  has  relied  upon  the  validity  of  the  action  of  the  Legislature 
of  the  State,  and  of  judicial  tribunals  established  by  the  State. 
No  objection  was  then  made  to  the  jurisdiction  of  the  court.  The 
payments  above  directed  to  be  credited  to  the  plaintiff  in  the  ac- 
count, have  all  been  for  the  permanent  benefit  of  the  inheritance; 
those  for  taxes  and  assessments,  and  upon  prior  encumbrances, 
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were  made  in  discharge  of  liens  which,  unless  paid,  would  have 
swept  away  the  whole  property  from  all  the  defendants ;  and  as 
to  which  the  plaintiff  may  well  claim  by  subrogation  a  lien 
upon  the  premises.  (And  see  4-  Paige,  62 ;  6  jBeav.,  246.) 

In  future  cases,  a  question  may  arise  -whether  the  plaintiff, 
whose  care  and  attention  or  enterprise  has,  since  his  former  pur- 
chase, given  an  additional  value  to  the  mortgaged  property,  can 
have  the  benefit  of  that  appreciation ;  and  if  so,  to  what  extent, 
and  in  what  manner  it  shall  be  secured  to  him.  But  no  appre- 
ciation is  shown  to  exist  in  this  case,  and  no  opinion  need  be 
expressed  on  this  point.  Upon  the  report  of  the  referee  being 
made,  showing  the  whole  amount  due  to  the  plaintiff  for  prin- 
cipal>  interest,  and  costs,  and  upon  the  accounting,  the  defendant, 
who  gave  notice  of  his  election  to  redeem,  must,  within  a  period 
to  be  fixed,  complete  the  redemption  by  paying  to  the  plaintiff 
the  amount  so  reported  to  be  due  to  him,  with  interest  from  the 
date  of  the  report ;  or,  in  default  thereof,  must  be  barred  and 
foreclosed  of  all  right  to  redeem.  In  case  of  failure  to  redeem, 
the  defendant,  who  has  caused  the  expense  of  the  reference  and 
accounting,  should  be  charged  with  the  costs  of  it.  And  if  the 
reference  has  been  required  for  the  purpose  of  vexation  or  annoy- 
ance, as  it  might  perhaps  be  in  some  cases,  further  penalties 
may  be  imposed  by  the  court. 

If  more  than  one  of  the  defendants  has  given  notice  of  his 
election  to  redeem,  the  leave  to  do  so  should,  I  think,  be  first 
given  to  the  mortgagor  or  his  grantee,  and  then  in  succession  to 
the  holders  of  the  oldest  encumbrances,  according  to  the  priority 
of  their  liens. 

If  there  be  but  one  defendant,  the  mortgagor,  the  next  step  in 
an  action  like  the  present  is  a  simple  one.  The  lien  of  the 
mortgage  is  satisfied  and  discharged  by  the  redemption.  The 
plaintiff  has  received  his  debt,  and  the  defendant  holds  the 
lands  free  from  the  lien.  But  in  the  present  case  there  are,  be- 
sides the  mortgagors,  thirty-eight  defendants  who  have  or  claim 
an  interest  in,  or  lien  upon,  the  premises.  Each  defendant  must 
be  foreclosed,  and  each  must  have  his  day  in  court.  Suppose 
the  youngest  encumbrancer  gives  the  notice  and  makes  the  re- 
demption, and  suppose  the  value  of  the  property  to  be  double  the 
amount  paid  on  the  redemption ;  who  is  to  have  the  benefit  of  this 
additional  value  ?  The  oldest  encumbrancer  on  the  premises  is 


ABBOTTS'  PRACTICE  REPORTS. 


Kendall  a.  Treadwell. 


clearly  first  entitled  to  it,  in  equity,  to  the  extent  of  his  debt  ;  and 
afterwards  the  others,  in  the  order  of  their  priority.  But  no  dis- 
tribution can  be  made  ;  no  provision  can  be  made  for  the  equities 
of  the  various  parties,  without  a  sale.  A  sale  must,  therefore,  be 
directed,  in  the  manner  usual  in  common  actions  of  foreclosure. 
After  the  payment  of  the  costs  and  expenses  of  the  sale,  the  de- 
fendant, who  has  made  the  redemption,  must  receive  back  the 
amount  he  has  paid  to  the  plaintiff,  together  with  interest.  The 
residue  of  the  proceeds  of  the  sale  must  be  brought  into  court. 
Then  the  several  parties  in  interest  can  apply  in  the  usual  man- 
ner, to  ascertain  the  rights  and  interests  of  those  having  claims, 
and  the  priorities  of  the  several  liens.  And  the  encumbrancers 
will  obtain  satisfaction  of  their  claim,  in  the  same  manner  as  if 
the  sale  had  been  had  in  the  first  place  for  the  purpose  of  raising 
the  amount  due  to  the  plaintiff.  If  a  remote  encumbrancer  shall 
have  redeemed  from  the  plaintiif,  instead  of  acquiring  priority 
over  the  intermediate  encumbrancers,  from  the  mere  fact  of  hav- 
ing so  redeemed,  he  will  receive  such  share  of  the  proceeds  as 
will  remain  to  him,  after  satisfying  the  prior  liens. 

As  the  plaintiff  has  been  in  possession,  claiming  to  be  owner, 
and  is  clearly  to  be  looked  upon  as  the  mortgagee  in  possession, 
I  think  it  proper  that,  upon  receiving  the  whole  amount  reported 
due  to  him,  he  should  release  and  quit-claim  the  premises, 
either  to  the  referee  or  the  purchaser  under  the  judgment,  and 
a  provision  to  that  effect  must  be  included  in  the  judgment. 

In  this  case,  the  plaintiff'  offers  in  his  complaint  to  take  the 
mortgaged  premises  as  a  full  payment  and  satisfaction  of  the 
debt  secured  by  the  mortgage,  and  a  provision  to  that  effect  will 
be  included  in  the  judgment. 

The  form  of  the  judgment  to  be  entered  in  this  action,  will  be, 
after  the  proper  recitals,  substantially  as  follows  :  — 

"That,  unless  the  defendants,  or  some  or  one  of  them,  shall 
within  —  days  after  the  entry  of  judgment  in  this  action,  give 
notice  in  writing  to  the  attorneys  for  the  plaintiff'  herein  of  their 
election  to  pay  the  amount  which  may  be  due  to  the  plaintiff 
for  principal,  interest,  and  costs  of  this  action,  and  for  his  neces- 
sary advances  and  expenses  in  and  about  the  completion  and 
repairing  of  the  building  which  is  now  erected  upon  said  prem- 
ises, to  be  ascertained  by  a  reference,  in  the  manner  hereinafter 
provided  :  Then,  that  the  said  defendants,  and  each  of  them,  or 
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in  case  of  the  giving  of  such  notice  by  any  of  the  defendants, 
then  that  all  the  other  defendants,  and  all  persons  claiming  or 
to  claim  under  them,  or  either  of  them,  after  the  filing  of  the 
notice  of  the  pendency  of  this  action,  to  wit,  the  tenth  day  of 
March,  1857,  do  stand,  and  they  are  hereby  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  interest,  and  equity  of  re- 
demption of,  in,  and  to  the  mortgaged  premises,  hereinafter 
described ;  and  that  the  said  plaintiff  do  have  and  hold  the  said 
premises  in  full  payment  and  satisfaction  of  the  amount  due 
upon  and  secured  by  the  bond  and  mortgage  mentioned  and  set 
forth  in  the  said  complaint.  And  that,  in  that  case,  the  said 
plaintiff  shall  not  recover  any  costs  of  this  cause  against  any  of 
the  defendants  therein. 

"  And  in  case  the  said  notice  and  agreement  shall,  within  the 
time  above  specified,  be  given  to  the  plaintiff's  attorneys  by  any 
of  the  said  defendants,  it  is  further  adjudged  and  directed  that  it 

be  referred  to ,  who  is  hereby  duly  appointed 

referee  for  that  purpose,  to  compute  arid  ascertain  the  amount 
due  to  the  said  plaintiff  for  principal  and  interest  upon  the  bond 
and  mortgage  mentioned  in  the  said  complaint ;  and  that  said 
referee  also  adjust  the  costs  of  the  said  plaintiff  in  this  action, 
including  the  additional  allowance  given  by  law,  and  the  costs 
and  expenses  of  the  reference  and  accounting  herein  directed, 
and  add  the  amount  thereof  to  the  sum  which  shall  be  found  due 
to  the  plaintiff  on  the  said  bond  and  mortgage. 

"And  it  is  further  ordered  and  adjudged,  that  the  said 
referee  do  take  and  state  an  account  of  the  sum  and  sums  of 
money  which  have  been  necessarily  and  in  good  faith  ad- 
vanced and  expended  by  the  said  plaintiff  in  the  erection 
and  completion  of  the  building  which,  at  the  time  of  the 
purchase  of  said  premises,  by  said  plaintiff,  under  the  judg- 
ment of  the  County  Court  of  Kings  county,  had  been  in  part 
erected  upon  the  said  mortgaged  premises ;  and  that  in  stat- 
ing such  account,  the  said  plaintiff  be  credited  with  all  the 
moneys  so  advanced  and  expended  by  him,  and  also  with  all 
such  moneys  as  he  may,  since  his  said  purchase,  have  paid  for 
taxes  and  assessments  imposed  upon  the  said  premises,  and  for 
reasonable  insurances  thereon,  and  for  the  necessary  repairs,  and 
for  improvements  thereon,  and  for  interest  or  principal  upon  any 
encumbrance  upon  the  said  mortgaged  premises  which  existed 
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prior  to  the  said  purchase  of  said  premises  by  said  plaintiff  under 
said  judgment  of  the  County  Court,  and  subject  to  which  the 
same  were  so  sold  to  him.  And  the  said  referee  shall,  in  stating 
the  said  account,  charge  the  said  plaintiff  with  the  rents,  issues, 
and  profits  of  the  mortgaged  premises  received  by  the  said 
plaintiff,  or  by  any  person  or  persons  by  his  order  or  for  his 
use  or  benefit,  or  which  the  said  plaintiff  might,  with  due  and 
reasonable  diligence,  have  received  from  the  said  premises; 
and  that  said  referee  deduct  or  set  off  the  amount  of  the  said 
rents,  issues,  and  profits  from  the  amounts  so  as  aforesaid  di- 
rected to  be  credited  to  said  plaintiff,  and  ascertain  the  balance 
due  to  or  from  the  said  plaintiff  upon  the  said  accounting ;  and 
that,  if  a  balance  shall,  on  the  said  account,  be  found  due  from 
the  said  plaintiff,  then  that  the  same  be  deducted  from  the 
amount  found  due  to  the  plaintiff  for  principal,  interest,  and 
costs.  And  that  the  said  referee  do  then  report  to  this  court  the 
amount  due  to  the  plaintiff  for  the  balance,  if  any,  due  upon 
said  account,  and  also  for  the  principal  and  interest  due  upon 
the  said  bond  and  mortgage,  and  for  the  costs  of  this  action,  or 
so  much  thereof  as  may  remain  unpaid,  after  deducting  such 
sum,  if  any,  as  shall  be  deducted  therefrom,  pursuant  to  the 
foregoing  provisions  of  this  judgment. 

"  And  it  is  further  ordered  and  adjudged,  that  unless  the  de- 
fendant who  may  have  given  such  notice  as  aforesaid  shall, 

within from  and  after  the  making  of  the  report  of 

said  referee,  pay  to  said  plaintiff  the  amount  so  reported  to  be 
due  to  the  said  plaintiff,  together  with  interest  thereon  from  the 
date  of  said  report,  at  such  time  and  place  as  the  said  referee 
shall  appoint  in  and  by  his  said  report ;  then  that  the  said  de- 
fendant who  may  have  given  such  notice  as  aforesaid,  do  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  right,  title, 
interest,  and  equity  of  redemption  of,  in,  and  to  the  said  mort- 
gaged premises;  and  that  said  plaintiff  recover  against  such  de- 
fendant the  costs  and  expenses  of  such  reference  and  accounting. 

"  And  it  is  further  directed  and  adjudged  that  no  notice  of  an 
election  to  redeem,  pursuant  to  the  provisions  of  this  judgment, 
shall  be  valid  and  effectual,  unless  the  defendant  giving  such 
notice  shall  bind  himself  to  complete  the  redemption  of  the 
mortgaged  premises,  and  to  pay  to  the  plaintiff  the  amount 
which  the  said  plaintiff  shall  be  found  entitled  to  receive  on 
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such  redemption,  together  with  such  costs  as  the  court  may- 
direct.  In  case  more  than  one  notice  shall  be  given  of  an  elec- 
tion to  redeem  the  said  premises,  then  the  mortgagor,  or  his 
grantee  of  the  mortgaged  premises,  or  his  representatives,  shall 
be  first  entitled  to  redeem,  and  afterwards  the  other  defendants, 
giving  such  notice,  in  the  order  of  the  priority  of  their  respec- 
tive interests  in,  or  liens  upon,  the  said  premises. 

"  And  it  is  further  ordered  and  adjudged  that  in  case  .the  said 
defendant  so  giving  the  said  notice,  shall,  within  the  time  above 
limited  for  that  purpose,  pay  to  said  plaintiff  the  amount  that 
may  be  so  as  aforesaid  reported  due  to  said  plaintiff  by  said 
referee,  then  that  all  and  singular  the  said  mortgaged  premises 
mentioned  in  the  complaint  in  this  action,  and  hereinafter  par- 
ticularly described,  be  sold  at  public  auction,  by  or  under  the 
direction  of  the  said  referee." 

(Here  should  follow  the  usual  directions  for  the  sale ;  for  re- 
taining, out  of  the  proceeds,  the  fees  and  expenses  of  the  sale  ; 
for  the  payment  to  the  defendant  who  may  have  given  the 
notice  and  made  the  payment  to  the  plaintiff,  of  the  sum  so 
paid  by  the  defendant,  with  interest,  from  the  date  of  the  pay- 
ment to  the  plaintiff;  for  taking  the  usual  receipts,  and  bring- 
ing the  surplus  moneys  into  court,  to  abide  the  further  order  of 
the  court,  and  for  foreclosing  the  defendants ;  and  for  letting  the 
purchaser  into  possession. 

The  judgment  must  also  contain  a  provision  that  the  plaintiff 
shall,  on  being  tendered  the  amount  which  may  be  reported 
due  to  him,  with  interest,  release  and  quit-claim  the  mortgaged 
premises,  either  to  the  referee,  or  to  such  person  or  persons  as 
shall  finally  become  the  purchaser  or  purchasers  at  such  sale, 
by  a  suitable  and  proper  instrument  for  that  purpose,  to  be  ap- . 
proved  by  the  referee,  in  case  the  parties  cannot  agree  upon  the 
form  thereof,  free  and  clear  of  all  encumbrance  made  or  created 
by  him,  or  by  any  person  claiming  by,  from,  or  under  him.) 
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BORROWE  a.  MILBANK. 

New  York  Superior  Court  •  General  Term,  April,  1857. 
ENCUMBRANCE. — AWARD. — VALIDITY  OF. — COMPLAINT. 

A  lot  of  land,  subject  to  a  lease  containing  a  covenant  of  renewal,  at  a  rent  to  be 
agreed  upon  by  the  parties  or  fixed  by  arbitration,  is  not  an  "  unencumbered" 
lot ;  and  when  sold  to  the  tenant  holding  the  covenant,  such  lot  cannot  be 
deemed  to  have  been  sold  as  an  "  unencumbered"  lot 

To  state,  in  a  pleading,  the  nature  and  source  of  the  information  upon  which  the 
party  relies  in  making  an  averment  of  facts  on  information  and  belief,  does  not 
vitiate  an  independent  averment  of  such  facts. 

Nor  does  it  detract  from  the  force  of  such  averment,  that  the  clause  of  the  plead- 
ing in  which  it  occurs,  refers — e.  g.,  by  the  use  of  the  word  "  therefore," — to  the 
antecedent  clauses,  in  which  the  grounds  of  the  information  and  belief  are  stated. 

In  an  action  brought  to  set  aside  an  award  of  an  umpire,  to  whom  it  was  sub- 
mitted "to  value  a  lot  of  land  at  its  full  aud  fair  worth  at  private  sale,  con- 
sidering the  same  as  an  unencumbered  lot,"  charged  that  his  valuation  "  was 
not  made  upon  considering  the  same  as  an  unencumbered  lot,  but  *  *  * 
at  a  less  value,  and  such  valuation  was  without  his  powers  as  umpire." 

Held,  upon  demurrer,  that  the  complaint  sufficiently  showed  that  the  umpire 
had  exceeded  his  authority. 

"When  an  arbitrator  or  umpire  exceeds  his  authority,  the  effect  of  his  act  to  avoid 
his  award  is  the  same,  whether  the  error  was  committed  consciously  or  through 
mistake. 

Appeal  from  an  order  overruling  a  demurrer  to  the  plaintiff's 
complaint. 

This  action  was  brought  by  Jacob  H.  Borrowe  and  Jane,  his 
wife,  against  Mary  W.  Milbank. 

The  complaint  averred  the  following  facts : — 

The  plaintiffs,  in  right  of  the  wife,  were  seized  in  fee  of  lot 
number  738  on  map  of  the  Rutgers  estate,  on  the  northerly  side 
of  Madison-street,  subject  to  a  lease,  dated  May  20, 1835,  by  the 
executors,  &c.,  of  Henry  Rutgers,  deceased,  to  Calvin  Condit, 
for  twenty  years  from  May  1,  1835,  at  an  annual  rent  of  $110, 
expiring  on  May  1,  1855,  which  lease,  by  mesne  assignments, 
had  become  vested  in  defendant 

The  lease  contained  a  covenant  of  renewal  for  a  further  term 
of  twenty-one  years,  at  such  annual  rent  as  should  be  agreed  on, 
&c.,  but  the  lease  contained  a  provision  that,  in  case  of  the  par- 
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ties  not  agreeing,  each  party  should  choose  a  disinterested  person 
to  ascertain  the  same;  "which  persons  shall,  in  making  their 
award  or  determination  in  the  premises,  under  oath,  appraise 
and  value  the  said  lot  demised,  at  its  full  and  fair  worth,  at 
private  sale,  considering  the  same  as  an  unencumbered  vacant 
lot ;  and  five  per  cent,  on  the  amount  of  their  said  appraisement 
or  valuation  shall  be  the  annual  rent  of  the  said  lot  for  such 
further  term." 

In  case  of  disagreement  of  the  arbitrators,  they  were  to  choose 
an  umpire,  "  whose  decision,  under  oath,  shall  fix  and  determine 
the  same,  and  five  per  cent,  on  the  amount  of  the  appraised  value 
shall  be  the  annual  rent  for  the  further  term." 

The  parties  being  unable  to  agree  on  the  rent  for  the  renewal 
term,  chose  arbitrators,  who,  being  also  unable  to  agree,  chose 
Samuel  N.  Dodge  umpire,  to  fix  the  value  according  to  the  cov- 
enant in  the  lease. 

This  umpire,  being  duly  sworn,  made  his  valuation  of  "  the 
value,  pursuant  to  the  terms  of  the  lease,"  at  twenty-eight  hun- 
dred dollars,  on  March  15,  1856. 

On  the  same  day  he  sent  to  the  agent  of  the  plaintiffs  the  fol- 
lowing letter : 

NEW  YORK,  March  15,  1856. 
JOHN  P.  CROSBY,  Esq. 

DEAR  SIR  :  Agreeably  to  my  understanding  with  you,  I  would 
notify  you  that  I  have  fixed  the  value  of  the  lot  in  question  at 
2,800  dollars. 

Basing  my  judgment  solely  on  the  sale  which  was  in  evidence 
before  me,  of  the  lot  number  735,  and  therefore  not  involving 
any  principle  discussed  between  us. 

Yours,  &c.,  S.  N.  DODGE. 

The  complaint  further  showed  that  the  lot  number  735,  men- 
tioned in  the  foregoing  letter,  was  sold  to  a  person  holding  an 
unexpired  lease  thereof,  which  lease  contained  a  covenant  for 
the  positive  renewal  thereof,  on  the  same  terms  as  were  con- 
tained in  the  lease  set  forth  in  the  complaint. 

After  stating  the  foregoing  facts,  the  complaint  contained  the 
following  clause:  "The  plaintiffs  therefore  charge  that  the  said 
appraisal  and  valuation,  as  aforesaid,  made  by  the  said  Samuel 
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N.  Dodge,  was  not  made  on  considering  the  same  as  an  unen- 
cumbered vacant  lot,  but  contrary  to  the  covenant  of  renewal, 
&c.,  and  at  a  less  value,  and  such  valuation  was  without  his 
powers  as  such  umpire." 

The  defendant  demurred  to  this  complaint.  The  demurrer 
was  overruled  at  special  term,  the  following  opinion  being  ren- 
dered. 

HOFFMAN,  J. — The  case  made  by  the  complaint  is,  that  the 
arbitrator  deviated  from  the  rule  prescribed  to  him,  and  by 
which  he  was  to  be  governed.  It  was  submitted  to  him  to  ap- 
praise the  lot,  upon  the  basis  of  its  being  unencumbered.  He 
has  done  so,  by  adopting  the  sale  price  of  a  lot  which  was  en- 
cumbered. 

I  do  not  think  it  can  be  questioned  that  the  phrase  "  unencum- 
bered," used  in  the  covenant  of  renewal,  means  exempt  from  all 
liens,  charges,  and  provisions,  which  tend  to  diminish  the  value 
of  the  lot.  I  cannot  doubt  that  a  lot  under  an  unexpirecl  lease, 
at  a  particular  rent,  is  encumbered.  The  inquiry  as  to  the  com- 
parative rent  when  the  lease  was  granted,  and  at  the  present 
time,  ought  not  to  be  entered  into.  The  present  case  is  even 
stronger,  when  the  sale  adopted  as  the  standard  was  to  the  lessee 
himself,  in  possession  under  his  nnexpired  term. 

With  respect  to  the  letter  of  the  umpire,  it  may  be  doubted 
whether  it  can  be  used  as  evidence  (Lezzo  v.  Young,  32  Eng. 
L.  &  Eq.  7?.,  433.)  But  the  letter  has  enabled  the  plaintiff  to 
state,  on  information  and  belief,  the  fact  that  his  appraisement 
was  made  on  a  principle,  or  by  a  standard  which  was,  in  truth, 
prohibited  by  the  submission.  I  think  the  complaint  may  justly 
be  treated  as  making  an  allegation  of  this  fact.  The  word  there- 
fore does  not  prevent  this  conclusion.  "Whether  the  plaintiff  can 
prove  his  averment  is  a  different  question. 

The  point,  then,  simply  is,  whether  the  plaintiff  can  go  out  of 
the  award,  which  is  unexceptionable  on  its  face,  to  prove  the 
fact  alleged. 

I  have  examined  the  cases  cited  on  the  argument  (Butler  v. 
The  Mayor,  &c.,  of  New  York,  7  Hill,  329,  and  1  Hill,  325 ; 
In  the  matter  of  Williams,  4  Den.,  194),  as  well  as  some  others, 
and  I  think  parol  evidence  is  admissible  upon  this  subject. 

The  case  in  7  Hill's  Reports  settled  the  rule,  that  parol  evi- 
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dence  was  admissible,  to  show  that  arbitrators  exceeded  their 
jurisdiction,  or  passed  upon  matters  not  submitted  to  them — to 
show  that  there  was  no  award  within  the  submission. 

In  the  case  of  "Williams  (4  Den.,  199),  Chief- Justice  Bronson 
speaks  of  this  case  as  deciding  that  the  parties  may  go  be- 
hind the  award  for  the  purpose  of  impeaching  it ;  and  if  that 
may  be  done  in  an  action,  it  is  equally  clear  it  may  be 
done  on  a  motion.  In  "Williams'  case  the  award  was  unobjec- 
tionable on  its  face,  and  it  was  shown  by  affidavits  that  the 
arbitrators  had  passed  upon  a  subject-matter  not  within  the 
submission. 

In  Peterson  v.  Aigre  (30  Eng.  L.  &  Eq.  7?.,  535),  the  objec- 
tion to  an  award  was,  that  it  was  signed  by  the  two  arbitrators 
at  different  times,  although  in  the  same  place.  It  was  held  not 
to  be  the  joint  judgment  of  the  two,  and  was  sent  back.  The 
fact  was  proven  by  affidavit.  So  in  Wade  v.  Dowling  (4  Ellis 
&  £.,  44 ;  28  Eng.  L.  &  Eq.  R.,  104),  Coleridge,  Justice,  says : 
'•  One  fundamental  principle  is,  that  the  courts  are  bound  to 
give  to  the  parties  what  they  stipulate  for  as  the  condition  of 
their  submission.  It  is  well  pointed  out  in  Stal worth  v.  Junes, 
that  up  to  the  last  moment  something  may  occur  to  change  the 
opinion  of  the  arbitrator.  The  parties  have  a  right  to  the  joint 
judgment  of  the  two,  exercised  upon  consideration  up  to  the 
last  moment,  No  principle  was  better  established  than  this, 
that  where,  by  comparing  the  award  with  the  submission,  it 
could  be  seen  that  the  arbitrator  had  disregarded  limitations  to 
his  authority  incorporated  in  the  submission,  the  award  was 
bad  (M'Cormick  v.  Gray,  13  Howard's  U.  S.  R.,  36). 

It  appears  to  me  that  the  principle  upon  which  the  relaxation 
of  the  former  rule  has  been  permitted,  sustains  the  present  com- 
plaint. It  is  not  a  question  of  interfering  with  the  judgment  of 
the  arbitrator,  with  his  adoption  of  false  or  erroneous  elements 
of  appreciation  of  property,  the  valuation  of  which  has  been 
left  to  him.  It  is  his  neglect  or  violation  of  the  rule  given  to 
him  as  his  guide ;  indeed,  as  the  condition  of  the  submission, 
and  the  limitation  of  his  power.  The  case  of  Duke  v.  James 
(4  Comst.,  573),  relied  upon  by  the  counsel  of  the  defendant, 
does  not  appear  to  me  to  exclude  the  parol  testimony  to  this 
point. 

I  do  not  find  it  necessary  to  notice  the  question  whether 
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the  arbitrator  can  be  examined  as  a  witness.  (See  Duke  v. 
James,  supra,  and  cases  there  cited ;  Brophy  v.  Holmes,  2 
Moll.,  1.) 

Judgment  for  the  plaintiff  on  the  demurrer  with  costs,  with 
liberty  to  answer  in  twenty  days. 

From  the  order  directing  judgment  for  the  plaintiff,  the  de- 
fendant now  appealed. 

Jlf.  /£  Bidwell,  for  the  appellant. — I.  The  appraisement  men- 
tioned in  the  complaint  was  an  award,  and  subject  to  the  same 
rules  of  law  as  other  awards  (Underbill  v.  Yan  Cortlandt,  17 
Johns.,  405). 

II.  There  is  no  averment  that  the  umpire  exceeded  his  powers, 
or  that  he  or  the  defendant  was  guilty  of  partiality,  corruption, 
or  other  misconduct  (Smith  v.  Cutler,  10  Wend.,  589). 

III.  The  umpire  had  exclusive  jurisdiction  of  the  matters  sub- 
mitted :  his  award  is  final,  and  not  subject  to  appeal  to,  or  re- 
vision by,  any  court  of  law  or  equity.     1.  The  submission  was 
not  made  subject  to  any  such  appeal  or  revision  (Kleine  v. 
Catara.  2  Gallis.,  61,  69,  TO).     2.  All  questions  of  law,  as  well 
as  of  fact,  were  left  to  the  umpire.     It  was  for  him  to  determine 
what  evidence  was  admissible,  or  pertinent,  or  sufficient ;  it  was 
not  necessary  that  he  should  be  governed  by  the  rules  of  evi- 
dence adopted  in  courts.     His  determination  was  to  depend  on 
such  considerations  as  satisfied  his  conscience  and  judgment. 
His  award  cannot  be  set  aside  or  questioned  on  the  ground  that 
it  was  erroneous  in  fact  or  in  law  (Emmett  v.  Hoyt,  17  Wend., 
410).     He  was  sole  judge  of  law  and  of  fact;  and  if  he  acted 
honestly,  his  decision  is  final.     (Kleine  v.  Catara,  1  Gallis.,  61, 
69,  70  ;  Underbill  v.  Yan  Cortlandt,  2  Johns.  Ch.  It.,  339,  361 ; 
Todd  v.  Barlow,  /&.,  551 ;  Cranston  v.  Kenny,  9  Johns.,  212 ; 
Campbell  v.  Western,  3  Paige,  124,  138 ;  Jackson  v.  Ambler, 
14  Johns.,  103 ;  Smith  v.  Cutler,  10  Wend.,  589 ;  McKinney  v. 
Newcomb,  5  Cow.,  425  ;  Yiele  v.  Troy  &  Boston  Eailroad  Com- 
pany, 21  Barl.,  382 ;  Tupp  v.  Grayson,  1  Orompt.  M.  t&  R.,  523 ; 
Ashton  v.  Poynter,  3  Dowl.  Pr.  It.,  201 ;  Armstrong  v.  Marshall, 
Ib.,  593 ;  Syms  v.  Goodfellow,  2  Bing.  N.  C.,  532  ;  Campbell  v. 
Twimlow,  1  Price,  81.)     3.  It  was  for  him  to  determine  what 
was  an  encumbrance  within  the  meaning  of  the  submission. 
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Therefore,  if  he  was  mistaken  as  to  the  fact  or  the  law  in  this 
respect,  his  judgment  is  nevertheless  final  and  conclusive.  4. 
And  so,  too,  if  he  was  mistaken  in  admitting  evidence  of  the 
sale  or  the  value  of  a  neighboring  lot,  whether  encumbered  or 
not ;  or  if  he  was  mistaken  as  to  the  fact  of  its  not  being  encum- 
bered ;  or  if  he  was  mistaken  in  basing  his  judgment  solely,  or 
in  part,  upon  a  sale  of  such  lot;  or  if  he  was  mistaken  in  re- 
ceiving any  other  evidence;  or  based  his  judgment  on  erro- 
neous principles  :  yet  his  judgment  is  final,  and  cannot  be 
reversed  or  questioned  in  this  court. 

IY.  But  the  complaint  contains  no  averment  that  he  did  not 
determine  the  value  of  the  lot  as  an  unencumbered  vacant  lot. 
The  allegation  is,  that  he  wrote  a  letter  to  John  P.  Crosby,  Esq., 
which  contained  certain  statements.  1.  This  letter  was  a  private 
ex  parte  statement  to  an  attorney  of  one  of  the  parties,  which 
could  have  been  suppressed  or  concealed  at  his  pleasure  (Russell 
on  Arbitra.,  447,  448  ;  47  Law  Lib.,  N.  S.).  And  it  appears  to 
have  been  written  after  he  had  made  his  award,  and  when,  con- 
sequently, he  had  ceased  to  be  an  umpire,  and  had  no  kind  of 
authority  to  bind  the  defendant  (Duke  v.  James,  4  Comst.,  576 ; 
Underbill  v.  Yan  Cortlandt,  2  Johns.  Ch.  R.,  339).  It  was 
written,  moreover,  in  pursuance  of  a  previous,  and  (so  far  as 
appears)  a  secret  understanding  between  him  and  Mr.  Crosby. 
2.  This  letter  contained  a  statement  that  he  had  based  his  judg- 
ment solely  on  the  sale  which  was  in  evidence  before  him  of  the 
lot  number  735.  Such  a  statement  in  a  letter  of  the  umpire  is 
not  an  allegation  of  the  plaintiffs  of  the  fact  that  he  had  so 
based  his  judgment  on  that  sale.  It  is  not  even  evidence  of 
that  fact.  It  would  not,  indeed,  be  competent  for  the  umpire 
himself  to  testify  to  it.  (Newland  v.  Douglass,  2  Johns.,  62 ; 
Campbell  v.  Western,  3  Paige,  124,  138 ;  French  v.  JSTew,  20 
Barb.,  481,  493 ;  3  Afkyns,  644.)  3.  It  is,  to  be  sure,  added  in 
the  complaint  (page  7),  that  "  The  plaintiffs,  therefore"  (that  is, 
for  this  reason],  "  charge  that  the  appraisal  was  not  made  upon 
considering  this  as  an  unencumbered  vacant  lot."  This  is  not 
an  allegation  that  the  appraised  value  was  not  made  upon 
considering  this  lot  as  unencumbered  and  vacant,  but  it  is  a 
mere  inference  deduced  from  previous  statements  (Lawrence 
v.  Wright,  2  Duer,  673).  And  if  it  is  doubtful  whether  it  is 
an  allegation  or  an  inference,  the  court  will  adopt  the  construc- 
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tion  most  unfavorable  to  the  pleader  (M'Elwain  v.  Willis,  9 
Wend.,  563;  Ridder  v.  Whitlocke,  12  JIow.  Pr.  72.,  208,  212). 

V.  It  should  be  observed,  in  regard  to  this  statement  in  the 
umpire's  letter: — 1.  That  it  appeal's  that  evidence  was  given 
before  him  of  the  value  of  the  lot.  2.  That  it  is  not  pretended 
that  any  objection  was  made  by  the  plaintiffs  to  the  umpire's 
receiving  such  evidence,  or  to  his  taking  it  into  consideration 
in  determining  the  question  submitted  to  him.  3.  It  was  not 
improper  for  him  to  base  his  judgment  on  the  sale  of  an  encum- 
bered lot  in  the  neighborhood  (Underbill  v.  Yan  Cortlandt,  17 
Johns.,  405),  or  to  base  it  solely  upon  that  fact  (21  Barb.,  397). 
It  does  not  appear  that  there  was  any  other  fact  proved  before 
him  upon  which  he  could  base  it.  It  does  not  follow  that  he 
did  not  make  a  just  discrimination  between  the  value  of  the  two 
lots.  All  he  did  was  to  base  his  judgment  on  that  fact — the 
determination  was  the  result  of  the  legitimate  exercise  of  his 
own  judgment  (Emery  v.  Wase,  5  Ves.,  848).  4.  It  does  not 
appear  that  the  umpire  knew  that  there  was  a  lease  of  the 
lot  number  738,  or  that  it  was  sold  to  a  person  holding  such 
a  lease.  5.  A  lease  is  not  an  encumbrance  on  land  ;  it  is 
an  estate  or  interest  in  the  land — it  is  essentially  different  in 
this  respect  from  a  mortgage,  judgment,  charge,  right  of 
dower,  &c. 

YI.  But  if  there  had  been  a  positive  allegation  that  the  ap- 
praisal was  not  made  upon  considering  the  lot  as  unencumbered 
and  vacant,  and  contrary  to  the  covenant  of  renewal,  and  at  a 
less  value ;  still,  this  action  could  not  be  maintainable — such  an 
averment  would  be  equivalent  to  an  allegation  that  the  decision 
of  the  umpire  was  erroneous  in  law  or  in  fact ;  it  would  amount 
to  nothing  more  than  that  the  umpire,  in  effect,  says  that  he  has 
valued  the  lot  as  an  unencumbered  vacant  lot.  The  complaint 
alleges  that  he  has  not  so  valued  it,  and  makes  this  the  founda- 
tion of  a  claim  for  relief  to  dispute  the  very  point  decided  by 
the  umpire.  If  an  action  could  be  sustained  on  this  ground, 
then  an  action  might  be  maintained  to  set  aside  any  award,  on 
the  averment  that  the  arbitrator  had  decided  erroneously,  and 
thus  the  decision  of  an  arbitrator  could  be  examined  and  re- 
viewed by  a  court  in  all  cases,  and  the  question  decided  by  the 
arbitrator  be  always  heard  over  again.  If  this  doctrine  can  be 
sustained,  an  arbitration  is  a  mere  mockery,  or  something  worse ; 
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expensive  and  useless  at  the  best,  and  affording  opportunities 
for  injustice  and  abuse. 

VII.  If  the  award  was  void,  there  was  no  cause  for  this  ac- 
tion ;  it  was  unnecessary  and  vexatious.     The  plaintiffs  could 
treat  the  award  as  a  nullity,  if  set  up  in  any  court  of  law  or 
equity  (Butler  v.  The  Mayor,  &c.,  of  New  York,  7  Hill,  329). 

VIII.  The  order  appealed  from  was  erroneous  in  not  defining 
the  judgment  which  was  to  be  given  for  the  plaintiffs.     1.  This 
court  could,  at  the  utmost,  do  nothing  more  than  set  aside  the 
award.     The  submission  to  the  umpire  was  valid,  and  if  no 
legal  award  has  been  made,  it  remains  in  full  force,  and  is  bind- 
ing upon  both  parties.     No  time  for  making  the  award  is  pre- 
scribed.    If  the  award  should  be  set  aside,  the  same  umpire  can 
go  on  and  make  his  award.     He  can  still  execute  his  duty,  and 
this  court  has  no  jurisdiction  to  set  aside  the  submission  to  him ; 
there  being  no  charge  against  him  of  fraud,  corruption,  or  other 
misconduct.     2.  If  the  submission  has  become,  for  any  reason, 
void  or  ineffectual,  this  court  has  no  jurisdiction  to  appoint  ap- 
praisers, or  to  decide  the  question  which  it  was  intended  should 
be  determined  by  such  appraisers.     (Blumdell  v.  Bretavgh,  17 

Yes.,  242 ;  Watson  on  Arbitrators,  386,  387 ;  43  Law  Lib.,  JV. 
S. ;  Batten  on  Cont.,  167,  212 ;  51  Law  Lib.,  N.  S. ;  Cooth  v. 
Jackson,  6  Ves.,  34 ;  Milnes  v.  Grey,  14  Ves.,  400 ;  Agar  v. 
Macklaw,  2  Sim.  &  S.,  418.)  It  never  was  intended  that  such 
appraisers  should  be  governed  by  the  legal  rules  of  evidence, 
or  any  other  rules  of  law;  but  that  they  should  be  governed 
by  such  considerations  as  satisfied  their  own  consciences.  The 
order  appealed  from  was  therefore  void,  in  ordering  judgment 
to  be  entered  for  the  plaintiff,  without  restraining  it  to  a  judg- 
ment merely  that  the  award  should  be  set  aside. 

Daniel  Lord,  for  the  respondents. — I.  If  the  valuation  of  the 
umpire  had  stated  on  its  face  the  facts  admitted  by  the  demurrer, 
it  would  have  been  void  upon  its  face,  as  being  without  the  sub- 
mission. Those  facts  are :  First,  that  the  valuation  was  founded 
on  the  sale  of  a  lot,  under  a  positive  covenant  of  renewal  for 
twenty-one  years,  at  a  rent  of  five  per  cent  on  its  valuation  at 
the  time;  and,  second,  that  this  value  was  less  than  the  value 
of  the  lot  considered  as  unencumbered.  1.  The  covenant  con- 
taining the  rule  of  submission  was  not  an  unlimited  authority  to 
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value,  but  was  limited  to  value  on  a  certain  rule.  If  the  um- 
pire's decision  had  expressed  the  valuation  to  have  been  made 
on  the  price  of  a  lot  encumbered  by  a  dower  and  subject  to 
dower,  it  would  clearly  have  been  void,  as  without  the  power, 
without  the  submission,  and  because  the  rule  prescribed  to  this 
power  had  not  been  applied.  Although  errors  of  judgment  in 
the  application  of  the  rule  set  down  in  the  submission  may  not 
avoid  a  valuation,  yet  where  the  rule  has  not  been  adopted  at 
all,  the  valuation  is  void,  as  not  made  under  the  authority.  The 
submission  in  the  covenant  for  renewal,  is  a  rule  of  property 
carefully  guarded  by  a  restriction  ;  it  is  not  a  loose  and  general 
submission,  for  the  umpire  to  value  on  any  rule  he  may  think  fit 
to  adopt.  To  hold  that  a  determination  on  a  rule  different  from 
that  of  the  submission  shall  be  binding,  is  to  nullify  the  submis- 
sion so  far  as  it  restricts  the  power  of  the  umpire. 

2.  A  lot,  subject  to  a  term  of  twenty-one  years,  at  a  fixed  rent 
of  —  per  cent,  on  a  present  valuation,  is  not  an  unencumbered 
lot  within  the  meaning  of  the  covenant.  And  it  is  averred  that 
the  value,  subject  to  such  a  term,  is  less  than  the  value  of  the 
lot  as  unencumbered.  The  valuation  of  two  exactly  similar  lots, 
one  not  subject  to  increase  of  rent  for  twenty-one  years,  the 
other  free  to  receive  any  increase  which  might  arise  during 
twenty  years,  could  not  be  the  same.  But  even  if  they  were 
otherwise  the  same,  a  restriction  of  rent  to  five  per  cent,  for 
twenty-one  years  on  the  one,  and  the  absence  of  any  restriction 
on  the  other,  would  create  a  material  difference  in  value.  The 
averment  that  the  value  of  the  lot  forming  the  umpire's  rule 
was  less  than  if  free  of  encumbrance,  is  not  denied.  The  cov- 
enant to  renew  for  twenty-one  years  is  a  covenant  running  with 
the  land  ;  is  a  covenant  capable  of  specific  execution  against  the 
land  and  its  owner,  and  is  an  encumbrance,  in  fact  and  in  law, 
and  clearly  within  the  meaning  of  the  covenant. 

II.  That  an  award  is  made  under  a  deviation  from,  or  ex- 
ceeding the  rule  or  range  of  the  submission,  may  be  shown  by 
evidence  dehors  the  award.  (Butler  v.  The  Mayor,  &c.,  of  JS"ew 
York,  7  Hill,  329,  overruling  S.  C.,  1  Hill,  325  ;  Matter  of 
Williams,  4  Den.,  194.)  In  this  case,  the  facts  showing  the 
departure  from  the  submission  are  admitted.  The  departing 
from  the  submission  is  a  misconduct  of  the  umpire,  against 
which  equity  would  always  give  relief. 
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III.  The  award  being  valid  on  its  face,  and  the  lessee  having 
a  right  to  specific  execution  on  his  part,  the  reversioner,  from  the 
mutuality  of  remedy  in  equity,  is  entitled  to  have  it  annulled 
(Philips  v.  Burger,  8  Barb.,  528,  and  cases  cited).  Whether 
the  court  will  decree  a  valuation  by  a  referee,  is  not  now  under 
consideration ;  no  order  on  that  subject  has  been  made.  But  it 
will  be  claimed  by  the  plaintiffs  that  the  court,  having  the  sub- 
ject rightly  before  it,  will  not  subject  the  parties  to  a  new  de- 
cision by  an  umpire,  but  will  give  full  and  complete  relief,  by 
causing  a  legal  valuation  under  its  own  order. 

OAKLEY,  Cn.  J.,  announced,  orally,  the  decision  of  the  court,* 
and  stated  the  substance  of  the  grounds  of  its  judgment,  in  con- 
formity with  the  reasons  assigned  in  an  opinion  wrhich  had  been 
prepared  by  Mr.  Justice  Bosworth,  to  which  counsel  were  re- 
ferred, as  presenting  more  fully  the  views  and  conclusions  of 
the  court. 

BOSWORTH,  J. — If  the  allegations  of  the  complaint  make  a 
case,  establishing  the  fact  that  the  umpire  applied  a  rule  of 
valuation  different  from  that  which  the  terms  of  his  authority 
prescribed,  his  award  should  be  set  aside. 

To  value  the  property  by  a  different  rule  from  that  which 
the  terms  of  the  authority  required  the  umpire  to  apply,  and  to 
estimate  the  value  by  a  rule  on  which  he  had  no  authority  to 
act,  is  as  much  a  departure  from  the  matters  submitted,  as  to 
pass  upon  a  matter  not  submitted,  or  to  omit  to  consider  a  mat- 
ter which  was  to  be  considered  and  covered  by  his  decision. 
(Butler  v.  The  Mayor,  &c.,  7  Hill,  329 ;  Williams  v.  Goodrich, 
4:  Den.,  194.)  The  complaint  shows,  that  the  umpire  was  re- 
quired, by  the  terms  of  his  authority,  to  value  the  lot  "at  its 
full  and  fair  worth  at  private  sale,  considering  the  same  as  an 
unencumbered  vacant  lot." 

He  valued  the  lot  at  $2,800.  The  complaint  charges,  on  in- 
formation derived  from  the  umpire,  that  he  based  his  judgment 
"solely  on  the  sale  *  *  of  lot  No.  735."  That  was  a  contiguous 
lot.  This  statement  is  fairly  open  to  the  construction,  that  he 
valued  the  lot  in  question  solely  with  reference  to  the  price  at 

*  Present,  Oakley,  Ch.  J.,  and  Duer,  Bosworth,  Slosson,  and  Woodruff,  JJ. 
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which  No.  735  had  been  sold,  which  price  was  proved  before 
him.  That  the  lots  being  contiguous,  he  considered  them,  as 
substantially,  of  equivalent  value,  and  took  the  price  at  which 
the  one  was  sold,  as  the  value  of  the  other. 

The  complaint  then  avers,  that  lot  No.  735  was  sold  to  a  per- 
son holding  the  imexpired  term  of  a  lease  thereof,  containing  a 
covenant  for  the  renewal  thereof,  upon  the  same  terms  and  con- 
ditions as  are  contained  in  the  lease  in  question. 

Assuming  this  to  be  true,  lot  No.  735  was  not  sold  as  an  un- 
encumbered lot,  and  the  price  at  which  it  was  sold  was  not  the 
value  of  the  lot  as  unencumbered.  By  taking  the  price  of  lot 
No.  735,  and  basing  his  judgment  of  the  value  of  lot  No.  738 
"  solely  on  the  sale  *  *  of  the  lot  No.  735,"  and  applying  the  price 
of  the  latter  as  the  measure  of  the  value  of  the  former,  the  um- 
pire exceeded  his  authority. 

"The  plaintiffs  therefore  charge,  that  said  appraisal  and  val- 
uation as  aforesaid,  made  by  the  said  Samuel  N.  Dodge,  was 
not  made  upon  considering  the  same  as  an  unencumbered  vacant 
lot,  but  contrary  to  the  covenant  of  renewal  hereinbefore  re- 
cited, and  at  a  less  value,  and  such  valuation  was  without  his 
powers  as  such  umpire." 

Striking  out  the  word  "  therefore,"  the  allegation  is  suf- 
ficiently specific  to  admit  proof,  that  lot  No.  738,  instead  of 
being  valued  as  a  vacant  and  unencumbered  lot,  was  valued  by 
a  rule  which  fixed  to  it  a  valuation  less  than  the  specified  rule 
required,  and  less  than  the  umpire  would  have  found,  if  he  had 
acted  on  the  rule  by  which  the  authority  required  him  to  be 
controlled. 

The  word  "  therefore,"  in  the  position  it  occupies,  does  not 
detract  from  the  force  of  the  allegations  of  the  complaint,  of 
which  it  forms  a  part. 

The  information  which  is  previously  stated  is  sufficient,  in  the 
matter  of  pleading,  to  justify  the  plaintiffs  in  stating  in  their 
complaint,  upon  information  and  belief,  that  the  umpire  applied 
the  rule  of  valuation  which  the  complaint  alleges  he  did  apply. 
If  the  nature  and  source  of  the  information  had  not  been  dis- 
closed, the  complaint,  in  this  respect,  would  have  been  unobjec- 
tionable. Stating  the  nature  and  source  of  the  information  does 
not  vitiate  it. 

Although  it  be  true  that  the  letter  of  the  umpire  may  justify 
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the  plaintiffs,  as  a  matter  of  pleading,  in  stating  upon  informa- 
tion and  belief  that  the  facts  are  as  the  letter  asserts,  we  must 
not  be  understood  to  intimate  that,  upon  such  facts  being  put  at 
issue,  the  letter  would  be  competent  evidence,  upon  the  trial,  to 
establish  the  truth  of  such  alleged  facts. 

It  is  true  that  the  letter  is  not  so  precise  as  necessarily  to  ex- 
clude the  conclusions  that  the  umpire  may  have  known  that  No. 
735  was  encumbered,  and  that  he  made  an  allowance  on  that 
account,  in  weighing  as  evidence,  the  price  at  which  it  was 
sold. 

But  looking  at  the  letter  of  the  umpire,  and  the  averments 
which  followed,  we  think  the  plaintiff  might,  with  propriety, 
make  the  "charge"  or  allegation  in  his  complaint,  that  " said 
appraisal  and  valuation,  as  aforesaid  made  by  the  said  Samuel 
N.  Dodge,  was  not  made  upon  considering  the  same  as  an  unen- 
cumbered lot,  but  contrary  to  the  covenant  of  renewal  herein- 
before recited,  and  at  a  less  value,  and  such  valuation  was  with- 
out his  power  as  such  umpire." 

The  demurrer,  by  admitting  the  material  allegations  of  the 
complaint  to  be  true,  admits  that  fact,  and  thus  it  is  established 
by  the  pleadings  as  they  stand,  that  the  umpire  exceeded  his 
authority. 

"When  an  umpire  or  arbitrator  exceeds  his  authority  the 
effect  of  his  act  is  the  same,  whethef  it  was  done  consciously  or 
by  mistake. 

When  an  arbitrator  passes  upon  matters  not  submitted,  or 
transcends  his  powers  in  disposing  of  those  which  are  submitted, 
his  award  is  void,  because  he  has  transcended  his  powers. 
Whether  he  did  so  through  ignorance  or  design,  it  is  unimpor- 
tant to  inquire. 

The  order  appealed  from  must  be  affirmed. 
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BUTLER  a.  MASON. 

Supreme  Court,  First  District ;  Special  Term,  June,  1857. 
COMPLAINT. — STATUTE  OF  LIMITATIONS. 

A  complaint  upon  a  cause  of  action  which  accrued  more  than  six  years  previous 
to  the  commencement  of  the  suit,  contained  the  allegation,  inserted  for  the 
purpose  of  anticipating  the  defence  of  the  statute  of  limitations,  that  "  the  de.- 
fendants  have  not  resided,  at  any  time  within  six  years  before  the  commence- 
ment of  this  action,  in  the  State  of  New  York." 

Held,  that  the  allegation  was  irrelevant,  and  should  be  stricken  out  accord- 
ingly. 

Motion  to  correct  a  complaint,  by  striking  out  irrelevant 
matter. 

Bowman  &  Green,  for  the  motion. 
George  Douglass,  opposed. 

CLERKE,  J. — The  complaint  in  this  action  demands  judgment 
for  debts  incurred  in  1844  and  1845 ;  and,  for  the  purpose  of 
anticipating  the  defence  that  the  claims  are  barred  by  the 
statute  of  limitations,  it  alleges  that  the  defendants  have  not 
resided,  at  any  time  within  six  years  before  the  commencement 
of  this  action,  in  the  State  of  New  York.  The  defendants  move 
to  have  this  allegation  struck  out,  on  the  ground  of  irrelevancy. 

The  plaintiff's  counsel  insists  that  the  averment  objected  to  is 
material,  as  without  it  the  complaint  would  show  on  its  face 
that  the  claim  was  barred  by  the  statute ;  but  in  maintaining 
this,  he  overlooks  the  provision  contained  in  section  74  of  the 
Code,  which  declares  that  "  the  objection  that  the  action  was 
not  commenced  within  the  time  limited,  can  only  be  taken  by 
answer ;"  so  that  evidently  this  allegation  is  unnecessary. 
Whatever  may  be  the  time  stated  in  the  complaint,  when  the 
indebtedness  was  incurred,  the  plaintiff  has  a  prima  facie  right 
to  recover ;  and  it  is  a  mere  optional  privilege  on  the  part  of 
the  defendants  to  interpose  the  defence  allowed  by  the  statute  of 
limitations. 

If  the  defendants  failed  to  answer  a  complaint  showing  on  its 
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face  that  the  debt  was  incurred  more  than  six  years  previously, 
judgment  could  be  recovered  by  default,  and  no  error  would 
appear  on  the  record.  It  is  not  necessary,  and  therefore  not 
relevant,  to  insert  the  allegation  complained  of;  in  pleading, 
parties  must  be  required  to  confine  themselves  to  a  statement  of 
the  mere  facts  essential  to  the  maintenance  of  the  action  or  the 
defence ;  and  if  a  plaintiff  can  be  permitted  to  encumber  his 
co;nplaint  with  matter  in  anticipation  of  every  possible  defence, 
which  the  apparent  rights  or  ingenuity  of  a  defendant  may  in- 
terpose, the  record  would  be  encumbered,  and  issues,  which 
may  be  otherwise  avoided,  would  be  introduced  into  the  case. 

As  it  is  possible  that  the  plaintiff's  counsel  may  have  been 
misled  by  the  decision  in  Genett  v.  Tallmadge  (11  How.  Pr.  .7?., 
366),  I  grant  this  motion  without  costs. 


ROBERTS   a.   THE   MAYOR,    &c.,    OF   THE    CITY   OF 
NEW  YORK. 

Supreme  Court  j  Brooklyn  Special  Term,  June,  1857. 

MUNICIPAL    CORPORATION.  —  APPROPRIATIONS.  —  INJUNCTION.  — 
COUNSEL  FEES. 

In  a  suit  to  restrain  a  municipal  corporation  from  paying  money  out  of  the 
treasury  under  a  resolution  claimed  to  be  illegal,  the  court  will  not  review 
the  propriety  of  the  resolution  as  passed. 

To  sustain  an  injunction,  it  must  be  made  to  appear  that  the  appropriation  was 
beyond  the  power  of  the  corporate  authorities  by  whom  it  was  passed. 

The  corporation  of  the  city  of  New  York  are  not  liable  for  the  fees  and  charges 
of  counsel,  other  than  the  corporation  counsel,  and  not  employed  by  direction 
of  the  Common  Council,  for  services  rendered  in  suits  in  which  the  corporation 
are  interested  ;  and  not  being  liable  for  them,  they  cannot  assume  them,  nor  can 
the  Common  Council  lawfully  appropriate  money  to  pay  them. 

The  case  of  Rawson  a.  The  Mayor,  &c.  (4  Ante,  342),  to  the  same  effect,  approved. 

Where  moneys  are  appropriated  by  vote  of  the  legislative  body  of  a  municipal 
corporation  for  two  purposes,  one  of  which  is  lawful,  and  the  other  unlawful, 
the  courts  will,  if  it  is  practicable  so  to  do,  distinguish  between  the  two  objects, 
so  as  to  sustain  the  appropriation,  so  far  as  it  is  for  a  lawful  purpose,  and  to 
enjoin  only  the  expenditure  for  that  which  is  unlawful. 

But  where  the  .appropriation  made  is  of  one  sum  in  gross,  in  such  a  way  that  the 
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court  cannot  determine  how  much  was  intended  for  the  lawful  object,  how 
much  for  the  other,  the  entire  appropriation  will  be  held  void. 
Of  the   analogy  between  an  act  of  legislation  appropriating  funds  for  objects 
partly  legal,  partly  illegal,  and  a  contract  based  on  considerations,  some  of 
which  are  lawful,  while  others  are  not  so. 

Motion  to  modify  an  injunction. 

This  was  an  injunction  suit  brought  by  Richard  S.  Roberts 
against  the  Mayor,  Aldermen,  and  Commonalty  of  the  city  of 
New  York. 

The  complaint  stated  that  the  plaintiff  was  a  resident  of  Kings 
county,  and  was  owner  of  real  property  in  the  city  of  New 
York,  on  which  he  paid  taxes ;  that  the  Legislature  of  the  State, 
at  its  last  previous  session,  passed  the  act  known  as  the  Metro- 
politan Police  Act,  which  was,  as  plaintiff  was  advised  and  be- 
lieved, the  law  of  the  land  ;  that  Fernando  "Wood,  mayor  of  the 
city,  had,  with  a  view  to  obstruct  and  prevent  the  execution  of 
that  statute,  caused  to  be  commenced  certain  suits  against  the 
Commissioners  appointed  by  the  act ;  that  his  proceedings  therein 
were  factious,  of  evil  example,  &c. ;  that  the  expenses  of  these  ac- 
tions had  been  incurred  by  Wood,  with  the  expectation  that  the 
same  would  be  reimbursed  out  of  the  treasury,  and  so  involun- 
tarily by  the  tax-payers  of  the  said  city ;  that  as  the  plaintiff 
believed,  at  the  instance  and  by  the  procurement  of  Wood,  the 
municipal  councils  of  the  said  city,  in  both  boards  thereof,  by 
resolutions  passed  on  or  about  the  27th  and  28th  days  of  April, 
1857,  appropriated  the  sum  of  $10,000,  to  be  applied  to  the  ex- 
penses of  the  said  actions,  in  the  employment  of  counsel  and 
otherwise,  and  in  the  prosecution  of  other  actions  contemplated 
by  the  said  Wood,  to  obstruct  the  execution  and  administration 
of  other  acts  relating  to  the  said  city,  passed  by  the  said  Legis- 
lature at  the  last  session  thereof,  which  appropriation  the  plain- 
tiff charged  was  illegal. 

The  complaint  concluded  by  stating  that  the  plaintiff  filed  his 
complaint  on  behalf  of  himself  and  of  all  other  persons,  tax- 
payers of  the  said  city  of  New  York,  who  might  come  in  and 
contribute,  or  otherwise  become  parties  to  or  be  affected  by  the 
action ;  and  by  praying  that  an  order  in  the  nature  of  an  injunc- 
tion might  be  made,  restraining  the  said  mayor,  aldermen,  and 
-commonalty  of  the  city  of  New  York,  and  the  officers  and 
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agents  of  the  said  corporation  respectively,  from  paying  the 
whole  or  any  part  of  the  said  sum  of  money  for  or  on  account 
of  any  of  the  purposes  contemplated  or  expressed  in  the  said 
resolutions,  passed  by  the  Board  of  Councilmen,  April  27, 185T, 
and  by  the  Board  of  Aldermen  on  the  28th  day  of  April,  1857, 
for  other  or  further  relief,  &c. 

The  answer  of  the  defendants  denied  several  of  the  allegations 
of  the  complaint,  but  admitted  the  passage  of  the  resolutions 
(setting  them  forth  as  quoted  in  the  opinion  of  the  court  below), 
and  averred  that  defendants  were  authorized  to  pass  such  and 
similar  resolutions,  and  that  the  object  of  them  was  a  legal  one, 
and  the  appropriation  of  moneys  therefor  a  just  and  necessary 
exercise  of  their  discretion  and  powers  in  the  premises.  The 
answer  also  alleged  that  it  was  not  the  intention  or  purpose  of 
defendants,  in  the  passage  of  the  said  resolutions,  to  authorize 
the  payment  of  any  services  in  any  suit  brought  by  the  mayor 
in  his  capacity  as  mayor  or  tax-payer,  or  in  any  capacity  except 
as  directed  by  the  Common  Council,  and  then  only  under  the 
advice  and  by  and  through  the  counsel  to  the  corporation. 

A  preliminary  injunction  having  been  granted,  the  defend- 
ants now  moved,  on  the  pleadings  and  on  certain  affidavits,  the 
substance  of  which  is  stated  in  the  opinion,  that  the  injunction 
be  so  modified  as  to  leave  the  corporation  of  New  York  at  lib- 
erty to  apply  so  much  of  the  money  appropriated  as  they  might 
find  necessary  to  obtain  legal  opinions  affecting  the  constitu- 
tionality of  the  laws  passed  by  the  Legislature,  which  related  to 
the  city  of  New  York. 

Richard  JBusteed,  corporation  counsel,  for  the  motion. 
Joshua  M.  Van  Cott,  opposed. 

BIRDSEYE,  J. — Section  7  of  the  "Act  to  amend  the  Charter  of 
the  City  of  New  York,"  passed  April  2,  1849  (Laws  of  1849, 
280,  oh.  187),  requires  that  all  appropriations  of  money  from 
the  city  treasury  "shall  be  based  upon  specific  and  detailed 
statements,  in  writing,  of  the  several  heads  of  departments 
through  the  comptroller."  It  is  objected  to  the  present  motion 
that  the  counsel  to  the  corporation  did  not  transmit  to  the 
Common  Council  any  such  statement  in  writing  as  a  basis  for 
the  appropriation  made  in  the  resolution  of  that  body  men- 
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tioned  in  the  complaint  and  injunction  in  this  case.  From  the 
papers  on  this  motion,  it  is  rendered  very  probable  that  no  snch 
statement  was  furnished.  But  the  absence  of  such  a  statement 
as  a  basis  for  the  appropriation,  was  not  averred  in  the  com- 
plaint or  affidavit  on  which  the  injunction  was  issued.  The 
defendants  were  not  called  upon  to  meet  any  such  allegation. 
And  although  it  now  appears  that  the  counsel  for  the  corpora- 
tion gave  advice  orally  to  the  members  of  the  Common  Council 
on  the  subject  of  this  appropriation,  it  does  not  positively  ap- 
pear but  that  the  specific  statement  in  writing  required  by  the 
statute  may  also  have  been  duly  made  through  the  comptroller. 
It  is,  therefore,  unnecessary  now  to  inquire  whether  a  failure  to 
comply  with  this  prescribed  formality  of  legislation  renders  the 
act  of  the  Common  Council  void. 

The  ground  upon  which  the  injunction  was  originally  issued 
was,  that  the  appropriation,  as  made,  was  contrary  to  law.  If, 
on  examination,  that  objection  to  the  appropriation  proves  well 
founded,  the  injunction  must  stand ;  if  not,  it  must  be  dissolved. 
The  further  ground  for  the  injunction  laid  in  the  complaint, 
viz.,  that  the  proceedings  of  the  mayor,  in  aid  of  which  the 
appropriation  was  made,  were  factious,  of  evil  example,  &c.,  is 
not  such  as  I  feel  willing  to  act  upon,  or  even  to  examine.  If 
the  legislative  authority  of  the  city  have,  in  any  case,  the  power 
to  make  an  expenditure  like  that  now  under  examination,  I  dis- 
claim all  power  to  revise  the  pi^opriety  of  their  action  in  this 
particular  case.  It  is  for  them  to  decide  upon  the  necessity  of 
the  expenditure,  and  whether  its  tendency  will  be  good  or  evil ; 
whether  it  will  disturb  the  public  peace,  and  be  injurious  to  the 
citizens  or  tax-payers  of  the  city,  or  otherwise.  All  such  con- 
siderations as  these  are  to  be  urged  upon  the  Common  Council, 
while  the  resolution  is  in  progress  of  adoption.  After  adop- 
tion, the  only  question  for  the  court  is,  as  already  said,  the  one 
of  power  j  and  that,  not  merely  as  to  this  particular  act,  but  the 
power  to  pass  any  similar  enactment,  upon  whatever  subject, 
but  presenting  the  same  features  as  the  present  one. 

It  is  to  be  remarked  that,  upon  the  argument  of  the  motion, 
no  question  was  made  as  to  the  plaintiff's  right  to  maintain  this 
action,  and  it  has,  therefore,  not  been  examined. 

To  a  proper  examination  of  the  question  presented,  it  is 
necessary  to  revert  to  the  resolutions  making  the  appropria- 
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tion,  and  to  some  of  the  facts  which  are  shown  by  the  affidavit 
of  the  counsel  to  the  corporation  to  have  attended  their  pas- 
sage. 

As  finally  enacted,  the  resolutions,  with  the  preamble  accom- 
panying them,  were  in  the  following  language  : — 

"  Whereas,  It  is  represented  that  the  Legislature  of  this  State 
has,  during  the  present  session,  passed  various  acts  relating  par- 
ticularly to  the  city  of  New  York ;  and 

"  Whereas,  It  is  represented  that  many  of  said  acts  are  calcu- 
lated to,  and  do  impair  and  interfere  with  the  property,  rights, 
franchises,  privileges,  and  powers  of  the  corporation  of  the  city 
of  New  York ;  and 

"  Whereas,  The  said  acts  were  passed  without  the  application 
or  assent  of  said  corporation  ;  therefore 

"Resolved,  That  the  counsel  to  the  corporation  be  and  is 
hereby  requested  to  report  to  the  Common  Council,  without 
delay,  what  acts  have  been  so  passed  by  said  Legislature,  set- 
ting forth  copies  thereof. 

"Resolved,  That  if  he  deem  it  necessary,  the  said  counsel  be 
authorized  and  empowered  to  consult  and  advise  with  such 
other  counsel  as  he  shall  see  fit,  touching  the  validity  and  effect 
of  the  said  several  acts,  and  each  of  them,  and  present  to  the 
Common  Council  an  opinion  in  detail  in  regard  thereto. 

"Resolved,  That  the  sum  of  $10,000,  or  so  much  thereof  as 
may  be  necessary  for  this  purpose,  be  and  the  same  is  hereby 
appropriated  to  pay  the  charges  of  such  additional  counsel  as 
the  counsel  to  the  corporation  may  see  proper  to  associate  with 
himself  for  the  purpose  aforesaid,  and  for  the  purpose  of  defray- 
ing the  expenses  of  any  suit  or  suits  which  have  been  com- 
menced or  may  hereafter  be  commenced  by  the  mayor,  to  test 
the  validity  or  constitutionality  of  the  recent  acts  of  the  Legis- 
lature referred  to." 

These  resolutions,  as  required  by  section  4  of  the  act  of  April 
12,  1853,  chapter  21T,  further  amending  the  charter  of  the  city 
of  New  York,  originated  in  the  Board  of  Councilmen,  and  were 
passed  by  them  and  sent  to  the  Board  of  Aldermen  for  concur- 
rence. As  thus  passed  by  the  councilmen,  the  sum  appropri- 
ated was  $5,000,  and  the  only  purpose  to  which  that  money 
could  be  appropriated  was  the  payment  of  the  charges  of  the 
additional  counsel  to  be  associated  with  the  counsel  to  the  cor- 
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poration,  pursuant  to  the  resolutions.  The  Board  of  Aldermen 
amended  the  last  resolution  by  increasing  the  appropriation  to 
$10,000,  and  by  adding  the  last  clause  of  the  last  resolution  in 
the  following  words :  "  And  for  the  purpose  of  defraying  the 
expenses  of  any  suit  or  suits  which  have  been  commenced  or 
may  hereafter  be  commenced  by  the  mayor,  to  test  the  validity 
or  constitutionality  of  the  recent  acts  of  the  Legislature  re- 
ferred to." 

As  thus  amended,  the  resolutions  were  passed  by  the  Board 
of  Aldermen ;  the  amendments  were  concurred  in  by  the  Board 
of  Councilmen,  and  the  resolutions  were  approved  by  the 
mayor.' 

The  present  motion  is  for  such  a  modification  of  the  injunc- 
tion originally  issued  in  this  case,  as  to  permit  the  payment  of 
the  charges  of  the  additional  counsel  to  be  employed  by  the 
counsel  for  the  corporation.  But  no  application  is  made  for 
the  entire  dissolution  of  the  injunction,  or  for  any  such  modifi- 
cation of  it  as  shall  permit  the  payment  of  any  moneys  for  the 
purpose  of  defraying  the  expenses  of  any  of  the  suits  mentioned 
in  the  amendment  to  the  resolution.  These  suits,  it  sufficiently 
appears  on  the  present  motion,  were  not  instituted  or  conducted 
by  or  under  the  direction  of  the  counsel  to  the  corporation,  nor 
by  the  direction  of  the  Common  Council,  but  independently  of 
both,  and  by  attorneys  and  counsel  not  employed  by  the  city, 
or  in  any  way  responsible  to  it  for  the  manner  in  which  they 
shall  perform  their  duties.  If  the  city  authorities  can  thus  as- 
sume to  defray  the  expenses  of  these  suits,  I  do  not  see  why 
they  may  not  do  the  same  for  every  suit  which  may  be  prose- 
cuted or  defended  by  any  citizen  of  the  city  or  county,  in  the 
event  of  which  the  Common  Council  may  declare  that  the  city 
has  or  may  have  any  interest. 

Since  the  issuing  the  injunction  in  this  case,  the  question  of 
the  liability  of  the  city  of  New  York  for  the  expenses  of  suits 
at  law  involving  its  interests,  but  not  conducted  by  or  under  the 
control  of  its  own  counsel,  the  proper  head  of  its  Law  Depart- 
ment, has  been  examined  by  Mr.  Justice  Davies,  in  the  case  of 
Rawson  a.  The  Mayor,  &c.,  of  New  York  (4  Abbotts'  Pr.  R.,  342). 
The  principles  established  in  that  case  clearly  show  that  the 
Common  Council  cannot  do  what  they  have  undertaken  to  do 
by  the  amendment  made  in  these  resolutions  by  the  Board  of 
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Aldermen.  It  is  sufficient  here  to  refer  to  the  convincing  dis- 
cussion of  the  point  in  that  case.  I  entertain  no  doubt  that  the 
corporation  of  New  York  were  not  legally  liable  for  any  of  the 
expenses  of  any  of  the  suits  mentioned  in  these  resolutions  as 
finally  passed ;  and  that,  not  being  liable,  they  can  no  more  as- 
sume them,  and  appropriate  money  to  pay  them,  than  they 
could  do  the  same  as  to  any  other  suit  the  mayor  ever  had 
occasion  either  to  bring  or  to  defend.  Indeed,  if  the  Common 
Council  can  thus  assume  and  pay  the  debt  incurred  by  the 
mayor,  by  reason  of  the  commencement  of  the  suits  referred  to 
in  the  resolution,  there  seems  to  be  no  limit  to  their  power  thus 
to  expend  the  moneys  of  the  city.  They  may,  equally  well, 
assume  and  pay  any  and  every  other  private  debt  of  any  other 
officer  of  the  corporation,  or  of  any  inhabitant  of  the  county. 

It  was  upon  this  view,  doubtless,  and  the  authority  of  the 
case  of  Rawson  a.  The  Mayor,  &c.,  of  New  York,  that  the 
present  motion  was  made,  not  for  the  dissolution,  but  for  the 
modification  of  the  injunction.  I  did  not  understand  the  coun- 
sel for  the  defendants  to  deny  that  the  appropriation,  so  far  as 
it  purports  to  authorize  the  payment  of  any  part  of  the  sum  ap- 
propriated to  the  defraying  of  the  expenses  of  the  suits  brought 
or  to  be  brought  by  the  mayor,  is  contrary  to  law,  and  void. 
He  contends,  however,  that  the  other  purpose  of  the  appropria- 
tion is  legal  and  valid,  and  that  the  court  ought  not  to  restrain 
the  payment  of  the  money  thus  appropriated  to  that  object. 

On  the  part  of  the  plaintiff  it  is  contended  that  the  appropri- 
ation, being  of  a  sum  in  gross  to  several  objects,  some  of  which 
are  bad,  it  cannot  be  apportioned.  It  cannot  stand  as  an  appro- 
priation of  $10,000  to  such  one  or  more  of  the  several  objects 
referred  to  as  may  be  deemed  lawful. 

This  position  presents  the  main  question  in  the  case.  It  is, 
when  stripped  of  all  extraneous  matter,  a  simple  one,  and  may 
be  thus  stated  :  Where  a  legislative  body  of  limited  powers  at- 
tempts to  accomplish,  by  a  single  enactment,  two  distinct  pur- 
poses, one  of  which  is  within  and  the  other  is  beyond  its  powers, 
is  the  act  sought  to  be  done  void  in  the  whole,  or  only  so  far  as 
it  exceeds  the  powers  conferred  on  the  Legislature  ? 

It  was  contended  on  the  argument  by  the  defendant's  counsel, 
and,  in  my  judgment,  the  position  is  correct,  that  the  rules  of 
construction  applicable  to  the  interpretation  of  statutes  should 
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be  applied  to  these  resolutions,  and  that  a  liberal  construction 
should  be  adopted — one  which  would  rather  uphold  than,  make 
void  the  instrument  propounded  Tor  examination.  The  case 
may  be,  therefore,  properly  treated  as  if  a  statute  of  the  State 
was  the  subject  of  discussion.  If,  then,  the  State  Legislature 
should,  by  a  single  provision  of  law,  appropriate  a  sum  of 
money  to  the  payment,  without  discrimination,  of  two  different 
classes  of  expenditure,  one  of  which  is  legal  and  valid,  and  the 
other  is  unconstitutional  and  void,  would  the  law  be  valid  in 
part  and  void  in  part,  or  would  it  be  void  in  the  whole  ? 

The  answer  to  this  question  will  depend  on  the  answer  to  be 
given  to  a  previous  one,  viz. :  Is  the  appropriation  an  entire  one 
— that  of  a  gross  sum  for  the  illegal  as  well  as  the  legal  purpose 
— or  is  it  distinct,  capable  of  division,  so  that  the  legal  purpose 
may  be  accomplished  without  promoting  any  illegal  one  ?  If 
it  is  of  the  latter  class,  I  entertain  no  doubt  that  the  law  would 
be  valid.  If  the  defendant  had,  by  these  resolutions,  appropri- 
ated $5,000  to  pay  the  charges  of  the  additional  counsel  to  be 
employed  by  the  corporation  counsel,  and  a  further  sum  of 
$5,000  to  defray  the  expenses  of  the  suits  therein  mentioned,  it 
would  be  easy  to  separate  the  legal  from  the  illegal,  and  the 
first  part  would  stand,  while  the  other  would  be  clearly  void. 

But  the  appropriation  is  of  $10,000,  as  a  single  sum,  to  two 
purposes,  one  of  which  is  good,  the  other  bad ;  and  no  part  of 
the  money  is  devoted  specifically  to  either  purpose.  If  the  court 
had  not  interfered  to  restrain  the  payment  of  these  moneys,  and 
if  the  disbursing  officers  of  the  city  had  concurred  in  the  views 
of  the  Common  Council  as  to  the  legality  of  these  resolutions, 
it  is  plain  that  the  whole  appropriation,  or  all  but  a  mere  frac- 
tion of  it,  might  have  been  expended  for  the  illegal  purpose. 
It  seems  obvious,  also,  that  as  an  additional  sum  was  given 
when  the  illegal  object  of  expenditure  was  added,  the  whole 
$10,000  was  not  designed  to  be  applied  to  the  legal  object. 
The  coupling  of  the  illegal  with  the  legal  purpose  has  therefore 
placed  at  the  discretion  of  the  disbursing  officer  a  larger  sum, 
in  this  case  apparently  double  the  sum,  which  would  have  been 
committed  to  him  for  the  legitimate  purpose  alone. 

In  regard  to  contracts,  the  rule  of  law  is  well  settled,  that  if 
any  part  of  the  entire  consideration  for  a  promise,  or  any  part 
of  an  entire  promise  not  in  its  nature  capable  of  separation,  be 


NEW-YOKK.  49 


Roberts  a.  The  Mayor,  <&c.,  of  the  City  of  New  York. 


illegal,  the  whole  agreement  is  void  (Chitty  on  Contr.,  673  ; 
1  Parsons  on  Contr.,  380,  382). 

Although  the  resolution  in  question  is  not  strictly  a  contract, 
it  has  some  of  the  same  elements ;  and  some  analogies  may  be 
gathered  from  that  source  which  will,  I  think,  tend  to  throw 
light  on  the  point  here  presented. 

Suppose  the  defendants,  by  these  resolutions,  had  agreed  to 
pay  this  sum  of  $10,000  to  a  person  named,  as  a  compensation 
to  him  for  procuring  the  advice  and  opinions  of  the  additional 
counsel  to  be  employed  by  the  corporation  counsel,  and  for  de- 
fraying the  expenses  of  the  suits  mentioned  in  the  resolution.  I 
think  such  a  contract  would  have  been  wholly  void.  It  would 
be  an  entire  promise,  a  promise  to  do  one  single  and  entire 
thing,  viz.,  to  pay  the  sum  of  $10,000.  The  objects  thus  con- 
tracted for  would  indeed  be  twofold,  and  one  part  would  be 
good  while  the  other  would  be  bad.  But  the  thing  which  the 
promisor  would  bind  himself  to  do  would  still  be  entire.  And 
the  performance  of  the  promise,  the  doing  of  the  thing  promised, 
would  accomplish  the  illegal  as  well  as  the  legal  object.  If  so, 
I  cannot  see  how  the  agreement  could  stand. 

These  resolutions,  however,  instead  of  being  a  mere  contract 
to  pay,  either  create,  or  lay  the  foundation  for,  the  obligation 
to  pay,  while  at  the  same  time  they  set  apart  the  money  for  the 
purpose  of  paying,  and  direct  its  application  to  that  purpose. 
It  seems  not  unreasonable  to  say  that  the  defendants  cannot 
apply  money  to  the  payment  of  a  debt  which,  from  its  nature, 
they  could  not  legally  bind  themselves  to  pay.  And  that, 
where  the  obligation  to  make  payment  is  so  far  mingled  with 
illegal  matters  as  to  be  void,  there  the  ordinance  directing  the 
moneys  to  be  applied  to  satisfy  such  an  obligation  is  equally 
void. 

The  foregoing  view  relates  to  the  operative  part  of  these  reso- 
lutions, which  may  be  likened  to  the  stipulating  or  promising 
part  of  a  contract.  I  think  the  same  conclusion  will  be  arrived 
at,  perhaps,  with  greater  certainty  by  another  process. 

To  every  contract  it  is  essential  that  there  should  be  a  con- 
sideration, which,  as  above  stated,  must  not  be  illegal.  One, 
and  perhaps  the  broadest  and  best  definition  of  the  considera- 
tion for  a  contract,  is :  The  reason  which  moves  a  contracting 
party  to  enter  into  an  agreement  (Webster's  Diet.).  Chitty 
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(Contr.,  p.  27)  speaks  of  the  consideration  as  the  motive  or  in- 
ducement to  make  the  promise.  Parsons  (1  Contr.,  355)  says 
the  consideration  is  the  cause  of  the  contract.  This  reason,  or 
motive,  or  inducement,  or  cause,  must,  it  is  agreed  on  all  hands, 
be  free  from  illegality  in  the  case  of  a  contract.  I  think  it  is 
clear  that  if  any  distinct  cause,  or  motive,  or  inducement  can  be 
seen  to  lead  to  the  exercise  of  a  legislative  power,  though  it  is 
not  in  strict,  or  perhaps  in  any  terms  a  contract,  yet  such  cause, 
or  motive,  or  inducement  must  be  equally  free  from  illegality. 
In  the  case  of  these  resolutions,  the  motive,  or  cause,  or  induce- 
ment which  leads  to  the  appropriation,  is  the  belief,  on  the  part 
of  the  Common  Council,  that  the  sum  of  money  appropriated  is, 
or  may  be,  necessary  for  the  purposes  to  which  it  is  devoted,  and 
that  those  purposes  are  such  as  the  law  sanctions,  or  at  least  has 
not  forbidden.  Upon  the  view  or  consideration  of  this  fact,  or 
supposed  fact,  the  legislative  body  must  have  acted  in  passing 
these  resolutions.  If  the  inducement,  or  any  material  and  in- 
separable part  of  the  inducement,  which  led  to  the  passage  of 
the  resolutions,  was  merely  an  inducement  to  violate  the  law, 
why  should  not  that  fact  render  void  the  resolutions,  as  properly 
as  the  same  element  in  the  consideration  of  a  contract  renders 
that  void  ?  It  is  as  much  the  duty  of  the  municipal  councils  of 
a  city  to  conform  to  the  laws  of  the  State,  and  of  the  Legislature 
of  the  State  to  conform  to  the  fundamental  law,  in  the  exercise 
of  their  legislative  functions,  as  it  is  the  duty  of  individual  citi- 
zens in  their  dealings  to  do  the  same.  If  the  courts  of  law  can, 
as  is  well  settled,  examine  the  acts  of  the  citizen,  and  declare 
those  void  which  have  thus  arisen  from  such  an  impure  motive 
or  illegal  inducement,  why  can  they  not  do  the  same  as  to  the 
resolutions  in  question,  though  they  partake  more  of  the  charac- 
ter of  a  law  than  of  a  contract?  The  only  ground  of  principle 
on  which  a  contract  has  been  allowed  to  be  impeached  for  the 
illegality  of  its  consideration,  is  that  it  is  for  the  benefit  of  the 
public,  and  prevents  further  and  future  infractions  of  the  law, 
to  declare  every  such  agreement  void.  Does  not  the  same  rea- 
son exist  in  a  case  like  the  present  ? 

It  may,  at  first,  seem  that  this  view  of  the  point  under  con- 
sideration is  rather  specious  than  solid.  But,  if  the  history  of 
the  passage  of  these  resolutions  does  not  show  the  contrary,  it  is 
easy  to  suppose  a  case  that  will  do  so.  The  resolutions,  as  pro- 
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posed  and  passed  by  the  Board  of  Councilmen,  were  legal  and 
valid.  But,  as  appears  from  the  affidavits  on  the  part  of  the 
defendants,  they  were  twice  rejected  by  that  Board  on  as  many 
different  days,  and  finally  passed  only  when  put  for  the  third 
time  upon  their  passage.  When  sent  to  the  Board  of  Alder- 
men, the  resolutions  remained  for  some  time  unconcurred  in,  and 
were  finally  passed  only  after  the  sum  appropriated  had  been 
doubled,  and  an  illegal  object  of  expenditure  had  been  coupled 
with  the  legitimate  one  already  provided  for.  It  is  of  course 
impossible  for  any  one  to  assert  that  the  resolutions  could  not 
have  been  passed  without  this  addition  of  the  illegal  to  the  legal 
purpose.  It  did,  however,  pass  with  the  addition,  as  it  had 
failed  to  pass  without  it.  But  the  sum  which  one  branch  of  the 
city  councils  had  deemed  sufficient  for  the  legal  purpose,  is  now 
found  to  be  doubled.  It  is  doubled,  we  can  scarcely  doubt, 
with  a  view  to  the  illegal  purpose.  If  the  present  injunction 
shall  stand  as  to  the  latter,  and  be  vacated  as  to  the  other  part, 
then  the  whole  $10,000  may  be  applied  to  the  legal  purpose. 
But  who  can  say  that  either  branch  of  the  Common  Council  in- 
tended to  give  that  whole  sum  to  the  legal  object,  or  that  they 
would  finally  have  agreed  to  appropriate  even  the  sum  of  $5,000 
to  that  alone  ?  It  may  well  be  true  that  there  was  not  an  actual 
majority  of  the  members  of  either  Board  in  favor  of  the  legiti- 
mate part  of  the  proposed  expenditure,  and  that  some,  perhaps 
an  essential  portion  of  the  majority,  may  have  been  influenced 
in  their  votes  by  what  confessedly  exceeded  their  powers.  If 
such  a  method  of  legislation  is  sanctioned  in  this  case,  it  must, 
of  course,  be  in  all ;  and  whenever  an  appropriation  in  a  legal 
and  constitutional  form  is  about  to  be  defeated  in  a  legislative 
body,  if  a  sufficient  number  of  votes  can  be  gained  for  the  same 
by  adding  an  illegal  object  of  expenditure,  and  increasing  tlie 
sum  to  be  expended,  then  the  passage  of  the  law  may  be  se- 
cured by  such  an  amendment  as  that  made  to  the  resolution  in 
question.  The  statement  of  such  a  proposition  in  a  general  form 
is  a  complete  refutation  of  it.  It  at  once  becomes  obvious  that 
if  a  single  sum  of  money  be  appropriated  to  several  purposes,  all 
those  purposes  must  be  legal  and  valid,  otherwise  one  of  these 
results  must  follow :  either  the  money  of  the  public  may  be  ap- 
plied wholly  to  the  illegal  purpose,  or  extravagant  or  unnecessary 
sums  may  be  lavished  on  the  legal  objects  of  expenditure. 
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But  it  is  urged  that  the  resolution  is  by  its  own  terms  divisi- 
ble ;  that  the  amendment  allowing  the  sum  appropriated  to  be 
used  to  defray  the  expenses  of  the  suit  brought  by  the  mayor 
can  be  stricken  out  as  surplusage,  and  effect  be  given  to  that 
part  of  the  resolutions  confessedly  legal.  It  need  not  be  re- 
marked that  this  amendment,  which  is  thus  denominated  sur- 
plusage, might,  but  for  the  injunction  in  this  action,  have  trans- 
ferred the  whole  sum  appropriated  from  the  city  treasury  to 
defray  the  expenses  of  the  suits  brought  by  the  mayor.  But, 
even  taking  this  new  view  of  the  term  surplusage,  the  argu- 
ment does  not  meet  the  difficulty.  That  consists  in  the  fact 
that  there  is  no  division  of  the  moneys  to  be  used  for  the  one 
purpose  or  the  other.  If  any  part  is  to  be  applied  to  the  legal 
purpose,  some  line  must  be  drawn,  some  discretion  must  be 
exercised,  some  judgment  must  be  formed  upon  the  number  of 
counsel  to  be  employed,  the  labor  to  be  required  of  them,  the 
value  of  their  services  when  rendered.  Upon  that  point  the 
Common  Council  might  well  judge,  and,  as  already  said,  if 
they  had  declared  that  they  thus  set  apart  any  specific  portion 
of  the  whole  sum  appropriated,  their  action  would  have  been 
incapable  of  review  in  this  court.  But  the  discretion  confided 
to  them  on  the  subject  cannot  be  exercised  by  the  court.  The 
judgment  or  determination  of  any  other  body  or  tribunal  on  this 
point  would  be  as  invalid  as  the  act  of  the  Common  Council  in 
the  passage  of  the  amendment  in  reference  to  the  suits  brought 
by  the  mayor.  But  it  is  also  urged  that  there  is  in  fact  but  one 
object  or  purpose  to  which  the  appropriation  is  to  be  applied, 
viz.,  to  ascertain  the  constitutionality  of  the  laws.  That  may  be 
the  ultimate  design  which  those  who  framed  and  passed  the 
resolutions  had  in  view.  But  they  proposed  to  accomplish  that 
design  in  two  distinct  methods — one  by  taking  the  advice  of 
other  counsel,  in  addition  to  that  of  their  own  counsel,  who  is 
the  head  of  the  law  department;  the  other,  by  assuming  to 
defray  the  expenses  of  certain  suits.  Each  of  these  methods 
involved  distinct  and  separate  expenses — they  clearly  formed 
distinct  objects  or  classes  of  expenditure.  They  are  blended 
together  in  a  single  enactment.  In  the  words  of  the  text-books, 
"  the  two  are  so  mingled  and  bound  together  that  they  cannot 
be  separated." 

The  motion  to  modify  the  injunction  must  be  denied. 
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Supreme  Court,  First  District ;  /Special  Term,  June,  18  57. 

PARTITION  SUIT. — APPOINTMENT  OF  GUARDIAN. — PROCEEDINGS. — 
DOWER  RIGHT. 

Except  in  the  first  judicial  district,  an  order  for  the  appointment  of  a  guardian 
ad  litem  of  an  infant  defendant  in  a  partition  suit,  can  only  be  made  by  the 
court. 

But  in  the  first  district  such  order  may  be  made  by  a  judge  at  chambers ;  and  it 
operates  as  an  order  of  the  court. 

What  is  necessary  to  constitute  a  valid  appointment  of  a  guardian  ad  litem  for  an 
infant  married  woman,  defendant  in  a  partition  suit. 

Where  a  sale  is  made  in  partition,  within  three  years  from  the  death  of  a 
former  owner  of  the  lands,  the  purchaser  should  be  allowed,  if  he  elects,  to 
have  a  reference  to  ascertain  whether  there  are  any  unpaid  debts  of  the 
ancestor,  for  payment  of  which  the  land  might  be  sold  under  order  of  the  sur- 
rogate, and  whether  any  will  was  left  by  him ;  and  if  either  matter  be  found  in 
the  affirmative,  the  purchaser  must  be  discharged  from  his  purchase. 

What  order  should  be  made  for  protection  of  a  purchaser  in  partition  against  a 
contingent  dower-right. 

Motion  to  compel  a  purchaser  under  a  sale  in  partition  to  take 
title. 

The  objections  urged  to  the  title  tendered  were  based  on 
alleged  irregularities  in  the  proceedings  taken  in  the  partition 
suit.  The  supposed  defects  are  sufficiently  stated  in  the  opinion. 

MITCHELL,  J. — The  purchaser  objects  to  take  the  title  for 
various  reasons. 

The  bond  of  the  guardian  ad  litem  (this  being  a  partition 
suit)  was  duly  executed,  but  the  order  appointing  the  guardian 
is  entitled  as  if  made  by  the  judge  personally  and  at  chambers. 
It  was  made  in  this  district,  where  the  judge  at  the  same  time 
and  place  holds  chambers  and  special  term.  The  order  there- 
fore can  be  amended  at  once,  so  as  to  read  as  the  order  of  the 
court,  and  to  be  entitled  at  special  term.  The  Revised  Statutes 
require  that  the  guardian  in  partition  be  appointed  by  the  court 
(2  Rev.  Stats.,  317,  §  2).  The  Code  applies  this  provision  of  the 
Revised  Statutes  as  to  partition,  to  actions  for  partition  under  the 
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Code,  so  far  as  the  same  can  be  applied  to  the  substance.  This 
may  require  that  the  court  should  appoint  the  guardian  in  these 
actions  in  other  districts  of  the  State.  But  there  is  a  special  pro- 
vision for  this  district,  that  motions  may  be  made  here  to  a  judge 
or  justice  out  of  court,  except  for  a  new  trial  on  the  merits.  This 
applies  to  all  motions  except  the  one  excepted ;  and  as  an  appli- 
cation for  an  order  is  a  motion  (Code,  §  401),  the  order  for  the 
appointment  of  a  guardian  in  partition  may  be  made  in  this 
district  by  a  judge  at  chambers,  and  it  operates  as  an  order  of 
the  court. 

The  infant  lived  in  California,  and  was  a  married  woman ; 
there  was  no  service  of  the  summons  upon  her,  and  no  adver- 
tisement even  commenced  against  her  as  a  non-resident.  With- 
out such  service  or  advertisement,  the  court  could  have  no 
jurisdiction  to  appoint  a  guardian  for  her  against  her  will. 
But  an  infant,  when  a  suit  is  pending  in  which  she  is  interested, 
may  come  in  voluntarily  to  protect  her  own  rights  in  the  suit. 
This  she  did.  Her  husband  did  not  join  with  her,  and  it  was 
not  necessary  that  he  should. 

The  petition  by  the  infant  was  not  verified  before  a  proper 
officer.  It  was  enough  that  there  was  record  evidence  of  the 
nature  of  the  action,  and  that  thl  guardian  was  thereupon  duly 
appointed. 

The  proofs  did  not  show  that  the  guardian  had  no  interest 
adverse  to  the  infant ;  that  now  appears  by  affidavit.  It  is  only 
a  rule  of  court  (not  a  statute)  which  requires  such  proof,  and  it 
is  not  essential  to  jurisdiction. 

These  remarks  cover  the  formal  objections. 

It  is  next  alleged  that  three  years  have  not  elapsed  since  the 
letters  of  administration  were  granted  on  the  estate  of  the  an- 
cestor who  owned  the  lands;  that  an  order  may  be  obtained 
within  that  period  from  the  surrogate  to  sell  the  fends  for  pay- 
ment of  debts ;  and  that  it  may  also  turn  out  that  there  is  a  will 
not  yet  discovered.  These  are  questions  of  fact  which  must  be 
established  beyond  any  reasonable  doubt  against  the  purchaser, 
or  he  is  not  bound  to  take  the  title;  but  when  they  are  so 
established,  he  must  take  it,  although  there  may  be  a  possibility 
that  the  result  may  prove  to  be  different  from  what  may  now 
be  established.  The  purchaser  may,  therefore,  if  he  wishes, 
have  a  reference  to  ascertain  whether  there  are  any  unpaid 
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debts  or  liabilities  of  the  testator,  and  whether  there  is  any  will 
left  by  him  ;  and  if  either  matter  be  found  as  he  alleges,  he  may 
be  discharged  with  his  costs ;  but  if  the  contrary  be  found,  he 
must  complete  the  purchase  and  pay  the  costs  of  the  reference. 
He  should  bear  those  costs,  as  the  affidavits  now  presented 
make  it  very  probable  that  the  finding  must  be  against  hirn. 
Tins  course  has  been  directed  before,  on  examination,  and  it  is 
unnecessary  now  to  refer  to  any  authorities  except  a  case  here- 
tofore decided  by  me,  and  to  Spring  v.  Sandford  (7  Paige,  552). 

As  the  proceedings  of  the  plaintiffs  were  not  strictly  formal, 
no  costs  are  allowed  on  this  motion. 

The  infant  has  only  a  contingent  dower  right  in  an  undivided 
share.  The  principal  of  that  one-third  may,  if  the  purchaser  so 
elect,  be  retained  in  the  Trust  Company,  to  accumulate  there 
until  she  shall  be  twenty-one  years  of  age,  and  not  to  be  paid 
out  after  she  shall  come  of  age  (except  the  interest  to  her 
husband  or  his  heirs),  until  she  shall  release  her  claim  to  it  or 
depart  this  life,  and  at  no  time  to  be  paid  out  without  notice  to 
the  purchaser  or  his  assigns,  owners  of  this  land. 


BENNETT  a.  LE  KOY. 

New  York  Superior  Court ;  Special  Term,  June,  1857. 
INJUNCTION. — Sun  IN  CO-OKDINATE  COURT. 

So  court  in  this  State  can  rightfully  enjoin  a  party  from  proceeding  in  a  suit  in 
another  court  of  the  State,  having  equal  power  to  grant  the  relief  sought  by 
the  complaint  on  which  such  injunction  is  asked. 

If,  in  such  a  case,  a  party  who  has  brought  an  action  in  one  court  be  enjoined 
from  proceeding  further  therein  by  an  injunction  issued  from  another  court  of 
co-ordinate  powers,  and  if  he  proceed,  notwithstanding  such  injunction,  his 
proceedings  will  not  be  set  aside,  for  that  cause,  as  irregular. 

But,  in  furtherance  of  justice,  the  party  prejudiced  by  them  will  be  relieved  on 
such  terms  as  may  be  just ;  but  only  upon  consenting  to  a  dissolution  of  the 
injunction,  so  far  as  it  may  interfere  with  the  further  prosecution  of  such  action. 

Motion  to  vacate  a  judgment  for  irregularity,  or  to  open  it 
and  alluw  defendant  to  come  in  and  answer  upon  terms. 
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This  action  was  commenced  about  February  2,  1857,  upon  a 
contract  of  defendant  to  pay  to  the  plaintiff  a  certain  annual 
sum  for  life,  in  quarterly  payments ;  and  was  brought  to  re- 
cover three  quarterly  instalments.  A  judgment  having  been 
entered  for  want  of  an  answer,  it  was  vacated,  on  defendant's 
motion,  on  the  21st  of  March,  and  liberty  was  given  to  defend- 
ant to  put  in  an  answer  on  terms. 

On  the  24th  of  April,  the  defendant  commenced  an  action  as 
plaintiff  in  the  Supreme  Court  for  the  first  judicial  district. 
His  complaint  therein  alleged  facts  which  formed,  as  he  in- 
sisted, a  bar  to  the  present  action,  and  entitled  him  to  a  judg- 
ment that  the  contract,  on  which  this  action  was  brought,  be  de- 
clared to  be  void,  and  be  decreed  to  be  surrendered  up  to  him. 

The  complaint  in  the  action  in  the  Supreme  Court  also  alleged 
facts  which,  as  Le  Roy  insisted,  entitled  him  to  a  further  judg- 
ment that  the  plaintiff  in  this  action;  Bennett,  be  decreed  to 
reconvey  to  Le  Roy  a  house  and  lot  in  Twelfth -street,  which 
Le  Roy  had  previously  conveyed  to  Bennett. 

Upon  the  complaint  in  the  Supreme  Court,  and  on  other  papers, 
Le  Roy  obtained  an  injunction  from  a  justice  of  the  Supreme 
Court,  enjoining  the  plaintiff  in  this  action  from  further  prose- 
cuting the  same  until  the  further  order  of  the  Supreme  Court. 
That  injunction  was  served  on  the  plaintiff  in  this  action  on  the 
25th  of  April,  and  on  or  about  the  same  day  was  exhibited  to 
the  plaintiff's  attorney. 

On  the  18th  of  June,  instant,  a  judgment  was  again  entered 
in  this  action  for  the  plaintiff  for  the  amount  claimed,  no  an- 
swer having  been  interposed  to  the  complaint.  The  injunction 
granted  in  the  action  in  the  Supreme  Court  has  not  been  modi- 
fied or  vacated. 

The  defendant,  Le  Roy,  now  moved  in  the  alternative  that 
the  judgment  might  be  vacated,  because  it  was  entered  while 
the  injunction  was  in  force,  and  after  it  had  been  served;  or 
that,  if  the  motion  on  this  ground  were  denied,  then  that  the 
defendant  might  be  allowed  to  put  in  an  answer  upon  such 
terms  as  the  court  might  deem  it  just  to  impose  as  a  condition 
to  such  relief. 

J.  La/rocque,  for  the  motion. 
Edward  P.  Cowles,  opposed. 
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Bos  WORTH,  J. — It  is  not  contended  that  the  injunction  obtained 
by  Le  Roy  out  of  the  Supreme  Court  makes  the  judgment  which 
has  been  entered  in  this  court  irregular. 

Prior  to  the  existing  system  of  practice,  when  equity  and  legal 
jurisdiction  was  conferred  on  distinct  tribunals,  it  was  settled 
that  an  injunction  from  the  Court  of  Chancery,  enjoining  a 
plaintiff  in  an  action  in  the  Supreme  Court  from  proceeding 
further  therein,  did  not  have  the  effect  to  make  any  proceedings 
which  such  plaintiff  might  take  in  the  action  at  law,  in  disre- 
gard of  such  injunction,  irregular ;  the  Supreme  Court  would 
not  set  them  aside  on  that  ground,  although  it  would  relieve 
against  them  in  furtherance  of  justice. 

The  injunction,  in  such  a  case,  is  directed  to  the  suitor  and 
his  attorneys  and  agents,  and  not  to  the  court  of  law.  The 
plaintiff  at  law  might  proceed,  at  the  peril  of  being  compelled 
by  the  Court  of  Chancery  to  justify  his  acts,  or  pay  the  penalty 
of  proceeding  contrary  to  the  injunction. 

Under  that  system,  when  equity  was  administered  by  the 
Court  of  Chancery  alone,  it  often  happened  that  a  defendant  in 
an  action  at  law,  could  prove  facts  which  at  law  would  be  no  de- 
fence, but  which  in  a  court  of  equity  would  either  preclude  the 
plaintiff  at  law  from  recovering  any  thing,  or  would  entitle  the 
defendant  therein  to  relief,  which  a  court  of  law  could  not  grant. 

Hence,  under  that  system,  it  might  be  eminently  proper  for  a 
court  of  law,  in  some  cases,  to  decline  trying  an  action  which 
the  plaintiff  had  been  enjoined  by  the  Court  of  Chancery  from 
further  prosecuting,  without  the  permission  of  that  court. 

But  such  cases,  instead  of  falling  within,  or  constituting  a  gen- 
eral rule,  were  regarded  by  the  Supreme  Court  as  exceptions. 
The  general  rule  was,  that  the  Supreme  Court  would  not  notice 
an  injunction  as  a  matter  which  should  influence  its  own  practice 
in  the  cause  to  which  it  related  (Burt  a.  Mapes,  1  Hill,  648). 

Under  the  existing  constitution  and  judiciary  system,  courts 
of  record  are  competent  to  grant  to  a  plaintiff  or  defendant  any 
relief,  either  legal  or  equitable,  to  which  the  facts  proved  and 
embraced  within  the  issues  made  by  the  pleadings  entitle  him. 

There  is,  therefore,  no  occasion  now  for  one  court,  even  if  it 
had  the  power,  to  enjoin  proceedings  in  another  court  of  co-ordi- 
nate jurisdiction,  and  compel  one  who  has  brought  an  action  in 
the  latter  to  litigate  it  before  a  different  tribunal. 
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Whether  an  action  be  brought  in  the  Supreme  Court,  or  in 
the  Common  Pleas  of  this  city,  or  in  this  court,  each  court  has 
as  ample  power  as  either  of  the  others  to  try  any  issues  of  fact 
•which  may  be  set  up  as  a  defence,  or  as  a  basis  of  affirmative 
relief. 

When  an  action  has  been  brought  in  either,  it  is  not  obvious 
on  what  considerations  of  public  policy  or  of  justice  to  individ- 
uals, the  defendant  should  be  permitted,  instead  of  litigating 
and  settling  the  controversy  in  the  court  in  which  the  action 
may  have  been  brought,  to  commence  an  action  in  one  of  the 
other  courts  in  respect  to  the  same  matters,  and  stay  proceedings 
in  the  first  action  until  the  second  shall  have  been  determined. 

Such  a  course  would,  in  many  instances,  delay  final  judgment. 
The  issue  in  the  second  action  would  be  later  in  date  than  one 
joined  in  the  first  at  the  time  an  answer  would  be  due.  If  the 
second  action  was  brought  in  a  court  having  more  undecided 
causes  pending  in  it,  a  trial  could  not  be  anticipated  as  speedily 
as  in  a  court  less  crowded  with  business. 

If  it  shall  be  held  that  it  is  purely  discretionary  with  the 
court  whether  it  will  order  issues  to  be  tried  by  a  jury  in  actions 
which,  by  section  254  of  the  Code,  are  triable  by  the  court,  then 
such  a  practice,  if  sanctioned,  would  enable  a  defendant,  by 
making  matters  properly  pleadable  as  an  equitable  defence  or 
counter-claim  the  subject  of  an  action  in  his  own  favor  as  plain- 
tiff, to  deprive  the  plaintiff  in  the  action  first  commenced  of  the 
right  to  a  trial  by  jury. 

This  court  held,  in  Grant  a.  Quick  (5  Sandf.,  612),  and  de- 
cided March  6,  1852,  that  "  no  court  in  this  State  can  rightfully 
enjoin  a  defendant  from  proceeding  in  a  suit  in  another  court 
of  the  State,  having  equal  power  to  grant  the  relief  sought  by 
the  complaint." 

In  that  case,  Grant  brought  an  action  in  this  court,  and  ob- 
tained an  injunction  restraining  Quick  from  attempting  to  en- 
force certain  agreements  mentioned  in  the  complaint.  On 
motion,  and  on  its  being  shown  to  this  court  that  at  the  time 
the  injunction  was  granted,  a  suit,  which  had  been  commenced 
by  Quick  against  Grant,  was  pending  in  the  Common  Pleas  on 
one  of  those  agreements,  this  court  dissolved  the  injunction. 
Mr.  Justice  Duer  said :  "  It  is  in  the  Common  Pleas  that  the 
controversy  was  commenced,  and  it  is  there  that  it  ought  to  be 
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terminated.  The  prior  jurisdiction  which  that  court  has  ac- 
quired over  it,  I  have  no  right  and  will  not  attempt  to  disturb." 

The  opinion  concludes  with  this  statement : — 

"At  a  joint  meeting  of  the  judges  of  the  Supreme  Court,  of 
the  Common  Pleas,  and  of  this  court,  which  was  had  shortly 
after  the  above  decision,  it  was  communicated  by  Duer,  J.,  and 
unanimously  approved." 

So  far  as  it  respects  cases  which  have  come  to  my  knowledge, 
this  court  has  uniformly  acted  on  that  rule. 

It  was  suggested,  on  the  argument  of  this  motion,  that  Le  Roy 
commenced  the  action  in  the  Supreme  Court,  on  the  strength  of 
some  rumored  impressions  that  this  court  has  no  jurisdiction  of 
an  equity  suit,  and  that  the  provisions  of  the  Code  which  confer 
it  are  unconstitutional, 

Whether  such  considerations  had  any  weight  with  the  learned 
justice  who  granted  the  injunction,  the  papers  do  not  disclose. 

It  is  known  that  three  judges  of  this  court  for  a  long  period, 
under  the  peremptory  requirements  of  statutory  law,  devoted 
their  attention  exclusively  to  the  trial  and  decision  of  equity 
suits,  commenced  in  the  late  Court  of  Chancery.  Since  the 
Code  took  effect,  suits  of  that  character,  and  of  great  magnitude, 
have  crowded  its  calendars.  Many  have  been  tried,  and  the 
decisions  of  this  court  in  some  of  them  have  been  reviewed  by 
the  Court  of  Appeals. 

I  have  not  noticed  the  suggestion  of  a  doubt,  by  any  member 
of  that  court,  of  the  jurisdiction  of  this  court  in  such  cases. 

In  the  case  of  the  Attorney-General,  &c.,  a.  the  Mayor  of 
New  York  (2  Duer,  137),  the  point  was  taken  that  "  this  court 
has  no  jurisdiction  of  an  action  against  the  Corporation  of  New 
York,  upon  the  cause  of  action  stated  in  the  complaint."  That 
was  an  equity  suit. 

The  same  point  was  made  in  this  court,  and  in  the  Court  of 
Appeals,  on  the  proceedings  against  the  defendants  for  disobey- 
ing the  injunction.  When  those  proceedings  were  before  the 
Court  of  Appeals  on  an  appeal  from  an  order  of  this  court,  the 
former,  in  the  opinion  given  in  support  of  its  order  of  affirmance, 
held  this  language :  The  jurisdiction  of  the  Superior  Court  "  is 
as  wide  as  the  definition  of  an  action  under  the  Code,  and  that 
is  defined  to  be  '  an  ordinary  proceeding  in  a  court  of  justice  by 
which  a  party  prosecutes  another  party  for  the  enforcement  or 
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protection  of  a  right,  the  redress  or  prevention  of  a  wrong.'  "* 
(/£.,  160.)  I  deem  it  more  reasonable  to  conclude  that  the  in- 
junction was  granted  for  the  reason  that  Le  Roy's  complaint 
stated  one  cause  of  action,  which  would  be  no  defence  to  the 
one  in  this  court,  and  a  cause  of  action  which  it  is  by  no  means 
clear  could  be  litigated  in  this  action,  viz.,  the  claim  to  have 
the  house  and  lot  in  Twelfth-street  reconveyed  to  him. 

And  the  learned  justice  may  have  thought  that,  substantially, 
the  same  evidence  in  most  of  its  details  by  which  that  cause  of 
action  was  to  be  sustained,  if  at  all,  would  be  relied  on  as  a  de- 
fence to  this  action,  and  to  establish  the  facts  on  which  a  can- 
cellation and  surrender  of  the  contract  is  sought,  on  which  this 
action  is  brought,  and  that,  by  trying  both  matters  in  one  action, 
the  labor  and  preparation  of  one  trial  might  be  avoided. 

Yet  it  is  evident  that  the  principles  and  considerations  on  which 
a  reconveyance  of  the  house  in  Twelfth-street  will  be  urged  or 
opposed,  may  be  quite  distinct  from  those  on  which  the  cancel- 
lation of  the  contract  in  question  may  be  claimed,  or  resisted. 

It  is  not  obvious  why  the  trial  of  this  action  should  be  delayed 
by  the  trial  of  a  cause  of  action  not  necessarily  connected  with 
it,  nor  why  any  judgment  that  may  be  rendered  in  respect  to  it 
should  be  subjected  to  the  hazard  of  a  reversal  by  reason  of 
errors  which,  notwithstanding  the  greatest  care,  may  possibly  be 
committed  in  disposing  of  the  other,  no  matter  by  what  court  it 
may  be  tried. 

The  Code  is  quite  explicit  that  Le  Roy  can  set  up  in  his  an- 
swer, in  this  action,  not  only  as  many  defences  as  he  has,  but 
also  that  he  may  set  up  as  many  counter-claims  as  he  may  have 
(Code,  §  151),  whether  they  be  such  as  have  heretofore  been 
denominated  legal  or  equitable,  or  both. 

As  a  counter-claim,  he  may  set  up  any  cause  of  action  which 
he  has  against  the  plaintiff,  "  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action" 
(Code,  §  150,  subd.  I). 

And  this  court  may  grant  to  him  "  any  affirmative  relief  to 
which  he  may  be  entitled,"  on  the  facts  so  alleged,  if  they  shall 
be  established  by  evidence  (Code,  §  274). 

*  The  People  on  rel.  Davis  a.  Sturtevant  (5  Seld.,  263). 
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As  the  plaintiff  in  this  action  has  obtained  a  regular  judg- 
ment, it  can  only  be  set  aside  on  terms. 

It  may  be  set  aside  and  the  defendant  allowed  to  answer  in 
twenty  days,  on  payment  by  him  within  that  time  of  the  costs  of 
entering  the  judgment,  and  of  subsequent  proceedings  thereon, 
including  the  sheriff's  fee  on  the  execution  issued  on  such  judg- 
ment, and  ten  dollars  costs  of  opposing  this  motion,  and  on  serv- 
ing with  the  answer  a  stipulation  that  an  order  be  entered,  in 
the  action  in  the  Supreme  Court,  so  far  modifying  the  injunction 
issued  thereon  as  to  leave  the  plaintiff  in  this  action  at  liberty 
to  proceed  therein.  The  issue  to  be  of  the  date  at  which  an 
answer  was  originally  due.  If  the  defendant  does  not  avail 
himself  of  these  conditions,  by  complying  therewith,  this  motion 
is  denied  with  ten  dollars  costs. 


DAYIS  a.  HUDSON. 

New  York  Common  Pleas  ;  General  Term,  July,  1857. 
SUMMARY  PROCEEDINGS. — APPEAL  FROM  DECISION  OF  JUSTICE. 

Previous  to  1857  the  New  York  Common  Pleas  had  no  power  to  entertain  an  ap- 
peal from  the  decision  of  any  magistrate  or  justice  rendered  in  summary  pro- 
ceedings to  recover  possession  of  land. 

Section  352  of  the  Code  as  amended  in  1857,  authorizes  an  appeal  to  the  New 
York  Common  Pleas  from  the  judgment  of  a  justice  of  a  district  court  of  the 
city  of  New  York,  rendered  out  of  court,  in  those  special  proceedings  which  he 
is  authorized  to  conduct,  and  in  which  a  judgment  is  necessarily  to  be  rendered 
by  him  acting  as  a  justice  only,  and  not  as  a  court. 

An  appeal  may  now  be  taken  from  a  justice's  judgment,  in  summary  proceedings, 
to  the  Common  Pleas. 

Appeal  from  a  judgment  rendered  by  a  justice  of  a  district 
court  of  the  city  of  New  York,  in  a  case  of  summary  pro- 
ceedings. 

In  this  case  the  plaintiff  commenced  summary  proceedings 
before  a  justice  of  the  district  court  of  the  city  of  New  York  for 
the  first  district  of  this  city,  to  obtain  possession  of  a  house  and 
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lot  on  Broadway.  The  justice  gave  judgment  for  the  defendant. 
The  plaintiff  appealed  to  the  Common  Pleas  from  such  judg- 
ment: on  the  hearing  of  the  appeal,  the  respondent  objected  to 
the  jurisdiction  of  the  court. 

A.  P.  Mann,  for  the  appellant. 
Theodore  Romeyn,  for  the  respondent. 

INGRAHAM,  F.  J. — This  proceeding  was  taken  under  the  stat- 
ute relative  to  summary  proceedings,  for  the  recovery  of  the  pos- 
session of  land  in  the  city  of  New  York.  It  was  commenced 
before  the  justice  of  the  District  Court  for  the  First  District. 
The  judgment  below  was  for  the  defendant,  and  an  appeal  is 
taken  to  this  court. 

A  preliminary  objection  has  been  taken  to  the  jurisdiction  of 
this  court  over  any  such  appeals. 

There  is  no  doubt  that  prior  to  the  act  of  1854,  declaring  and 
enlarging  the  jurisdiction  of  the  Common  Pleas,  no  appeal  could 
be  entertained  by  this  court.  The  only  remedy  for  the  correc- 
tion of  errors  in  these  proceedings  was  by  a  certiorari  to  the 
Supreme  Court.  By  that  act  the  Common  Pleas  was  vested 
with  all  the  power  of  the  county  courts  in  their  respective  coun- 
ties. (Laws  </1854,  ch.  198.) 

The  county  court  had  power  to  entertain  an  appeal  from  a  de- 
cision of  a  justice  of  the  peace,  in  proceedings  under  the  chapter 
relative  to  summary  proceedings.  It  gave  no  appeal  from  any 
decision  made  by  any  other  officer.  (Laws  0/"1849,  ch.  193.) 

In  the  county  of  New  York,  the  authority  to  act  in  these  pro- 
ceedings is  not  vested  in  any  justices  of  the  peace,  but  in  a 
judge  of  the  district  court,  and  the  other  officers  specially  enu- 
merated. Unless  the  judges  of  these  courts  are  justices  of  the 
peace  within  the  meaning  of  that  term  as  used  in  the  statute,  no 
power  to  review  their  proceedings  is  by  that  statute  of  1854 
given  to  the  Common  Pleas.  The  justices  of  the  peace  are  offi- 
cers described  in  the  Constitution  and  the  statutes  by  that  name, 
and  provision  is  made  for  their  election  in  all  the  counties  of  the 
State  except  in  New  York.  In  this  county  no  such  officer  is 
elected,  but  the  powers  and  duties  of  the  office  are  vested  in 
other  officers  under  other  names,  and  having  larger  powers.  It 
does  not  follow  that  this  court  can  entertain  an  appeal  from 
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these  officers  because  they  possess  the  powers  of  a  justice  of  the 
peace.  The  recorder  and  judges  of  the  Supreme  Court  are 
authorized  to  conduct  these  proceedings,  and  they  possess  all  the 
powers  of  a  justice  of  the  peace,  and  yet  no  one  will  pretend 
that  an  appeal  could  be  taken  from  their  decision  to  the  Com- 
mon Pleas.  I  can  see  no  distinction  between  a  decision  made 
by  one  of  those  officers  and  one  made  by  a  justice  of  the  district 
court.  They  are  all  different  offices  from  that  of  a  justice  of  the 
peace,  and  we  have  no  more  authority  to  entertain  an  appeal 
from  the  decision  of  one  than  of  the  other.  The  county  court 
never  had  jurisdiction  of  an  appeal  from  either,  and  an  authority 
cannot  be  extended  to  any  officer  not  embraced  within  the  pro- 
visions of  the  statute  authorizing  such  appeals  to  the  county 
courts.  My  conclusion  therefore  is,  that  previous  to  1857  this 
court  had  no  power  to  entertain  appeals  from  the  decision  of 
any  magistrate  or  justice  in  summary  proceedings. 

The  only  statute  which  has  any  bearing  on  this  subject,  not 
already  referred  to,  is  the  act  passed  in  1857,  amending  certain 
sections  of  the  Code  of  Procedure. 

By  this  statute,  the  previous  section  of  the  Code  which  grant- 
ed to  this  court  appeals  from  the  decision  of  the  justices'  court 
of  the  city  of  New  York  (Code,  §  352)  was  amended  so  as  to 
give  to  this  court  an  appeal  from  a  judgment  rendered  by  a  jus- 
tice of  the  justices'  court  of  that  city  (New  York) — the  words 
"a  justice  of"  being  inserted  by  way  of  amendment.  By  the 
statute  passed  previously  at  the  same  session  (Laws  o/*1857,  ch. 
344),  appeals  from  judgments  of  the  district  courts  had  been 
transferred  from  this  court  to  the  Superior  Court,  and  it  is  diffi- 
cult to  apply  any  other  intent  to  the  amendment  of  section  352 
of  the  Code  above  referred  to,  than  that  the  Legislature  intended 
to  relieve  any  doubt  that  might  arise  from  re-enacting  that  sec- 
tion containing  an  appeal  from  the  judgment  of  the  justices' 
court,  by  limiting  such  appeals  only  to  the  decision  of  the 
justice. 

These  courts,  by  the  act  of  1848  (Laws  of  1848,  249),  were 
designated  as  justices'  courts  of  the  city  of  New  York.  During 
the  same  session  the  name  or  style  of  the  courts  was  changed  to 
assistant  justices'  courts  of  the  city  of  New  York.  (Laws  of 
1 848,  404.)  The  Code  of  the  same  year  refers  to  these  courts  by 
the  same  style. 
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In  1849  the  Code  was  amended,  and  the  style  of  the  courts 
was  again  changed  to  that  of  justices'  courts  in  the  city  of  New 
York.  Section  352  of  the  Code  provided  for  appeals  to  this 
court  from  judgments  rendered  by  a  justice's  court  in  the  city 
of  New  York ;  and  that  section  so  remained  until  the  amend- 
ment in  1857,  hereafter  referred  to. 

In  1852  the  style  of  the  court  was  again  changed  to  that  of 
district  courts  in  the  city  of  New  York,  and  it  so  remains  at  this 
time.  (Laws  of  1 852,  471 .) 

In  1857,  section  352  of  the  Code  was  amended  by  inserting 
before  the  words  "justices'  courts  in  the  city  of  New  York,"  the 
words  "  a  justice  of,"  so  as  to  give  to  the  Common  Pleas  the  ap- 
peal from  a  judgment  rendered  by  a  justice  of  the  justices'  court 
in  the  city  of  New  York,  acting  as  a  justice  only,  and  not  as  a 
court  In  making  this  amendment,  the  Legislature  have  over- 
looked the  change  in  the  title  of  the  court,  leaving  in  the 
amended  section  the  style  of  the  court  as  it  existed  in  1849,  in- 
stead of  inserting  the  proper  style  of  the  court,  viz.,  "  the  district 
courts  of  the  city  of  New  York." 

This  amendment  is  so  made  as  to  confine  the  appeal  to  the 
Common  Pleas  from  a  judgment  of  the  justice,  instead  of  a 
judgment  of  the  court,  as  it  formerly  existed. 

Such  an  alteration  was  not  necessary  or  appropriate,  if  it  was 
intended  to  allow  this  court  to  entertain  appeals  from  the  judg- 
ment of  the  court.  Some  other  object  must  have  been  intended 
when  the  Legislature  changed  the  law  as  it  then  existed. 

The  reason  for  such  change  may  be  more  apparent,  when  it  is 
stated  that  the  Legislature  had  a  few  days  previously  transferred 
the  appeals  from  the  judgment  of  the  district  courts,  as  reorgan- 
ized by  the  new  act  of  1857,  to  the  Superior  Court. 

Section  77  of  that  act,  relative  to  the  district  courts  (Pub.  Acts 
0/"1857,  230),  confers  upon  the  justices  of  those  courts  authority 
to  perform  the  duties  which  are  intrusted  to  magistrates  out  of 
court  as  enumerated  in  certain  articles  of  the  Revised  Statutes, 
which  are  special  proceedings  before  a  magistrate,  and  not  be- 
fore a  court.  In  these  cases  a  decision  and  judgment  by  the  jus- 
tice must  be  rendered,  and  to  such  cases  the  section  as  amended 
may  be  properly  applicable.  By  section  78  of  that  act,  it  is 
stated  that  the  powers  conferred  by  section  77  are  on  the  justice 
only.  No  appeal,  therefore,  would  lie  to  the  Superior  Court 
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from  his  decision  in  these  proceedings,  because  the  right  of  ap- 
peal to  that  court  is  confined  to  judgments  rendered  in  the 
courts,  and  not  by  the  justice. 

It  may  be  a  matter  of  some  hesitation  on  our  part  to  assume 
any  jurisdiction  in  these  appeals,  in  consequence  of  the  change 
in  the  style  of  these  courts  prior  to  the  passage  of  that  amend- 
ment. But  the  better  view  of  the  whole  matter  is  to  adopt  what 
was  the  evident  intent  of  the  Legislature,  to  confer  on  this 
court  the  right  to  hear  an  appeal  from  any  judgment  of  such 
justices  in  the  special  proceedings  under  section  77  of  the  Dis- 
trict Court  Act,  than  to  treat  the  section,  so  far  as  it  relates  to 
these  courts,  as  a  nullity,  in  consequence  of  the  change  in  the 
name  of  the  courts. 

Such  a  construction  would  give  vitality  to  both  acts,  and  leave 
the  statutes  in  force  which  give  the  appeals  from  the  judgments 
of  the  courts  to  the  Superior  Court,  and  appeals  from  the  judg- 
ments of  the  justices  in  special  proceedings  to  the  Common 
Pleas,  and  without  any  conflict  between  the  several  statutes. 

By  adopting  this  construction  of  these  statutes,  the  practice  in 
this  county  in  regard  to  summary  proceedings  for  the  recovery 
of  land,  is  made  similar  to  that  of  other  counties  in  this  State,  in 
all  of  which  the  appeal  from  the  decision  of  the  justice  thereon 
may  be  taken  -to  the  county  court,  and  it  relieves  us  from  the 
necessity  of  saying  that  an  act  of  the  Legislature  is  a  nullity  for 
an  error,  while  the  intention  of  the  Legislature  is  apparent  in  all 
other  respects. 

Our  conclusion  therefore  is,  that  the  amendment  of  section  352 
of  the  Code  authorizes  an  appeal  to  this  court  from  the  judg- 
ment rendered  by  a  justice  out  of  court  in  those  special  proceed- 
ings which  he  is  authorized  to  conduct,  and  in  which  a  judg- 
ment is  necessarily  to  be  rendered  by  him,  acting  as  a  justice 
only,  and  not  as  a  court. 

VOL.  V.— 5 
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STERNHAUS  a.  SCHMIDT. 
New  York  Common  Pleas ;  Special  Term,  May,  1857. 

APPEAL  IN  MARINE  COURT. — SECURITY. — STAY  OF  PROCEEDINGS. — 

JUSTIFICATION. 

In  order  to  cause  an  appeal  from  a  judgment  of  a  single  justice  of  the  New  York 
Marine  Court  to  the  general  term,  to  operate  as  a  stay  of  proceedings,  the 
appellant  must  file  an  undertaking  for  the  amount  of  the  judgment,  together 
with  the  further  sum  of  $250,  to  indemnify  the  respondent  for  costs  and  dam- 
ages;— and  the  justification  of  the  sureties  on  such  undertaking  must  be  in 
double  such  aggregate  amount. 

Where  the  sureties  justify  in  an  amount  less  than  the  above  aggregate,  the  pro- 
ceedings of  the  successful  party  are  not  stayed. 

An  appellant  who  has  given  an  undertaking  upon  appeal  intended  to  stay  pro- 
ceedings, but  insufficient  to  have  that  effect,  may,  under  section  327  of  the 
Code,  be  allowed  time  to  file  a  further  undertaking. 

Motion  to  set  aside  an  execution. 

This  action  was  commenced  in  the  New  York  Marine  Court. 
The  plaintiff  recovered  a  judgment  before  a  single  justice  for 
$235.50,  from  which  the  defendant  appealed  to  the  general 
term.  The  sureties  in  the  undertaking  filed  by  the  defendant 
on  his  appeal,  justified  in  the  sum  of  $500  only. 

The  plaintiff  filed  a  transcript  of  his  judgment,  issued  execu- 
tion, and  caused  the  same  to  be  levied.  The  defendant  now 
moved  to  vacate  the  plaintiff's  proceedings  upon  the  execution, 
for  irregularity,  in  that  proceedings  on  the  judgment  were 
stayed  pending  the  appeal. 

BRADY,  J. — The  appeal  from  the  judgment  of  a  single  justice 
of  the  Marine  Court  to  the  justices  at  the  general  term,  must  be 
taken  in  the  same  manner  as  appeals  in  the  Supreme  Court 
from  the  decision  of  a  single  judge  to  the  general  term  (Act  of 
1853).  The  appeal  from  the  judgment  of  a  single  judge  of  the 
Supreme  Court  to  the  general  term  is  regulated  by  section  348 
of  the  Code  of  Procedure,  which  provides  that  such  an  appeal 
does  not  stay  the  proceedings  unless  security  be  given,  as  upon 
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an  appeal  to  the  Court  of  Appeals,  or  unless  the  court  or  a 
judge  thereof  so  orders,  &e.  No  order  in  reference  to  the 
security  to  be  given  was  made  in  this  action  in  the  court 
below. 

To  render  an  appeal  to  the  Court  of  Appeals  effectual  for 
any  purpose,  a  written  undertaking  must  be  executed  on  the 
part  of  the  appellant  by  at  least  two  sureties,  to  the  effect  that 
the  appellant  will  pay  all  the  costs  and  damages  which  may  be 
awarded  against  him  on  the  appeal,  not  exceeding  $250  (Code, 
§  334).  If  the  appeal  be  from  a  judgment  directing  the  pay- 
ment of  money,  it  shall  not  stay  the  execution  of  the  judgment, 
unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant  by  at  least  two  sureties,  to  the  effect  that  if  the  judg- 
ment appealed  from  or  any  part  thereof  be  affirmed,  the  appel- 
lant will  pay  the  amount  directed  to  be  paid  by  the  judgment, 
or  the  part  of  such  amount  as  to  which  the  judgment  shall  be 
affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which 
shall  be  awarded  against  the  appellant  on  the  appeal  (Code, 
§  335) ;  and  an  undertaking  upon  an  appeal  shall  be  of  no 
effect  unless  it  be  accompanied  by  the  affidavit  of  the  sureties 
that  they  are  each  worth  double  the  amount  specified  therein 
(Code,  §  341).  "When  the  appeal  is  perfected,  as  provided  in 
section  335,  it  stays  all  further  proceedings  in  the  court  below 
(Code,  §  339). 

The  undertaking  filed  in  the  court  below  on  the  appeal  from 
a  judgment  for  $235.50  was  right  in  form,  but  the  affidavits  of 
justification  are  deficient.  The  amount  specified  in  the  under- 
taking, and  referred  to  by  section  431,  is  the  aggregate  amount 
of  the  judgment,  and  the  sum  of  $250  to  indemnify  the  respon- 
dent for  costs  and  damages ;  and  the  justification  should  have 
been  in  double  such  amount,  and  not  only  in  $500.  The 
amount  of  the  judgment  and  the  sum  of  $250  must  be  added 
together,  and  the  securities  must  justify  in  double  the  amount 
of  such  addition.  The  fact  that  the  amount  of  costs  that  can 
be  recovered  on  appeals  in  the  Marine  Court  is  determined  by 
statute,  does  not  dispense  with  a  compliance  with  the  Code  as 
to  the  manner  of  taking  the  appeal.  An  undertaking  which 
provided  for  the  payment  of  the  judgment  and  all  the  damages, 
omitting  costs,  although  the  justification  was  ample,  was  held  to 
be  insufficient.  The  statute  must  be  complied  with  (Chenrang 
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Canal  Bank  a.  Judson,  10  How.  Pr.  7?.,  133).  The  justifica- 
tion herein  not  complying  with  section  341,  the  undertaking 
was  of  no  effect,  no  stay  followed,  and  the  plaintiff  could  pro- 
ceed with  the  execution. 

The  appellant,  however,  can  be  relieved  under  section  327, 
which  provides  that  when  a  party  shall  give  in  good  faith  a  notice 
of  appeal  from  a  judgment,  and  shall  omit,  through  mistake,  to 
do  any  other  act  necessary  to  perfect  the  appeal  or  stay  the 
proceedings,  the  court  may  permit  an  amendment  on  such 
terms  as  may  be  just. 

It  seems  that  the  goods  seized  under  the  execution  have  been 
claimed  by  a  mortgagee  in  an  action  brought,  and  it  is  urged 
that  the  plaintiff,  having  given  the  undertaking  provided  by 
section  211,  should  not  now  be  disturbed  by  the  appeal.  That 
view  cannot  be  sustained.  The  defendant  has  a  right  to  appeal, 
and  can  exercise  it  with  all  its  advantages,  although  between 
his  judgment  creditors  and  his  mortgagee  a  litigation  be  pend- 
ing as  to  the  property  seized.  He  complains  of  the  judgment 
by  which  the  property  was  taken,  and  in  which  property  he  has 
a  residuary  interest,  admitting  the  mortgage  to  be  valid.  Al- 
though he  might  discharge  the  mortgage,  he  could  not  stay  the 
sale  under  the  execution  without  perfecting  his  appeal. 

Ordered,  that  the  defendant  have  five  days  from  the  entry  or 
service  of  this  order  to  perfect  his  appeal  to  the  court  below,  and 
proceedings  stayed  in  the  mean  time  on  the  execution  issued. 
No  costs  to  either  party. 


MCDONALD  a.  WALSH. 

New  York  Common  Pleas  ;  Special  Term,  July,  1857. 

ACTION    FOB    BREACH    OF    PKOMISE.  —  FOKM   OF   SUMMONS.  — 

AMENDMENT. 

In  an  action  for  damages  for  breach  of  promise  to  marry,  the  summons  should  be 
drawn  in  the  form  prescribed  by  the  second  subdivision  of  section  129  of  the 
Code. 
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But  on  motion  to  dismiss  the  action  oh  the  ground  of  irregularity  in  the  sum- 
mons, in  that  it  is  drawn  according  to  the  first  subdivision  of  section  129,  the 
court  may  permit  the  summons  to  be  amended. 

Motion  to  dismiss  the  action  on  the  ground  of  irregularity  in 
the  summons ; — and  also  to  reduce  the  amount  of  bail  given  by 
the  defendant. 

This  action  was  brought  by  Mary  Ann  McDonald  against 
George  Walsh,  to  recover  damages  for  a  breach  of  promise  to 
marry.  The  summons  was  drawn  according  to  subdivision  1  of 
section  129  of  the  Code,  which  was  the  irregularity  relied  upon ; 
the  defendant  contending  that  subdivision  2  of  that  section 
should  have  been  followed. 

John  Graham,  for  the  motion. 
Whitehead  &  JFbrman,  opposed. 

BRADY,  J. — The  summons  and  complaint  should  have  been 
in  conformity  to  subdivision  2  of  section  129  of  the  Code  of  Pro- 
cedure. (Clov  v.  Mallory,  1  Code  R,,  126 ;  Flynn  v.  The  Hudson 
River  Railroad  Company,  6  How.  Pr.  R.,  308 ;  Hyde  Park  v. 
Teller,  8  How.  Pr.  B.,  504 ;  Trappe  v.  The  New  York  and  Erie 
Railroad  Company,  6  How.  Pr.  7?.,  237.)  The  action,  though 
on  contract,  is  one  sounding  in  damages,  in  relation  to  the 
amount  of  which  the  defendant  is  entitled  to  be  heard.  The 
contract  itself  furnishes  no  clue  to  the  amount  to  be  recovered, 
and  the  defendant  would  have  the  right,  on  a  writ  of  inquiry, 
to  call  witnesses  to  prove  any  matter,  which  might  properly  go 
to  mitigate  damages.  (Gilbert  v.  Rounds,  14  How.  Pr.  7?.,  51 ; 
Salters  v.  Kipp,  13  How.  Pr.  R.,  342.) 

The  plaintiff,  however,  asks  leave  to  amend  his  summons. 
Can  he  be  permitted  to  do  so?  Justice  Mitchell,  in  Lane  v. 
Bearn  (1  Abbotts'  Pr.  R.,  65),  declares,  that  the  power  of  the 
court  to  amend  proceedings  before  it,  is  a  result  of  the  control 
which  it  has  over  its  process  and  pleadings,  and  is  not  conferred 
by  the  Code.  Justice  Mason,  with  the  concurrence  of  the  en- 
tire court,  declared  in  McCrane  v.  Moulton  (3  Sandf.  8.  C.  -£?., 
736),  that  section  172  of  the  Code,  allowing  a  pleading  to  be 
once  amended  as  of  course,  does  not  apply  to  a  summons,  which 
is  not  pleading,  but  process ;  and  that  the  power  of  amendment 
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is  conferred  by  section  173.  The  power  to  amend  the  summons 
on  application  is  therefore  assumed  by  the  Supreme  and  Supe- 
rior Courts,  and  there  can  be  no  doubt  on  the  subject.  (Blue  v. 
Stout,  3  Cow.,  35-i.)  I  think  that,  in  addition  to  the  sources  of 
power  stated  in  these  cases,  it  is  also  given  by  the  latter  part  of 
section  174  of  the  Code,  which  authorizes  the  court  to  permit  an 
amendment,  whenever  any  proceeding  by  a  party  fails  to  con- 
form in  any  respect  to  the  provisions  of  the  Code. 

On  the  merits  as  suggested  at  the  hearing,  I  think  the  bail 
must  be  mitigated,  and  it  will  be  reduced  to  $1,000. 

Order  accordingly,  with  leave  to  the  plaintiff  to  amend  the 
summons  in  the  respect  desired. 

No  costs  to  either  party  on  this  motion. 


POWELL  a.  CLARK. 

New  York  Common  Pleas ;  Special  Term,  May,  1857. 
INJUNCTION. — ADDITIONAL  AFFIDAVITS. 

On  motion  to  dissolve  an  injunction,  the  plaintiff  can  not  support  his  original  appli- 
cation by  additional  affidavits  to  those  on  which  it  was  based ;  nor  can  such 
affidavits  be  permitted  to  be  read,  unless  the  defendant  by  his  answer  sets  up 
new  matter  in  avoidance  of  the  plaintiff's  claim. 

This  rule  is  applicable  to  a  motion  for  an  injunction ;  and  the  plaintiff  will  not  be 
allowed  to  read  new  affidavits  to  meet  those  put  in  by  the  defendant,  unless 
the  latter  set  up  new  matter  in  avoidance. 

The  authorities  on  this  subject  reviewed. 

Motion  for  an  injunction. 

R.  D.  Holmes  and  E.  TF.  Stoughton,  for  plaintiff. 
Benedict  c&  Boardman,  for  defendant. 

BRADY,  J. — The  plaintiff  obtained  on  a  complaint  duly  veri- 
fied, and  affidavits  annexed  thereto,  an  order  to  show  cause  why 
the  injunction  demanded  by  the  complaint  should  not  be 
granted.  On  the  hearing  the  defendants  read  affidavits  which 
denied  the  equities  of  the  complaint,  and  set  up  new  matter  in 
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addition  thereto.  The  plaintiff  claimed  to  be  the  owner  of  a 
secret  or  recipe  for  making  a  preparation  to  clean  kid  gloves, 
and  to  have  designated  it  as  "  Jonven's  Inodorous  Preparation 
for  instantly  Cleaning  Kid  Gloves."  The  affidavit  of  one  of  the 
defendants?  alleged  that  he  bought  the  secret  or  recipe  with  his 
own  money,  and  suggested  the  designation  referred  to,  after  hav- 
ing improved  upon  and  perfected  the  recipe  by  experiments,  the 
result  of  which  is  known  only  to  himself.  The  plaintiff  asks 
leave  to  respond  to  the  new  matter  contained  in  the  defendant's 
papers;  to  which  the  defendants  object. 

There  is  some  confusion  in  the  books  upon  the  practice  of  ad- 
mitting additional  affidavits  to  be  introduced  on  behalf  of  the 
plaintiff.  In  England  the  rule  seems  to  be  that  the  plaintiff 
cannot  read  affidavits  filed  subsequently  to  the  answer  (except 
in  questions  of  waste)  in  contradiction  of  assertions  positively 
made  by  the  answer  (1  Barb.  Ch.  Pr.,  64 ;  Eden  on  Injunc- 
tions, 79),  yet  they  will  be  received  in  support  of  allegations  in 
the  bill  which  relate  to  the  acts  of  the  parties  neither  admitted 
nor  denied  by  the  answer.  (2  Smith's  Ch.  Pr.,  596.)  Addi- 
tional affidavits  have  also  been  admitted  on  motion  after  answer 
for  an  injunction  and  receiver  in  a  case  of  partnership  by  anal- 
ogy to  waste.  (Peacock  v.  Peacock,  16  Ves.,  49  ;  1  Hoffm.  Ch. 
Pr.,  360 ;  Eden  on  Injunctions,  236.)  And  in  the  Merrirnack 
Manufacturing  Company  v.  Garner  (2  Abbotts'*  Pr.  R.,  322), 
Judge  Woodruff  held,  upon  a  careful  consideration  of  the  sub- 
ject, that  the  plaintiff  was  not  at  liberty  to  read  affidavits  on  the 
motion  to  dissolve  the  injunction  in  support  of  the  allegations  of 
the  bill,  and  the  affidavits  which  were  presented  on  the  argu- 
ment were  excluded.  The  motion,  however,  in  that  case  was 
made  after  answer  interposed.  So  also  in  the  case  of  Hartwell 
v.  Kingsley  (2  Sandf.  S.  C.  R.,  674),  a  motion  was  made  to  dis- 
solve the  injunction  on  the  answer  only,  which  was  verified, 
and  the  plaintiff  sought  to  read  his  reply  duly  verified  and 
sundry  affidavits  recently  made  in  opposition  to  the  motion  ;  but 
Sandford,  J.,  held  that  under  section  226  of  the  Code  the  motion 
being  made  on  the  answer  only,  which  was  not  an  affidavit,  no 
affidavits  could  be  read  by  the  plaintiff  in  addition  to  those  on 
which  the  injunction  was  granted.  The  same  rule  was  declared 
by  the  Supreme  Court  in  Servoss  v.  Stannard  (2  C.  R.,  56),  and 
is  said  to  have  been  the  opinion  of  the  six  judges  of  the  Superior 


72  ABBOTTS'  PRACTICE  REPORTS. 

Powell  a.  Clark 

Court  in  a  note  appended  to  Hartwell  v.  Kingsley.  Parker,  J., 
however,  in  Krom  v.  Hogan  (4  How.  Pr.  7?.,  225),  holds  other- 
wise, regarding  the  answer  on  such  a  motion  as  an  affidavit  and 
not  an  answer  eo  nomine.  See  also  a  decision  of  Judge  Harris 
(5  How.  Pr.  R.,  265),  and  the  opinion  of  Roosevelt,  J.,  in 
Hollins  and  Napier  v.  Mallard  (10  How.  Pr.  R.,  540),  to  the 
same  effect.  There  seems  to  exist  some  doubt  on  the  question 
now  whether  on  a  motion  to  dissolve  an  injunction  founded  on 
the  verified  answer  alone,  the  plaintiff  may  read  additional 
affidavits  under  section  226  of  the  Code,  although  it  seems  to  be 
settled  in  this  district  that  he  cannot. 

There  is  an  exception,  however,  which  is  admitted  to  the 
ruling  in  Hartwell  v.  Kingsley,  and  is  suggested  in  The  Merri- 
mack  Manufacturing  Company  v.  Garner  (2  Abbotts'  Pr.  R., 
322),  and  that  is,  that  where  the  answer  sets  up  new  matter  in 
avoidance  of  the  facts  alleged  in  the  complaint,  and  admitted 
to  be  true,  the  answer  must  be  regarded  as  an  affidavit  as  to 
such  new  matter,  and  the  plaintiff  must  be  heard  in  reply  if  he 
desires.  (See  also  Florence  v.  Bates,  2  Code  Rep.,  110.) 

The  present  motion  is  not  one  to  dissolve  the  injunction,  it  is 
true,  but  to  obtain  one,  and  is  made  upon  notice  before  the 
coming  in  of  the  answer.  It  is  said  in  1  Smith's  Ch.  Pr.,  596, 
that  if  a  notice  of  motion  for  an  injunction  is  given,  and  the  de- 
fendant answer  before  the  motion  is  heard,  the  court  will  regard 
the  answer  as  an  affidavit,  and  will  allow  the  affidavit  filed  in 
support  of  the  motion  to  be  read  in  opposition  to  such  answer. 
And  in  a  note  at  page  597  the  same  rule  is  stated,  founded  on 
an  examination  of  all  the  cases.  This  leaves  us  in  doubt,  how- 
ever, upon  the  right  of  the  plaintiff  to  read  additional  affidavits. 
In  Florence  v.  Bates  (supra),  Judge  Mason  permitted  the  plain- 
tiff, on  a  motion  similar  to  this,  to  read  affidavits  in  opposition 
to  the  new  matter  set  up  by  the  defendants,  but  confined  such 
affidavits  strictly  to  such  new  matter.  It  does  not  appear  in  the 
report  whether  the  answer  denied  the  merits  of  the  complaint, 
or  confessed  and  avoided  them.  The  propriety  of  granting  such 
permission  is  considered  in  that  case,  and  it  is  stated  there  that 
we  are  without  the  guide  of  previous  decisions  in  this  State,  and 
that  very  little  is  to  be  found  in  the  English  books  on  the  subject. 

In  Hollins  and  Napier  v.  Mallard  (supra),  the  defendants 
set  up  a  set-off  or  counter-claim,  and  affidavits  in  relation  to 
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such  matter  were  admitted  on  a  motion  to  dissolve  the  injunc- 
tion. 

From  these  cases,  and  from  the  practice  which  has  prevailed 
in  this  State  in  equity,  as  I  understand  it,  the  plaintiff  cannot 
support  his  original  application  by  additional  affidavits,  nor  can 
such  affidavits  be  admitted  to  be  read  unless  the  answer  sets  up 
matter  in  avoidance  of  the  plaintiff's  claim  or  right.  If  the 
defendant's  answer  contains  not  only  a  denial  of  the  plaintiff's 
equities,  but  claims  a  right  in  the  defendant  himself  not  derived 
from  the  plaintiff,  which  is  this  case,  that  will  not  present  mat- 
ter in  avoidance  ;  and  so  far  as  the  application  for  the  injunction 
is  concerned,  it  may  be  disregarded,  except  as  a  denial,  because 
if  the  right  of  the  plaintiff  be  denied,  and  such  denial  be  sub- 
stantiated, he  must  fail.  I  am  advised  that  the  Supreme  Court 
of  the  United  States  have  recently  adopted  a  rule  allowing  ad- 
ditional affidavits  of  the  plaintiff  on  a  motion  for  an  injunction, 
in  cases  where  title  is  disputed,  and  I  am  also  aware  that  Mr. 
Justice  Clerke,  of  the  Supreme  Court,  has  recently  decided  that 
the  receipt  of  additional  affidavits  is  a  matter  of  discretion  with 
the  presiding  judge ;  but  I  think  that  precedent  and  authority 
sustain  the  conclusion  at  which  I  have  arrived.  The  defendant 
having,  therefore,  denied  the  merits  of  the  complaint,  and  not 
having  presented  a  defence  by  way  of  confession  and  avoidance, 
the  plaintiff  will  not  be  permitted  to  respond  to  the  opposing 
affidavits  of  the  defendant. 


CONOYER'S  CASE. 

Supreme  Court^  First  District ;  Special  Term,  July,  1857. 

"STATE   OFFICE." — DELIVERY  OF  BOOKS,  &c. — "POSSESSION   OF 

OFFICE." 


An  application  (under  1  Rev.  Stats.,  125,  §  56)  for  an  order  for  the  delivery  of  the 
books  find  papers  appertaining  to  an  office,  to  a  party  who  has  succeeded  to 
euch  office,  must  be  denied,  unless  the  right  of  the  applicant  to  such  relief  is 
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made  to  appear ;  even  though  the  claim  of  the  respondent  to  hold  the  books, 
Ac.,  should  appear  to  be  equally  defective. 

City,  county,  town,  and  village  offices  are  "  offices  of  this  State,"  within  the  mean- 
ing of  the  act  of  February  8,  1849,  providing  for  the  filling  of  vacancies  in 
office. 

The  right  to  exercise  an  office  should  not  be  tried  on  an  application  (under  1 
Rev.  Stats.,  125,  §  56)  for  an  order  for  the  delivery  of  the  books  and  papers 
appertaining  to  such  office ;  but  should  be  determined  in  an  action  in  the  nature 
of  qno  warranto. 

Such  application  should  be  granted  only  in  favor  of  a  party  who  is  in  actual  pos- 
session of  the  office  in  question. 

What  constitutes  "  possession"  of  a  public  office. 

Motion  for  an  order  for  the  delivery  of  the  books  and  papers 
appertaining  to  the  office  of  street  commissioner  of  the  city  of 
New  York. 

Z>.  Field,  D.  D.  Field,  and  W.  C.  Noyes,  for  the  motion. 

A.  JT.  Willard,  Richard  Busteed,  corporation  counsel,  and 
James  T.  Brady,  opposed. 

PEABODY,  J. — A  motion  is  made  by  the  applicant  for  an  order 
compelling  the  respondent  to  deliver  to  him  the  books  and 
papers  appertaining  to  the  office  of  street  commissioner  of  the 
city  of  New  York. 

The  motion  is  -made  under  1  Revised  Statutes,  125,  §  56, 
which  provides  that  when  a  person  appointed  or  elected  to  an 
office  shall  die,  and  books  or  papers  appertaining  to  such  office 
shall  come  to  the  hands  of  any  person,  the  successor  to  such 
office  may  demand  them ;  and  on  their  being  withheld,  an  order 
may  be  obtained  on  application  to  a  justice  of  the  Supreme 
Court  for  their  delivery ;  and  on  the  omission  of  the  person  to 
deliver  them,  a  warrant  may  be  issued  and  the  property  deliv- 
ered to  the  successor. 

The  facts  appear  to  be,  that  Joseph  S.  Taylor,  the  late  incum- 
bent of  the  office,  was  elected  in  November,  1855,  for  the  term 
of  three  years  from  the  1st  day  of  January  following  (1856). 
He  entered  and  continued  in  the  office  until  June  9, 1857,  when 
he  died. 

On  the  12th  day  of  June,  Daniel  D.  Conover  was  appointed 
by  the  governor  in  due  form  to  fill  the  place.  On  the  13th  of 
June  he  took  the  oath  of  office  required  by  law,  and  filed  it  with 
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the  proper  officer.  He  also  executed  on  the  same  day,  and  filed 
with  the  proper  officer,  an  official  bond,  with  two  sureties,  in 
the  penal  sum  of  $10,000. 

He  then  proceeded  to  the  rooms  belonging  to  the  city,  occu- 
pied as  the  office  or  place  of  business  of  the  street  commissioner, 
entered  them,  claimed  that  he  was  street  commissioner,  ex- 
hibited his  commission  to  the  employees,  and  asserted  authority 
over  them  and  the  business  of  the  office,  and  locating  himself 
at  a  desk,  offered  to  perform,  and  did,  in  one  instance,  at  least, 
perform  official  business  as  street  commissioner.  He  remained 
there,  claiming  to  be  in  possession  of  the  place  and  business,  by 
virtue  of  his  office,  until  the  usual  hour  of  closing  the  place  for 
the  day,  when  he  left,  as  the  place  was  closed. 

The  next  day  he  returned,  resumed  his  place  and  official 
position,  and  remained  some  time  there  at  his  desk,  at  the  place 
properly  occupied  by  the  head  of  the  department,  as  he  claimed 
to  be.  In  the  course  of  this  day  he  was  forcibly  removed  from 
the  rooms.  He  returned  next  day,  and  was  again  removed  by 
the  same  person.  On  these  occasions  his  removal  was  without 
violence,  but  it  was  open  and  forcible,  and  with  an  expressed 
determination  not  to  tolerate  his  presence  there. 

The  deputy  street  commissioner,  who  was  rightfully  in  posses- 
sion of  the  books  and  papers,  and  in  charge  of  the  business 
while  the  vacancy  in  the  superior  office  continued,  refused, 
throughout  the  time  of  the  applicant's  presence  in  the  office,  to 
recognize  his  claims  to  official  character,  and  withheld  from  him 
the  actual  manual  control  of  the  books  and  papers  belonging  to 
the  office. 

On  the  16th  of  June,  and  after  Conover's  last  removal  from 
the  premises,  the  respondent  having  received  the  appointment 
of  the  mayor,  with  consent  of  the  Board  of  Aldermen,  filed  in 
the  proper  place  his  official  oath  and  bond  duly  approved,  and 
entered  the  rooms  and  took  possession  of  the  books  and  papers, 
claiming  to  be  street  commissioner  by  virtue  of  his  appointment, 
and  thence  hitherto  has  continued. 

On  this  state  of  facts  the  applicant  demands  an  order  from 
me,  and  a  warrant  by  which  he  shall  be  put  in  possession  of  the 
books  and  papers  appertaining  to  the  office. 

The  exact  function  devolved  on  me  by  the  statute,  under 
which  I  am  called  to  act,  being  ascertained,  much  of  the  diffi- 
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cult.y  of  deciding  the  case  before  me  will,  I  think,  be  overcome. 
To  this  inquiry,  then,  I  will  direct  my  attention  first. 

The  section  of  the  statute  (1  Rev.  Stats.,  125,  §  56)  provides, 
in  effect,  that,  if  a  person  elected  to  an  office  die,  and  any 
books  or  papers  appertaining  to  the  office  shall  come  to  the 
hands  of  any  person,  the  successor  to  the  office  may  adopt  this 
proceeding  to  get  possession  of  these  books  and  papers.  This  is 
a  very  brief  statement  of  the  substance  of  that  section  as  far  as 
it  is  applicable  to  this  case. 

A  person  has  been  elected  to  the  office  of  street  commissioner 
of  the  city  of  New  York.  That  person  has  died,  and  books  and 
papers  belonging  or  appertaining  to  that  office,  have  come  to 
the  hands  of  a  person  (the  respondent).  Thus  far  the  case  before 
me  comes  within  the  statute. 

These  facts  are  not  seriously  controverted,  and  these  having 
occurred,  a  certain  person,  or  rather  a  person  sustaining  a  cer- 
tain character,  is  authorized  to  adopt  this  proceeding  before  me. 
"  The  successor  to  such  office  may,"  and  he  alone  of  all  the 
world,  may,  through  this  statute,  invoke  my  aid  in  this  proceed- 
ing to  obtain  possession  of  such  books  and  papers.  The  appli- 
cant says  he  is  the  successor  of  the  deceased  to  that  office,  and 
he  produces  what  he  claims  is  evidence  of  his  title,  to  wit,  a 
commission  showing  his  appointment  to  the  office  by  the  gov- 
ernor of  the  State.  The  effect  of  this  is  a  matter  of  controversy 
between  the  parties. 

The  applicant  asserts  that  it  confers  on  him  the  office,  and  the 
respondent  denies  that  it  does  this,  and  the  power  of  the  govern- 
or to  fill  the  office  by  appointment  is  at  once  in  issue  between 
the  parties.  On  the  decision  of  that  question  must  the  ultimate 
rights  of  the  parties  to  this  proceeding  mainly  depend. 

The  respondent  claims  the  office  by  virtue  of  an  appointment 
from  a  different  source — the  mayor,  with  consent  of  the  Board 
of  Aldermen ;  but  his  title  is  not  necessarily  to  be  examined 
here,  for  if  the  applicant's  claim  is  good,  the  respondent's  is,  of 
course,  bad ;  and  if  the  applicant's  is  bad,  it  is  not  important  to 
examine  that  of  the  respondent,  for  this  proceeding  can  only  be 
maintained  on  the  strength  of  the  applicant's  claim. 

If,  therefore,  the  applicant's  claim  be  not  well  founded,  he  must 
fail,  and  the  relief  sought  here  must  be  denied,  even  though  the 
claim  of  the  respondent  should  seem  to  be  equally  defective. 
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The  only  question,  then,  of  all  those  raised  and  discussed  on 
the  argument  of  this  case,  which  I  need  to  decide,  is,  whether 
the  applicant  is  the  successor  to  the  office  of  street  commissioner. 
The  power  of  the  governor  to  make  the  appointment  depends 
entirely  on  the  act  of  February  3,  1849,  which  provides  that 
"whenever  vacancies  shall  exist  or  shall  occur  in  any  of  the 
offices  of  this  State,  where  no  provision  is  now  made  by  law  for 
filling  the  same,  the  governor  shall  appoint  some  suitable  person 
who  may  be  eligible  to  the  office  so  vacant,  or  to  become  vacant, 
until  the  commencement  of  the  political  year  next  succeeding 
the  first  annual  election  after  the  happening  of  the  vacancy,  at 
which  such  officer  could  be  by  law  elected." 

An  objection  was  made  on  the  argument  that  this  statute  did 
not  apply  to  this  office,  this  being  a  city  and  not  a  State  office. 
I  think  it  is  a  city  office — that  is,  that  it  belongs  to  the  class 
called  city  as  distinguished  from  the  classes  called  county,  town, 
village  or  State  offices :  but  these  denominations  are  used  to  dis- 
tinguish the  several  classes  of  offices  from  each  other,  and  for 
purposes  of  convenience  chiefly,  and  perhaps  wholly ;  and  the 
fact  that  an  office  comes  within  the  class  denominated  county, 
village,  or  city  offices,  as  distinguished  from  those  usually 
known  by  the  more  generic  name  of  State  office,  does  not  prove 
or  tend  to  prove  that  it  is  not  in  fact  a  State  office,  or  in  the 
language  of  the  act,  not  one  "  of  the  offices  of  the  State."  On 
the  contrary,  city,  county,  town,  and  village  offices  are  all  of 
them  offices  of  this  State  in  the  more  general  and  comprehen- 
sive sense  in  which  the  language  of  this  statute  is  evidently  used, 
and  this,  though  a  city  office,  is  nevertheless  an  "  office  of  this 
State,"  and  embraced  in  the  terms  used  in  this  statute. 

This  statute  was  passed  to  carry  out  a  provision  of  the  Consti- 
tution (Art.  10,  §  5),  which  directs,  in  most  general  terms,  that 
"  the  Legislature  shall  provide  for  filling  vacancies  in  office ;" 
and  neither  the  Constitution,  in  using  the  terms  "  vacancies  in 
office,"  nor  the  statute,  in  using  the  terms  "  vacancies  in  any  of 
the  offices  of  this  State,"  seems  to  look  to  a  provision  for  vacan- 
cies in  a  particular  class  of  offices :  quite  the  reverse. 

This  statute  provides  for  filling  this  office,  if  no  other  provision 
was  then  ("  is  now")  made  by  law  for  filling  it.  To  the  appli- 
cation of  this  statute  to  this  case,  several  other  objections  besides 
this  are  made  by  the  respondent. 
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1.  That  if  it  applies  to  city  offices,  it  is,  in  a  certain  aspect, 
repugnant  to  the  Constitution  (Art.  10,  §  2),  which  provides  that 
all  city  officers,  whose  appointment  is  not  provided  for  by  that 
Constitution  shall  be  elected  by  the  electors  of  such  cities,  or 
appointed  by  such  authorities  thereof  as  the  Legislature  shall 
designate  for  that  purpose. 

2.  That  the  act  of  February  3,  1849,  cannot  from  its  nature 
be  applied  to  this  office,  it  being  not  elective.    That  act  provides 
that  the  appointee  of  the  governor  shall  hold  "  until  the  com- 
mencement of  the  political  year  next  succeeding  the  first  an- 
nual election  at  which  such  officer  could  be  by  law  elected  /" 
and,  as  this  office  is  not  elective,  no  such  election  can  ever 
occur,  and  hence  the  term  of  office  of  the  appointee  would  never 
expire. 

3.  That  the  charter  of  1857,  section  32,  in   continuing  in 
force  all  the  ordinances  relative  to  the  departments,  continued 
in  force  the  ordinance  of  1849,  which  gave  the  power  to  the 
mayor;  and  in  effect  by  continuing  the  ordinance  in  express 
terms,  perhaps  enacted  it  as  a  statute,  and  gave  it  an  effect 
greater  than  it  would  have  had  as  an  ordinance  merely. 

4.  That  the  power  to  appoint  such  an  officer  inheres  in  the 
city,  by  virtue  of  its  general  powers,  without  express  provision 
on  the  subject. 

5.  That  there  was  no  actual  vacancy  to  be  filled,  Turner,  the 
deputy,  being  the  incumbent,  by  virtue  of  the  ordinance  to  that 
effect,  on  the  death  of  the  former  incumbent. 

I  do  not  attempt  to  enumerate  all  the  objections  raised  by 
the  respondent.  Some  of  them  certainly  do  great  credit  to  the 
ingenuity  and  skill  of  counsel,  as  do  the  arguments  on  both 
sides  of  this  case  to  those  who  participated  in  them  respectively. 
I  merely  state  some  of  the  points,  to  show  that  there  is  a  ques- 
tion to  be  tried ;  and  although  it  may  seem  to  me  not  diffi- 
cult to  decide  where  the  appointing  power  is  by  law  vested,  I 
think  that  a  reasonable  question  of  title  to  the  office  exists,  and 
that  such  a  question  is  not  proper  to  be  tried  in  this  pro- 
ceeding. 

It  was  never  intended  by  the  Legislature  to  authorize  a 
justice  of  this  court  sitting  here  to  decide,  in  effect,  the  title  to 
an  office.  If  there  is  a  reasonable  doubt  as  to  who  is  entitled, 
it  should  be  decided  in  a  direct  proceeding  for  the  purpose — an 
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action  of  quo  warranto,  which  is  with  us  the  substitute  for  the 
old  writ  of  that  name. 

This  is  a  proceeding  to  get  present  possession  merely  of  the 
books  and  papers  incident  to  an  office,  not  of  the  office  itself, 
and  it  should  not  be  allowed  to  answer  that  end  practically, 
which  it  would  do  if  the  books  and  papers  necessary  to  the 
functions  of  an  office  are  to  be  awarded  to  a  party  on  his  merely 
showing  a  title  to  the  office  itself.  In  these  views  I  find  myself 
sustained  by  authority,  and  among  others  by  the  case  of  The 
People  v,  Stevens  (5  Hill,  616),  and  the  opinion  of  Judge 
Kent,  reported  at  page  631  of  the  same  volume,  and  that  of  Mr. 
Justice  Edmonds  in  the  matter  of  Whiting. 

I  am  inclined,  however,  to  go  further  than  these  cases,  and  to 
limit  the  application  of  this  proceeding  to  cases  of  possession 
merely.  My  own  view  of  this  statute  is,  that  the  question  of 
title  to  the  office  should  not  be  allowed  to  be  tried  in  it  at  all ; 
that  the  abstract  right  of  the  applicant  is  unimportant,  where 
possession  is  clearly  shown ;  that  it  shall  not  be  inquired  into 
incidentally,  further  than,  perhaps,  to  see  that,  if  in  possession, 
he  has  color  of  title ;  that  being  in  the  office,  under  color  of 
right,  he  should  have  this  proceeding  to  get  the  books  and 
papers;  and  on  the  other  hand,  that  having  the  best  possible 
right  to  an  office,  one  should  not  have  possession  of  the  books 
and  papers  by  this  proceeding,  while  it  is  apparent  he  is  not  in 
the  occupancy  of  office,  and  not  in  a  situation  to  exercise  the 
functions  of  it. 

This  whole  proceeding  is  on  the  idea  that  the  applicant  has 
succeeded  to  the  office ;  that  he  is,  in  fact,  "  the  successor  to  such 
office ;"  that  he  is,  in  fact,  in  the  office,  and  needs  the  books 
and  papers  as  the  means  or  instruments  with  which  to  perform 
the  duties  of  it.  They  are  incident  to  the  office,  and  should 
attend  it  ever — should  attend  the  possession  and  exercise  of  it, 
not  the  mere  right  to  it,  however  clear  it  appears,  if  the  right  is 
not  accompanied  by  actual  incumbency  of  it,  and  that  therefore 
the  possession  of  them  would  not  enable  him  to  discharge  the 
duties  of  the  office. 

The  possession  of  these  as  the  means  of  exercising  the  func- 
tions of  the  office  is  indispensable  to  the  officer  and  the  public ; 
and  the  object  of  this  statute  is  to  put  them  into  possession  of 
the  actual  incumbent  for  actual  use  for  the  time  being,  not  to 
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decide  who  in  the  abstract  is  entitled  to  them,  because  he  is  en- 
titled to  the  office  to  which  they  pertain.  The  title  to  them 
must  ultimately  depend  on  the  title  to  the  office,  and  so  I  think 
should  the  right  to  present  possession  depend  on  the  fact  of 
present  possession  of  the  office  to  which  they  are  appurtenant. 
I  doubt  much  whether  a  party  not  in  possession  of  an  office,  and 
therefore  not  in  a  condition  to  exercise  the  functions,  should  in 
any  case  have  the  possession  of  the  books  and  papers  of  it 
awarded  to  him  in  this  summary  manner,  even  if  his  title  to  it 
were  perfect ;  and  I  am  inclined  to  think,  on  the  other  hand, 
that  a  party  in  an  office  with  color  of  title  and  performing  the 
duties  of  it  should  have  them.  The  acts  of  an  officer  de  facto 
are  valid  in  law. 

The  'policy  of  the  law  is  that  the  actual  incumbent  of  an 
office  shall  perform  the  duties  of  it  for  the  time  being ;  that  the 
functions  of  an  office  shall  not  cease  or  be  suspended  because  of 
a  doubt  about  the  title  of  an  incumbent,  and  hence  it  is  the 
policy  of  the  law,  and  of  this  statute  as  a  part  of  the  system, 
that  the  incumbent  shall  have  at  all  times  the  means  of  per- 
forming these  duties — the  books  and  papers,  as  well  as  the 
other  means. 

This  statute  is  for  the  actual  incumbent,  the  actual  "succes- 
sor to  such  office,"  rather  than  the  person  entitled  to  succeed  to 
it.  It  is  apparent  to  my  mind  that  it  is  not  intended  for  the 
party  entitled  merely  because  he  is  so  entitled.  The  only 
proper  mode  for  a  person  entitled  to  an  office,  but  not  in  pos- 
session of  it,  to  assert  his  title,  is  by  the  action  of  quo  warranto. 
In  that  action  his  title  may  be  established  judicially,  and  pos- 
session acquired ;  and  this  being  done,  he  is  in  a  condition  to 
avail  himself  of  his  proceeding  to  get  possession  of  the  books 
and  papers  incident  to  the  office.  He  is  in  a  condition  to  use 
them,  and  his  adversary  being  ousted,  he  is  not  in  such  a  con- 
dition. They  in  that  case  accompany,  as  I  think  they  should 
always,  the  possession  and  use  of  the  franchise. 

From  what  has  been  said  above,  it  is  apparent  that  the  result 
of  this  proceeding  with  me  must  depend  chiefly  on  the  question 
of  possession  of  the  office  by  the  applicant.  "Was  he  ever  in 
possession  of  it?  What  is  the  evidence  on  that  subject?  It  is 
proved  that  he  received  a  commission ;  that  he  made  and  filed 
with  the  proper  officer  the  oath  of  office;  that  he  made  the 
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proper  bond,  and  filed  it  with  the  proper  officer ;  that  he  went 
into  the  department  devoted  to  the  transaction  of  the  business 
of  the  office  containing  the  books,  papers,  and  paraphernalia  of 
the  officer  claiming  to  be  street  commissioner  and  the  head  of 
the  office,  exhibited  his  commission  and  proofs  of  his  title,  as- 
serted his  title  and  authority  over  the  business,  clerks,  and  em- 
ployees of  the  establishment,  assumed  for  himself  a  seat  and  desk 
for  the  transaction  of  business,  and  announced  himself  ready  for 
official  business,  and  actually  performed  an  official  act  in  grant- 
ing a  permit  for  some  purpose.     He  remained  there  through  the 
day  to  the  hour  of  closing  the  office,  and  returned  thither  the 
next  morning,  renewing  all  his  claims  and  resuming  his  place 
at  his  desk  for  the  transaction  of  business,  and  continued  to  oc- 
cupy the  place  under  his  claim  of  office  until  removed  thence 
by  force  late  in  that  day.     The  next  day  he  returned  and  re- 
peated all  his  claims  in  language  and  acts,  and  remained  again 
until  he  was  again  ejected  by  force,  and  assured  by  the  man 
taking  the  lead  in  his  expulsion  that  his  presence  there  would 
not  be  tolerated,  and  that  all  efforts  to  remain  would  therefore 
be  unavailing.     He  did  all  he  could  towards  assuming  posses- 
sion of  the  office,  and  claimed  to  be  in  it  by  virtue  of  his  ap- 
pointment.    To  be  sure,  Turner,  the  deputy  commissioner,  did 
not  yield  to  him  possession  of  the  books  and  papers,  but  refused 
to  do  so  under  the  instructions  of  the  mayor  to  that  effect,  and 
continued  himself  to  transact  the  business  of  the  office  as  such 
deputy ;  and  Bennett  by  force  ejected  him  from  the  apartments  : 
but  neither  these  acts  of  the  mayor,  Turner,  or  Bennett  can  af- 
fect the  rights  of  the  applicant.     They  had  no  office  to  dispense, 
no  judgment  to  pronounce  on  the  claim  of  the  applicant;  had 
no  power  in  the  premises,  by  doing  or  withholding  any  action,  to 
create  or  change  any  rights  of  the  applicant :  and  their  withhold- 
ing or  yielding  their  recognition  or  assent  to  his  claims  could 
not  affect  any  increase  or  diminution  of  those  rights.     The  office 
was  vacant  from  the  death  of  Taylor.     Turner  merely  had  power 
to  act  as  street  commissioner  in  case  of  a  vacancy  (Corp.  Ord., 
ed.  of  1856,  52,  §  234).     "  In  case  of  vacancy   *   *   *   *   the 
deputy  shall  act  as  street  commissioner  until  the  vacancy  shall 
be  supplied  by  a  new  appointment."    This  did  not  make  him 
street  commissioner.     It  certainly  did  not  till  the  office  so  that 
no  vacancy  remained  to  be  filled.    There  is  no  foundation  for 
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such  a  claim.  If  lie  (as  the  argument  was)  filled  the  vacancy, 
what  vacancy,  in  the  language  of  the  ordinance,  remained  to 
"be  supplied  by  a  new  appointment?"  There  is  nothing  to 
suggest  such  an  idea,  and  the  very  language  of  the  ordinance 
under  which  the  claim  is  made,  so  far  from  authorizing,  ex- 
cludes it.  The  possession  of  this  property  of  the  office,  thus 
withheld  from  him,  was  not  at  all  essential  to  his  possession  of 
the  office  or  franchise  itself;  and  whether  this  assertion  of  au- 
thority, which  he  lacked  the  physical  force  to  maintain,  be 
deemed  in  law  as  amounting  to  possession  or  not,  is  not  impor- 
tant. *He  was  not  the  more  street  commissioner  if  he  had,  or 
the  less  so  if  he  had  not,  that  possession  of  the  property.  It 
seems  hardly  necessary  to  add  that  whatever  were  his  relations 
or  rights  to  the  office,  or  the  property  pertaining  to  it,  the  forci- 
ble removal  of  him  from  the  rooms  occupied  for  the  transaction 
of  the  business  of  this  office,  and  from  the  presence  of  the  prop- 
erty pertaining  to  it,  cannot  affect  them.  His  rights  are  the 
same  as  if  he  had  remained  undisturbed,  and  had  continued 
without  interruption  the  course  he  attempted  to  pursue.  The 
office  was  vacant,  and  he,  with  claim  and  color  of  title,  entered 
it,  and  assumed  the  franchise.  There  is  no  pretence  that  lie  has 
resigned  or  forfeited  any  right  he  thus  acquired.  It  follows  that 
he  is  now  in  possession  of  those  rights.  He  is,  therefore,  now 
street  commissioner  de  facto.  His  title  to  the  office  may  be 
tested  in  the  proper  proceeding;  but,  as  was  strenuously  argued 
by  the  respondent  on  the  argument,  the  title  of  one  in  possession 
under  color  of  title  cannot  be  tried  here.  For  the  purpose  of 
this  proceeding,  possession  with  color  of  title  is  sufficient.  It  is 
said  that  he  was  not  in  the  office,  because  his  bond  was  not  ap- 
proved by  the  mayor.  This  is  one  of  the  questions  to  be  tried 
in  the  suit  for  testing  the  title  to  the  office,  and  must  be  referred 
to  that  forum.  It  is  replied  to  this  question,  among  other 
things : — 

1.  That  no  bond  is  required  by  law. 

2.  That  the  approval  being  merely  a  mode  of  determining  its 
sufficiency,  is  not  indispensable,  the  sufficiency  being  shown 
otherwise. 

3.  That  the  efforts  of  the  applicant  to  get  the  approval  of  the 
mayor,  and  his  refusal  to  attend  to  it,  excuse  the  omission,  even 
if  it  were  otherwise  necessary. 
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4.  That  if  an  approval  was  necessary,  and  nothing  had  been 
done  to  excuse  the  want  of  it,  still  the  applicant  was  in  posses- 
sion, even  if  the  entry  without  the  approval  was  wrongful. 

Here  are  several  grave  questions  arising,  by  no  means  free 
from  difficulty,  and  not  at  all  proper  to  be  tried  here.  He 
claimed  to  be  in  the  office.  He  claimed,  also,  to  have  com- 
plied with  all  the  legal  conditions  of  the  appointment.  What 
these  conditions  were,  and  whether  they  were  precedent  or  not, 
and  whether  they  had  been  fulfilled,  and  if  not,  whether  the 
fulfilment  is  excused  by  the  facts  urged  to  that  end,  and  if  not 
excused  what  the  effect  of  non-fulfilment  is  to  be,  are  all  ques- 
tions fairly  arising  on  the  facts  in  this  case,  and  to  be  considered 
whenever  the  question  of  title  shall  be  fundamentally  decided. 
They  cannot  be  properly  examined  in  this  informal  and  sum- 
mary proceeding.  The  fact  of  actual  possession  does  not  neces- 
sarily depend  on  the  decision  of  this,  and,  as  I  have  before 
intimated,  wherever  the  fact  of  the  possession  of  an  office  can 
be  discerned,  as  in  some  cases  it  can  easily,  and  in  others,  Hke 
this,  only  with  great  difficulty  and  very  indistinctly,  this  fact, 
fortified  by  color  of  title,  should  direct  the  course  of  the  .books 
and  papers.  At  the  time  he  assumed  the  office,  the  vacancy  in 
it  was  undisputed.  No  one  even  claimed  to  be  in  it.  The  title 
of  Mr.  Develin,  whatever  it  may  be,  confessedly  had  its  origin 
some  days  afterwards.  His  appointment  bears  date  several 
days  after  that  on  which  the  applicant  assumed  possession  by 
virtue  of  his  appointment,  and  after  his  removal  by  force,  not 
from  the  office — for  unauthorized  force  could  not  divest  him  of 
possession  of  the  franchise — but  from  the  rooms  and  property 
dedicated  to  the  uses  of  it  in  the  discharge  of  its  functions  by 
the  incumbent.  The  rights  of  Conover,  acquired  by  prior  pos- 
session, can  only  be  divested  by  legal  measures.  These  mea- 
sures have  not  been  applied,  and  his  rights  remain.  Being  in 
possession,  he  was  the  officer  de  facto,  and  until  ejected — which 
can  only  be  done  by  process  of  law — he  has  all  the  rights  inci- 
dent to  possession  with  color  of  title.  My  conclusions  are  that 
Conover  entered  the  office  and  took  possession ;  that  he  has  not 
been  removed  by  legal  warrant  or  authority,  or  left  it  himself, 
and  consequently  that  he  is  still  in,  and  for  this  purpose  entitled 
to  possession,  and  consequently  that  the  respondent,  as  the  office 
can  have  but  one  incumbent,  is  not  legally  in  possession. 
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It  follows  that  Conover  is  entitled  to  possession  of  the  books 
and  papers,  and  to  have  them  delivered  to  him  under  this  pro- 
ceeding. 


CONOVER  a.  WOOD. 

New  York  Superior  Court ;  Special  Term,  June,  1857. 
CONTEMPT  OF  COURT. — REFERENCE. 

It  is  contempt  of  court  for  a  person  who  knows  of  the  existence  of  an  order  in 
the  hands  of  an  officer  intending  to  serve  the  same  upon  him,  to  prevent,  wil- 
fully and  by  open  force,  either  made  or  directed,  the  service  of  such  process. 

But  it  is  essential  to  constitute  the  offence  in  such  case  that  the  party  should  be 
aware  that  the  officer  was  desirous  to  serve  him. 

Where,  on  an  order  to  show  cause  why  a  party  should  not  be  punished  for  con- 
tempt in  resisting  the  service  of  process,  the  opposing  affidavits  render  it  clear 
that  the  party  was  innocent  of  any  intention  to  resist  service,  the  court  will  not 
direct  a  reference  to  enable  the  moving  party  to  introduce  proofs  of  such  in- 
tention. 

Order  to  show  cause  why  the  defendant  should  not  be  pun- 
ished as  for  a  contempt. 

This  action  was  brought  by  Daniel  D.  Conover  against 
Fernando  Wood,  mayor  of  the  city  of  New  York,  and  James  C. 
Willett,  sheriff  of  the  city  and  county  of  New  York.  A  war- 
rant of  arrest  having  been  granted  against  the  defendant 
Wood,  it  was  placed  in  the  hands  of  Frederick  W.  Perry, 
one  of  the  coroners  of  the  city  and  county  of  New  York,  to  be 
executed. 

The  coroner  proceeded  to  the  mayor's  office,  in  the  endeavor 
to  execute  the  warrant,  but  was  denied  admission  and  forcibly 
prevented  from  entering,  by  policemen  stationed  on  guard  at 
the  door,  and  professing  to  act  by  direction  of  the  mayor.  He 
sent  in  word  that  he  had  business  with  the  mayor,  and  desired 
to  see  him,  but  was  refused  admission,  in  answer. 

On   an  affidavit  of  the   coroner,  showing   these   facts,  and 
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also  averring  that  the  defendant  had  resisted  the  service  of 
the  process,  the  plaintiff  obtained  an  order  to  show  cause 
why  the  defendant  Wood  should  not  be  punished  as  for  a  con- 
tempt. 

On  behalf  of  the  defendant  Wood  numerous  affidavits  were 
put  in  tending  to  show  that  he  was  not  informed  that  the  coro- 
ner's object  in  desiring  to  see  him  was  to  make  service  of  pro- 
cess ;  and  that  afterwards  being  so  informed,  he  sent  for  the 
coroner,  and  submitted  to  the  execution  of  the  process.  The 
facts  alleged  in  the  respective  affidavits  are  further  stated  in  the 
opinion  of  the  court. 

On  the  hearing  of  the  order,  the  counsel  for  the  plaintiff 
asked  the  court  to  direct  a  reference  to  ascertain  whether  the 
defendant,  when  refusing  to  admit  the  coroner,  was  aware  that 
the  latter  desired  to  make  service  of  process,  or  not. 

David  Dudley  field,  for  the  motion. — I.  The  court  has 
clearly  the  power  to  grant  a  reference  in  cases  like  the  present. 
(2  Rev.  Stats.,  626,  §  19  ;  Code,  §  271,  subd.  3.) 

II.  Under  the  circumstances  of  the  case  a  reference  should  be 
allowed.  The  usual  course  of  proceeding  is  to  issue  an  attach- 
ment; and  where  that  is  done  the  court  have  the  defendant's 
answer  on  oath  to  each  specific  question,  such  as  may  be  put. 
The  court  ought  not,  by  a  change  in  the  mode  of  proceeding,  to 
allow  the  plaintiff  to  be  deprived  of  an  opportunity  to  disprove 
the  affidavits  put  in  on  the  part  of  the  defendant.  The  plaintiff 
should  be  allowed  a  reference  with  permission  to  examine  the 
defendant  Wood  on  oath. 

Gilbert  Dean,  opposed. 

HOFFMAN,  J.,  on  the  conclusion  of  the  argument,  said : — I  feel 
it  necessary  to  say  a  word  here,  though  I  shall  not  decide  this 
motion  at  the  present  time.  I  congratulate  myself  (and,  indeed, 
I  believe  it  is  the  good  fortune  of  most  of  the  judges  in  this 
city)  that  applications  of  this  kind  are  so  rare,  as  to  make  at 
least  myself  destitute,  from  inexperience,  of  the  necessary  infor- 
mation, immediately  to  decide  questions  of  contempt  or  any 
other  questions  which  arise  on  motions  of  this  nature.  This 
application  arises  under  an  order  to  show  cause,  mainly  drafted 
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by  myself  after  an  examination  of  the  law.  It  is  founded  upon 
a  provision  of  the  statute  which  has  been  referred  to  by  the 
counsel  for  the  defendant  (2  Rev.  Stats.,  278,  §  10,  subd.  4).  It 
being  founded  upon  that,  an  order  to  show  cause  appeared  to 
me  to  be  the  proper  as  well  as  the  legal  course  to  be  pursued — 
the  direction  of  the  statute  being  that  the  party  shall  have  notice 
of  the  accusation  against  him  for  a  reasonable  time  to  prepare 
for  his  defence. 

The  affidavits  which  are  now  produced  presumptively  make 
out  a  case  exonerating  this  defendant  from  the  charge  of  inten- 
tional resistance  to  the  service  of  the  process  ordered  by  this 
court.  It  is  not  to  be  denied  that  the  sdenter  (so  to  speak)  of 
that  intended  resistance — the  criminality  of  contumacy  in  re- 
gard to  an  order  of  the  court — consists  in  the  intention ;  and  the 
existence  of  that  intention  must  be  deduced  upon  knowledge  or 
reasonable  information.  In  other  words,  unless  Mr.  "Wood  knew, 
at  the  time  Coroner  Perry  attempted  to  serve  this  order,  that  he 
had  an  order  to  which  the  defendant  was  bound  to  pay  obei- 
sance— unless  he  had  that  knowledge,  or  some  information  that 
Coroner  Perry  came  there  to  serve  such  order,  he  could  not  be 
guilty  of  the  attempt  to  violate  or  resist  the  process  of  the  court. 
His  own  affidavit  is  explicit  that  no  information  was  given  to 
him  by  Coroner  Perry  that  he  had  such  a  process — that  the 
communication  which  was  made  to  him  was  made  through  Mr. 
Dutcher,  his  ordinary  messenger ;  and  that  the  only  information 
communicated  to  him  was  that  the  coroner  wished  to  see  him. 
Mr.  Dutcher  corroborates  this  fully.  He  did  not  communicate 
to  the  mayor  that  Coroner  Perry  was  there  with  a  process  for 
the  purpose  of  serving  it  on  the  mayor.  The  latter  is  thus 
placed  in  a  position  in  which  it  appears  to  me  difficult  to 
imagine  that  the  foundation  upon  which  the  alleged  intention  of 
violating  or  resisting  the  process  can  be  sustained :  in  other 
words,  how  any  testimony  can  be  adduced  which  will  tend  to 
convict  Mayor  Wood  and  Mr.  Dutcher  of  such  falsehood — such 
absolute  falsehood  and  perjury  as  they  must  have  been  guilty  of 
in  these  affidavits,  if  Coroner  Perry  did  communicate  to  Dutcher, 
and  Dutcher  did  communicate  to  the  mayor  a  knowledge  of  the 
process  or  order  which  was  in  his  possession,  and  his  desire  to 
see  the  mayor  for  the  purpose  of  serving  it.  Yet  that  is  not  im- 
possible ;  because  there  may  be  proof  of  declarations  made  by 
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Butcher,  or  of  admissions  made  by  the  mayor,  which  would  tend 
to  neutralize  or  contradict  their  positive  statements. 

I  am  then  brought  to  the  question  whether,  under  this  section 
of  the  statute,  when  the  affidavits  to  meet  the  order  to  show 
cause  present  a  strong  case  to  the  judge's  mind,  of  freedom  from 
any  contumacy  done  or  intended,  it  is  within  the  province  of 
the  court,  and  the  practice  that  has  been  observed  in  similar 
cases,  to  direct  a  further  inquiry;  and  it  appears  to  me  that 
that  is  the  only  question  ;  but  at  any  rate  it  is  the  only  question 
which,  as  at  present  advised,  I  should  take  time  to  consider.  I 
think  at  present  that  the  order  to  show  cause  had  sufficient  foun- 
dation ;  and  again  I  am  strongly  inclined  to  the  opinion  that  the 
provision  of  the  Revised  Statutes,  to  which  reference  has  been 
made  by  the  defendant's  counsel  (2  Rev.  Stats.,  278,  §  10,  subd. 
4),  can  properly  bear  an  interpretation  which  would  embrace 
a  case  of  intended  resistance  to  a  process  or  order  known  to 
be  issued  by  a  court,  although  no  actual  service  is  made  upon 
the  party.  Upon  these  two  points  I  see  no  reason  to  change  the 
opinion  which  induced  me  to  grant  the  order  to  show  cause,  al- 
though I  shall  give  them  further  consideration.  The  main  ques- 
tion is  the  one  alluded  to — whether,  when  the  defendant  makes 
a  case  sufficient  to  exempt  him,  it  is  the  course  of  practice  in 
similar  instances  to  give  an  opportunity  to  the  party  making  the 
accusations  for  further  inquiry,  and  to  adduce  testimony,  and  if 
that  be  the  case,  whether  a  reference  of  the  matter  to  a  referee 
would  be  the  proper  mode. 

I  will  therefore  adjourn  the  case  for  decision  on  the  applica- 
tion until  Thursday  at  10  o'clock. 
t 

On  the  adjourned  day,  Mr.  Justice  Hoffman  rendered  his  de- 
cision in  writing,  as  follows : — 

HOFFMAN,  J. — Upon  the  return  of  an  order  to  show  cause  why 
the  defendant  should  not  be  punished  for  resisting  the  process  of 
the  court,  an  application  is  made  on  the  part  of  the  plaintiff  for 
a  reference  to  ascertain  the  facts  by  examining  the  parties  and 
taking  testimony. 

The  order  to  show  cause  was  made  under  article  1  of  title  11, 
chapter  111  of  the  Revised  Statutes  (p.  276),  and  under  subdi- 
vision 4  of  section  10.  The  coroner  had  certified  to  the  court 
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the  names  of  the  resisters,  their  aiders  and  abettors,  to  the  end 
that  they  might  be  proceeded  against  for  their  contempt,  pur- 
suant to  section  1  of  2  Revised  Statutes,  441. 

A  distinction  is  made  between  the  proceedings  in  such,  a  case 
and  those  under  the  title,  Proceedings  for  contempts  to  enforce 
civil  remedies  (2  Rev.  Stats.,  523).  Section  14  of  the  statute 
first  referred  to  (2  Rev.  /Stats.,  278),  provides  that  nothing  in 
the  preceding  sections  shall  be  construed  to  extend  to  any  pro- 
ceeding against  parties  or  officers,  as  for  a  contempt  for  the  pur- 
pose of  enforcing  any  civil  right  or  remedy ;  and  in  proceedings 
under  the  latter  act  it  is  essential  to  the  infliction  of  punishment 
that  the  court  shall  adjudge  the  act  to  have  impaired,  defeated, 
or  prejudiced  the  rights  or  remedies  of  a  party. 

This  distinction  is  referred  to  by  Mr.  Justice  Bosworth  in  the 
case  of  the  People  a.  Compton  (2  Duer,  578) ;  and  in  the  case 
of  Adams  a.  Dancer  (2  Brod.  <&  JS.,  24),  there  is  an  example  of 
it.  A  sheriff's  officer  served  the  defendant  with  a  copy  of  a 
capias,  showed  him  the  original,  and  explained  the  object. 
The  defendant  collared  him,  and  ordered  him  to  quit  his  pres- 
ence. On  moving  for  an  attachment  for  a  contempt  of  the 
process,  the  counsel  was  desired  to  obtain  an  affidavit,  pointing 
out  more  fully  in  what  respect,  and  to  what  degree,  the  act  of 
violence  obstructed  the  due  execution  of  the  process  of  the  court. 
On  another  day,  nothing  being  added,  the  court  said  they  would 
lay  down  no  rule  whether  every  collaring  or  shaking  an  officer 
would  or  would  not  be  deemed  a  contempt  of  court ;  but  it  suf- 
ficed to  say,  that  no  case  was  here  made  which  disclosed  any 
such  obstructions  of  their  process  as  to  require  this  summary 
mode  of  punishment. 

Section  12  of  the  statute  (2  Rev.  Stats.,  277)  directs  that  in 
cases  where  the  contempt  is  not  committed  in  the  presence  of 
the  court,  the  party  charged  shall  be  notified  of  the  accusation, 
and  have  a  reasonable  time  to  make  his  defence.  This  was 
given  by  the  order  to  show  cause.  The  counsel  for  the  defend- 
ant insists  that  the  case  is  not  within  the  provision  of  the  statute ; 
that  the  order  or  process  must  be  served  before  the  case  of  re- 
sistance can  arise.  I  think  not. 

In  my  opinion,  when  a  party  knows  of  the  existence  of  an 
order  in  the  hands  of  an  officer  to  be  served  upon  him,  and 
wilfully  prevents  that  service  by  open  force  made  or  directed, 
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the  resistance  is  as  fully  within  the  statute  as  if  he  had  received 
and  contemned  it.  In  the  Commonwealth  a.  Feely  (2  Virg. 
cases,  1),  Feely  was  punished  as  for  a  contempt,  for  using  means 
to  prevent  one  Wright  from  attending  as  a  witness  to  prove  a 
deed  executed  by  him,  Feely,  after  a  subpoana  had  been  served 
upon  "Wright.  And  the  Practical  Register  defines  a  contempt 
to  be  "a  disobedience  to  the  court,  or  an  opposing  order  de- 
spising the  authority,  justice,  and  dignity  thereof.  Sometimes 
it  arises  from  one  or  more  opposing  and  disturbing  the  execu- 
tion or  service  of  the  process  of  the  court,  or  using  force  to  the 
party  that  serves  it."  (Pract.  Reg.,  99,  100.)  See  also  Gil- 
bert's History  of  the  Common  Pleas,  20,  21,  for  an  account  of 
the  origin  of  the  power,  and  the  reasons  why  a  trial  by  jury  in 
such  cases  is  not  a  right. 

The  affidavits  on  the  part  of  the  defendant  have  made  out  a 
case  exonerating  him  from  either  the  act  of  resistance  or  the 
intention  to  resist.  His  own  oath  is  corroborated  by  that  of 
Dutcher,  that  no  communication  of  the  fact  that  the  coroner 
had  process  to  serve  upon  him,  was  made  to  him. 

The  inquiry,  and  the  only  pertinent  inquiry,  is,  whether  the 
defendant  knew  of  the  coroner  having  an  order  to  serve  upon 
him,  or  whether  there  are  facts  enough  deposed  to,  to  make  him 
chargeable  with  such  knowledge.  In  this  view  Dutcher  is  con- 
tradicted by  Perry,  as  to  the  announcement  of  his  possessing  a 
writ,  and  his  intention  to  serve  it.  But  Dutcher  cannot  be  con- 
tradicted by  Perry,  as  to  the  omission  to  apprise  the  defendant 
of  that  fact.  It  might  tend  to  render  his  statement  doubtful  as 
to  the  one  fact,  if  he  was  not  to  be  believed  as  to  the  other,  and 
with  oath  against  oath,  I  might  be  warranted  in  making  a  fur- 
ther inquiry.  But  still  the  question  would  remain  upon  the 
defendant's  affidavit,  not  contradicted,  and  apparently  not  ca- 
pable of  being  contradicted.  That  is  also  collaterally  sustained 
by  the  proof  of  his  sending  for  the  coroner  in  order  to  submit  to 
the  court,  after  some  information  subsequently  reaching  him, 
that  the  coroner  had  a  writ.  I  have  come  to  the  conclusion  that 
in  such  a  case,  when  the  court  is  satisfied  that  no  continuance  of 
its  order  took  place,  and  the  papers  before  it  makes  this  out  free 
from  doubt,  a  further  investigation  is  not  allowable. 

Every  court  is  the  judge  whether  a  contempt  has  been  com- 
mitted against  it  or  not.  (-i  Cow.,  50;  18  Jurist,  225,  Q.  B.; 
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Crawford's  case,  13  Queen's  Bench  7?.,  613.)  In  the  People  a. 
Few  (2  John.,  209),  an  order  to  show  cause  why  an  attachment 
should  not  issue  had  been  granted.  It  was  for  improper  and 
disrespectful  publications  during  a  suit.  Upon  affidavits  the 
court  refused  the  rule ;  saying — 

"  The  issuing  of  an  attachment  is  always  a  matter  of  discretion 
in  the  court,  and  under  the  circumstances  of  the  case,  public 
justice  does  not  require  our  interposition,  though  we  may  con- 
demn the  publication  in  question."  In  Jackson  a.  Smith  (5 
Johns.,  117),  the  court  say  that  if  the  answers  to  interrogatories 
show  that  no  contempt  has  been  committed,  the  party  is  entitled 
to  his  discharge ;  but  if  it  be  admitted,  the  court  will  proceed 
to  pronounce  such  judgment  as  the  circumstances  of  the  case 
may  require. 

The  leading  case  of  The  People  a.  Freer  (1  Cai.  R.,  485-518), 
is  an  example,  also,  of  the  determination  of  the  question  upon 
affidavits.  To  the  like  effect  are  several  cases  as  well  under  the 
other  statute,  when  the  proceeding  is  to  protect  civil  remedies, 
as  in  England  under  the  general  power  of  a  court.  (Albany 
City  Bank  a.  Schermerhorn,  9  Paige,  375 ;  Matter  of  Vander- 
bilt,  4  Johns.  Ch.  E.,  57;  Blake  a.  D'Arsy,  2  Molloy,  352 ;  and 
several  cases  cited  in  Lechmere  Charlton's  case,  2  Mylne  (& 
C.,  340.) 

The  rule  deducible  from  the  authorities  is  this  :  That  in  a 
proceeding  like  the  present,  it  is  the  satisfaction  of  the  offended 
dignity  of  the  law,  and  vindication  of  the  respect  due  to  tribu- 
nals of  justice  which  calls  for  interposition  and  punishment. 
The  court,  which  is  alleged  to  have  been  insulted,  is  the  judge 
of  what  is  due  to  itself,  and  to  the  cause  of  public  justice.  If, 
upon  the  case  presented,  it  cannot  hesitate — if  there  is  no  room, 
judicially  speaking,  for  doubt  upon  the  facts — if,  upon  that  case, 
a  jury  could  come  but  to  one  conclusion,  then  there  is  neither 
precedent  nor  justice  in  protracting  the  inquiry ,  upon  the  sug- 
gestion that  a  severe  examination  may  contradict  what  is  now 
established,  or  may  render  doubtful  what  is  now  clear.  My 
conclusion  is,  that  the  order  to  show  cause  must  be  discharged. 
It  is  not  a  case  for  costs. 
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New  York  Superior  Court;  Special  Term,  March,  1857. 
FAILURE  TO  REPAIR. — MODE  OF  ALLEGING. 

A  complaint  against  the  owner  of  premises  leased  to  a  third  person,  to  recover 
damages  sustained  by  plaintiff  by  the  falling  of  a  part  of  the  building  through 
want  of  repairs,  is  bad  on  demurrer,  unless  it  states  facts  from  which  the  court 
cay  say  that  the  owner  was  bound  to  keep  the  premises  in  repair. 

A  mer%  general  allegation  that  defendant  was  bound  to  keep  the  premises  in  re- 
pair is  insufficient. 

Demurrer  to  complaint. 

This  action  was  brought  by  Catherine  E.  Casey,  by  her  guar- 
dian, against  Francis  Mann. 

The  complaint  stated  that  the  plaintiff  received  great  injuries 
on  her  head  and  back  by  the  giving  way  and  falling  down  of  a 
back  stoop  and  stairs  on  a  certain  building  owned  by  the  de- 
fendant ;  that  the  said  stoop  and  stairs  were  in  a  bad  condition 
of  repair,  and  had  been  provided  by  the  defendant  for  the  ac- 
cess of  the  residents  of  the  premises  to  a  back  yard,  and  that  the 
plaintiff,  as  one  of  those  residents,  was  entitled  to  their  use. 

The  complaint  then  averred  that  the  defendant,  as  owner,  was 
bound  to  keep  the  premises,  and  especially  the  said  stoop  and 
stairs,  in  good  condition  and  repair,  and  had  neglected  and  re- 
fused to  do  so,  and  that  in  consequence  of  such  neglect  and 
refusal,  the  plaintiff  has  sustained  the  injuries,  specifying  them, 
complained  of.  Judgment  was  demanded  for  $5,000  as  dam- 
ages. 

The  defendant  now  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

DUER,  J. — I  am  obliged,  with  some  reluctance,  to  hold  that 
the  demurrer  is  well  taken.  The  averment  that  the  defendant 
was  bound  to  repair  is  plainly  insufficient.  It  is  the  averment 
of  a  conclusion  of  law,  and  no  facts  are  stated  from  which  the 
court  can  say  that  the  obligation  to  repair  resulted.  The  com- 
plaint, as  I  construe  it,  admits  that  the  premises  were  occupied, 
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not  by  the  defendant,  but  by  third  persons,  and  consequently  it 
was  upon  them  as  tenants,  and  not  upon  the  defendant  as  owner 
and  landlord,  that  the  duty  of  keeping  them  in  good  condition 
and  repair  presumptively  rested  ;  and  it  is  not  alleged  there  was 
any  special  agreement  by  which  the  relative  duties  of  the  par- 
ties were  altered.  Upon  this  point,  the  decision  at  general  term 
of  this  court,  in  Howard  a.  Doolittle  (3  Duer,  164),  is  a  conclu- 
sive authority.  The  averment  of  the  defendant's  neglect  and 
refusal,  as  the  duty  is  not  shown  to  have  been  imposed  upon 
him,  is  immaterial. 

Judgment  for  defendant,  unless  plaintiff,  within  twenty,  days, 
serve  an  amended  complaint,  and  pay  costs  of  demurrer. 


V(r  MEAD  a.  MITCHELL. 

b 

,Y,  Supreme  Court,  first  District  ;  Special  Term,  July,  1857. 


The  history  of  the  law  of  England  and  of  the  State  of  New  York  respecting  the 
partition  of  lands, — reviewed. 

One  of  two  tenants  in  common  of  certain  lands,  devised  her  moiety  thereof  to  a 
trustee,  to  receive  the  rents  and  profits  thereof,  and  apply  them  to  the  use  of  a 
female  cestui  que  trust  named  in  the  devise,  during  her  life,  and  after  her  death, 
in  default  of  her  appointment  under  a  power  given  her,  to  convey  to  her  heir?. 
During  the  lifetime  of  the  cestui  que  trust  a  partition  suit  was  brought  by  the 
other  tenant  in  common,  making  the  trustee,  the  cestui  que  truxt,  and  all  her 
heirs  expectant  then  living,  parties  defendant  The  court  decreed  a  sale,  and 
directed  that  half  the  net  proceeds  be  paid  to  the  trustee  to  be  invested  subject 
to  the  trust  above  mentioned. 

Held,  on  motion  by  the  purchaser  to  be  discharged  from  his  purchase, — 
1.  That  (under  Laws  of  1840,  ch.  177)  the  decree  was  binding  upon  the  in- 
terests of  any  persons  not  yet  in  being,  who  might  afterwards  b*  come  entitled 
to  share  in  the  devised  property,  as  well  as  upon  persons  in  being ;  and  that 
the  purchasers  therefore  took  a  good  title. 

2.  That  (under  §  113  of  the  Code)  the  persons  not  in  being,  who,  by  possi- 
bility, might  have  an  interest  in  the  premises,  should  be  considered  as  repre- 
sented in  the  suit  by  the  trustee,  and  so  bound  by  the  decree,  as  if  made  parties 
by  name. 

Motion  on  behalf  of  a  purchaser  at  a  sale  of  premises  in  par- 
tition, to  be  discharged  from  his  purchase. 


NEW-TOKK.  93 


Mead  a.  Mitchell. 


The  suit  in  partition  was  brought  by  Benjamin  Mead  against 
William  Mitchell  and  others.  The  complaint  set  forth  that  the 
plaintiff  and  one  Ellen  Tooker,  prior  to  the  year  1843,  were 
owners  as  tenants  in  common  of  a  certain  lot  with  a  store 
thereon,  in  South-street  in  the  city  of  'New  York,  each  entitled 
to  one  equal  undivided  half  part  thereof. 

That  said  Ellen  Tooker,  being  so  seized  of  said  undivided  half 
part  of  said  lot  and  store  on  or  about  November  3,  1843,- by  her 
last  will  and  testament,  duly  executed  to  pass  real  estate,  de- 
vised all  her  real  estate  to  William  Mitchell,  his  heirs  and  as- 
signs forever,  in  trust,  to  receive  the  rents  and  profits  thereof, 
and  apply  the  same  to  the  use  of  Ellen  C.  T.  Hudson  during  her 
natural  life,  as  the  same  should  accrue,  not  by  way  of  anticipa- 
tion, and  free  from  any  control  of  her  husband,  for  her  separate 
use;  and  after  her  death,  in  default  of  the  appointment  (which 
she  was  by  said  will  authorized  to  make),  to  convey  the  same  to 
such  persons  of  the  blood  of  the  said  Ellen  C.  T.  Hudson,  as 
would  have  inherited  the  same  from  her  if  she  had  died  intes- 
tate, seized  of  said  premises ;  and  the  said  Ellen  C.  T.  Hudson 
(if  she  should  so  elect)  was  authorized  to  appoint  in  writing,  in 
the  nature  of  a  last  will  and  testament,  that  the  rents  and  profits 
of  said  real  estate,  or  any  part  thereof,  should  be  applied,  after 
her  decease,  to  the  use  of  her  husband,  Joseph  Hudson,  during 
his  life,  and  in  like  manner  to  appoint,  after  her  death,  or  his 
and  her  death,  that  the  said  joint  estate  be  conveyed  to  such 
persons  of  her  blood  who  would  have  inherited  the  same  from 
her  if  she  had  died  intestate,  seized  of  the  same,  but  to  each  in 
such  proportion  and  for  such  estates  as  to  her  might  seem  proper. 

That  Mrs.  Hudson  had  had  two  children,  William  Henry 
Hudson,  and  a  daughter,  who  has  died  leaving  a  child,  Catha- 
rine H.  Robinson,  her  sole  heir  at  law. 

The  complaint  in  this  case  was  filed  by  the  plaintiff  to  obtain 
a  partition  or  sale  of  this  store  and  lot,  and  the  parties  defend- 
ant were  William  Mitchell,  the  trustee  under  the  will  of  Mrs. 
Tooker,  the  owner  in  her  lifetime  of  the  other  undivided  half  of 
said  premises,  Mrs.  Hudson  and  her  husband,  and  her  only  child 
and  grandchild.  These  were  all  the  persons  living,  known  or 
unknown,  who  have  any  interest  in  the  premises,  present  or  con- 
tingent. . 

The  decree  in  this  cause,  which  was  entered  in  November, 
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1855,  directed  that  the  premises  should  be  sold  (actual  partition 
thereof  being  impracticable),  and  that,  after  payment  of  the 
costs  and  expenses  of  the  suit  and  of  the  sale,  the  proceeds 
should  be  paid,  one  half  to  the  plaintiff,  and  the  other  half  to 
the  trustee  under  the  will  of  Mrs.  Tooker,  "  to  be  held  and  dis- 
posed of  by  him,  under  and  in  pursuance  of  the  trusts  and  de- 
vises contained  in  said  will,  and  with  and  subject  to  the  powers 
and  appointments  and  limitations  contained  in  said  will." 

The  premises  were  sold  by  a  referee  to  David  Dows,  for  the 
sum  of  $38,500.  The  purchaser  objected  to  take  the  title,  and 
now  moved  to  be  discharged  from  his  purchase,  on  the  ground 
that  it  was  uncertain  who,  upon  the  death  of  Ellen  C.  T.  Hud- 
son or  of  her  said  husband,  might  be  entitled  to  the  remainder 
in  fee  ;  and  that  such  persons  being  uncertain  and  unknown, 
the  court  had  no  authority  to  order  a  sale  of  the  premises ;  and 
that  such  sale  and  a  conveyance  executed  in  fulfilment  thereof, 
would  be  no  bar  to  the  claims  of  the  persons  (except  those 
named  in  this  suit),  who  should  or  might  be  entitled,  on  the 
death  of  Ellen  T.  C.  Hudson  and  Joseph  Hudson,  to  the  re- 
mainder in  fee  of  the  said  undivided  half  of  the  premises. 

(7.  Van  Santvoordt,  for  the  motion. 

John  T.  Hoffman  and  B.  D.  Silliman,  opposed. 

DAVEES,  J. — At  common  law,  estates,  in  respect  to  their 
owners,  when  held  by  more  than  one  person,  were  divided  into 
estates  in  joint  tenancy,  tenancy  in  common,  and  coparcenary : 
the  first  two  were  created  by  the  act  of  the  parties,  and  the  last 
by  the  act  of  the  law. 

And  at  common  law,  partition  could  be  made  in  every  case 
by  the  consent  of  all  the  owners,  yet  it  could  not  be  compelled 
by  one  co-tenant  against  the  will  of  the  others  or  of  any  of  them, 
except  in  the  case  of  coparceners,  until  the  passage  of  the  stat- 
utes of  31  Henry  8,  ch.  1,  and  of  32  Henry  8,  ch.  32,  extended 
this  right  to  joint  tenants  and  tenants  in  common.  In  all  cases 
partition  was  to  be  made  by  a  suit  of  partition,  and  an  actual 
partition  only  could  be  had  in  any  case.  The  manner  of  mak- 
ing partition  between  parceners,  either  by  consent  or  by  writ 
de  partitione  facienda,  is  fully  explained  in  Coke  Litt,  .tit.  Par- 
ceners, 166#,  passim. 
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The  act  of  March  16,  1785,  passed  by  the  Legislature  of  this 
State,  authorized  the  partition  of  estates  held  by  joint  tenants, 
tenants  in  common,  and  coparceners.  The  preamble  to  this 
act  recites  the  necessity  for  its  passage,  and  the  reasons  which 
influenced  the  Legislature  in  authorizing  the  partition  of  lands. 
They  should  be  borne  in  mind,  in  construing  the  power  con- 
ferred on  this  court  in  reference  to  this  subject.  It  declares, 
"  Whereas,  many  tracts  of  land  in  this  State  are  held  by  divers 
persons  as  joint  tenants,  tenants  in  common,  and  coparceners, 
and  such  tracts  cannot  by  law  be  divided,  by  reason  of  the  ab- 
sence, infancy,  or  coverture  of  some  of  the  proprietors,  to  the 
great  detriment  of  the  owners,  and  the  prejudice  of  agricul- 
ture," therefore  be  it  enacted,  &c. 

The  statute  then  authorizes  any  one  or  more  proprietors  of 
any  tract  or  tracts,  parcel  or  parcels  of  land,  which  then  were, 
or  thereafter  might  be  undivided,  who  might  incline  to  have  a 
partition  thereof,  to  procure  the  appointment  of  commissioners 
to  make  actual  partition  of  said  lands,  among  the  several  per- 
sons entitled  thereto,  having  first  set  aside  such  portion  thereof 
as  they  might  conceive  to  be  sufficient  to  defray  the  expense  of 
the  partition. 

The  allottment  made  by  the  commissioners  was  to  be  filed 
in  the  clerk's  office  of  that  county  where  the  greater  part  of 
the  lands  lay,  and  the  same  was  to  be  good  evidence  of  such 
partition.  And  such  partition,  it  was  declared,  should  "  be 
valid  and  effectual  in  the  law  to  divide  and  separate  the  said 
lands." 

Section  4  of  said  act  authorized  the  commissioners  to  proceed 
and  sell  at  public  vendue,  to  the 'highest  bidder,  that  part  of 
said  tract  set  apart  to  defray  the  expense  of  the  partition. 
"  And  their  deed  to  the  puchaser  shall  pass  as  good  a  title  to 
such  bidder,  for  the  separate  enjoyment  of  the  same,  as  if  all 
the  patentees  or  proprietors  of  the  said  land  had  made  and  exe- 
cuted the  same  in  due  form  of  law." 

By  section  15  of  said  act,  the  Court  of  Common  Pleas  of  any 
county,  in  which  lands  were  situated,  on  the  application  of  any 
one  or  more  owners  or  proprietors  for  the  partition  thereof, 
where  the  value  of  the  same  did  not  exceed  five  thousand 
pounds,  were  authorized  to  appoint  commissioners  to  make 
partition  thereof,  but  if  such  division  could  not  be  made,  with- 
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out  great  prejudice  to  the  owners,  and  the  commissioners 
should  so  report  to  the  court,  and  if  the  value  did  not  exceed 
three  thousand  pounds,  the  court  might  order  the  commissioners 
to  make  sale  of  the  same  at  public  vendue,  and  to  make  and 
execute  good  and  sufficient  conveyances  thereof  to  the  purchaser, 
"which  shall  operate  as  an  effectual  bar,  both  in  law  and 
equity,  against  such  owners,  proprietors,  and  all  persons  claim- 
ing under  them." 

This  act,  and  others  relating  to  the  same  subject,  were  revised 
in  1813.  (1  Rev.  Laws,  507.) 

Section  5  of  this  act  authorizes  a  sale  in  the  same  manner  as 
the  act  of  17£5,  and  section  16  authorizes  the  Court  of  Chancery, 
in  cases  of  partition  pending  therein,  to  decree  a  sale  in  the 
same  cases  as  the  courts  of  law  were  authorized  by  that  act,  "  and 
where  the  ends  of  justice  shall  require  it." 

Section  14  of  this  act  provided  that  whenever  partition  shall 
be  made,  in  any  of  the  courts,  or  a  sale  shall  take  place,  and 
any  of  the  parties  shall  have  a  freehold  estate  in  the  premises 
as  tenants,  by  curtesy,  or  in  dower,  or  as  other  tenant  for  life, 
whether  such  life  estate  be  created  by  act  and  operation  of  law, 
or  by  devise,  grant,  or  otherwise, — and  the  person  entitled  to 
the  reversion,  remainder,  or  inheritance,  after  the  termination  of 
the  particular  estate  is  unknown  or  uncertain,  at  the  time  of  the 
commencement  of  the  suit,  or  before  the  sale,  so  that  they  could 
not  be  made  parties  thereto,  either  by  reason  that  the  heir  at 
law  of  the  party  last  seized  of  the  inheritance  shall  be  contin- 
gent or  uncertain,  or  that  the  ownership  of  the  inheritance  shall 
be  contingent  or  uncertain,  or  that  the  ownership  of  the  inherit- 
ance shall  depend  upon  an  executory  devise,  or  the  remainder 
shall  be  a  contingent  remainder,  then  and  in  every  such  case 
the  partition  or  sale  shall  be  binding  on  such  person  or  persons 
as  would  have  become  entitled  to  such  reversion,  remainder,  or 
inheritance,  upon  the  termination  of  the  particular  estate,  as 
fully,  absolutely,  and  effectually  as  if  such  person  had  been 
known  and  named  in  such  proceedings.  This  section  contains  a 
provision  that  notice  shall  have  been  given  and  published  to 
such  unknown  or  uncertain  tenant  in  reversion  or  remainder,  as 
owner  of  the  inheritance ;  and  a  further  provision,  that  the 
court  shall  take  order  for  securing  a  proportion  of  moneys 
which 'the  person  who  would  have  been  entitled  to  the  inherit- 
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ance,  upon  the  termination  of  such  particular  estate,  would  justly 
be  entitled  to. 

Section  16  of  this  act  authorizes  the  Court  of  Chancery,  in 
cases  of  partition,  to  decree  a  sale  of  the  premises,  in  the  same 
cases,  in  which  a  court  of  law  had  power  to  decree  a  sale,  or 
where  the  ends  of  justice  should  require  it,  thus  extending  the 
power  of  that  court  to  decree  a  sale  in  every  case  where  it 
should  deem  the  ends  of  justice  would  be  promoted  thereby. 

Section  17  declared  that  all  sales  and  partitions,  had  in  the 
Court  of  Chancery,  should  be  firm  and  effectual  forever,  and 
the  final  decree  for  partition  or  sale  should  be  binding  and  con- 
clusive on  all  parties  named  in  the  proceedings,  or  their  repre- 
sentatives ;  and  in  like  manner  on  all  parties  who,  or  whose  in- 
terests, were  unknown,  as  if  the  said  proceedings  had  taken 
place  in  a  court  of  law,  provided  that  when  the  parties  inter- 
ested were  unknown,  or  their  estates  or  interests  were  unknown, 
proper  allegations  were  made  in  the  complaint,  and  notice  was 
to  be  given  to  all  such  unknown  persons  or  parties.  If  such  un- 
known persons  or  parties  did  not  appear  by  a  day  certain,  then 
the  bill  was  taken  as  confessed  by  them. 

These  proceedings  manifestly  contemplated  making  parties 
all  persons  in  being  who  might,  by  any  possibility,  have  an 
interest  in  the  premises,  to  the  end  that  if  they  did  not  appear 
and  answer,  such  interest,  whatever  it  might  be,  should  be  cut 
off,  and  the  partition  and  sale  be  effectual  forever.  But  in  a  case 
where  all  persons  in  being  were  parties  to  the  suit,  and  the  con- 
tingency of  interest  was  dependent  on  after-born  persons,  in 
such  case  it  would  have  been  an  idle  ceremony  to  have  given 
the  notice  required  by  the  act,  and  therefore  not  contemplated 
by  it.  There  could  be  no  appearance  by  persons  not  in  being, 
but  it  is  seen  that  the  statute  as  effectually  cuts  off  their  rights 
and  interests,  as  those  of  unknown  persons  in  being  to  whom  the 
notice  was  given. 

"We  have  seen  that  by  the  provisions  of  the  act  of  1785  a  por- 
tion of  the  premises  might  be  sold,  and  a  good  title  given 
thereto.  That  by  the  act  of  1813  it  was  contemplated  that  in 
all  cases  where  an  actual  partition  could  not  be  made,  a  sale  of 
the  premises  should  be  had,  and  a  division  of  the  proceeds  had 
among  the  parties  interested,  whose  rights  were  known  and 
ascertained.  And  as  to  such  rights  as  were  unknown  or  uncer- 
.  You  V.— 7 


98  ABBOTTS'  PRACTICE  REPORTS. 

Mead  a.  Mitchell. 

tain,  or  contingent,  the  proceeds  of  sale  affected  thereby  were 
to  be  retained  by  the  court,  and  such  order  made  as  would 
secure  the  same  to  the  person  entitled  thereto,  upon  the  deter- 
mination of  the  contingency  or  uncertainty. 

It  cannot  but  be  apparent  that  the  Legislature  intended  to 
permit  partition  in  all  cases  where  practicable,  and  where  not, 
that  a  sale  of  the  premises  should  be  had.  In  either  event,  the 
purchaser  was  to  take  a  good  title  to  the  premises,  divested  of 
all  claims  of  any  person  therein,  or  who  might  become  inter- 
ested therein.  Such  parties,  if  known,  being  made  parties  to 
the  suit,  and  if  unknown,  or  any  interest  therein  uncertain,  then 
as  to  such,  the  court  were  to  take  such  order  as  required. 

An  examination  of  the  provisions  of  the  Revised  Statutes  will 
show  that  these  previous  acts  have  not  been  essentially  modi- 
fied, but  their  details  rendered  more  specific  and  accurate. 
That  part  of  the  Revised  Statutes  which  treats  of  the  partition 
of  lands  owned  by  several  persons,  is  found  in  Part  III.,  chap.  5, 
title  3. 

Section  35  of  that  title  declares  the  effect  of  a  confirmation  of 
the  report  of  commissioners  in  partition  by  a  judgment  of  the 
court,  that  such  partition  shall  be  firm  and  effectual  forever,  and 
binding  and  conclusive,  on  all  parties  named  therein,  and  their 
legal  representatives,  who,  at  the  time,  shall  have  any  interest 
in  said  premises,  or  who,  by  any  contingency,  may  be  or  may 
become  entitled  to  any  interest  therein,  or  who  shall  have  any 
interest  in  any  undivided  share  of  the  premises,  as  tenant  for 
years,  for  life,  or  by  the  curtesy, — on  all  persons  interested  in 
the  premises,  who  may  be  unknown,  to  whom  notice  by  publica- 
tion had  been  given  as  therein  directed,  and  on  all  persons 
claiming  from  such  persons  or  parties,  or  either  of  them. 

In  case  of  a  sale  of  the  premises  which  the  court  were  author- 
ized to  make,  the  commissioners  in  partition  by  section  60  of 
said  title,  are  to  execute  conveyances  to  the  purchaser,  and  sec- 
tion 61  declares  that  such  conveyances,  when  executed  and  re- 
corded, shall  be  a  bar,  both  in  law  and  equity,  against  all  per- 
sons interested  in  the  premises  named  in  the  proceedings,  and 
against  all  persons  unknown,  if  notice  of  the  application  by 
publication  should  have  been  given  as  therein  directed. 

Section  84  of  said  title  declares  that  the  final  decree  for  par- 
tition or  sale  of  any  premises,  made  by  the  Court  of  Chancery, 
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shall  have  the  like  force  and  effect  as  if  such  proceedings  had 
been  had  in  the  Supreme  Court,  under  the  foregoing  provisions. 
It  is  true  that  the  language  of  the  act  of  1813  has  undergone 
some  change  in  the  revision  of  1830,  but  there  is  nothing  con- 
tained in  the  notes  of  the  revisers,  or  in  the  last  revision,  which 
indicates  any  intention  on  the  part  of  the  Legislature  to  make 
any  substantial  change  in  the  act.  A  mere  change  of  phrase- 
ology in  a  revision  of  the  statutes  will  not  alter  the  law,  unless 
it  evidently  appears  that  such  was  the  intention  of  the  Legisla- 
ture. (Yate's  Case,  4  Johns.,  359 ;  Matter  of  John  Brown,  2jL 
Wend.,  316  ;  Theriat  v.  Hart,  2  Hill,  380.) 

In  reference  to  these  provisions  of  the  Revised  Statutes, 
Chancellor  Walworth  said,  in  Moring  v.  Phillips  (1  Paige, 
472),  in  1829,  that  "  ample  provision  is  made  for  a  case  like  the 
present  in  the  Revised  Statutes.  After  they  go  into  operation, 
the  court  may  decree  a  sale  which  will  give  to  the  purchaser  a 
perfect  title  to  the  premises,  discharged  of  all  liene  and  encum- 
brances." The  chancellor  thereupon  ordered  the  case  to  stand 
over  till  after  the  first  day  of ^January  $hen  next,  when  the  Re- 
vised Statutes  w;ere  to  go  into  operation,  to  the  end  that  a  de- 
cree of  sale  of  the  premises  might  then  be  made  as  might  be 
just,  and  as  the  court  might  then  have  the  power  to  make. 

I  think  this  review  of  the  legislation  of  this  State  shows  that, 
in  the  case  of  an  actual  partition,  or  of  sale  for  that  purpose,  it 
was  the  intention  of  the  Legislature  to  give  to  the  purchaser  a 
perfect  title  to  the  premises,  and  which  was  to  be  a  bar  of  all 
legal  and  equitable  rights  of  all  the  parties  to  such  proceedings. 
If  the  persons  interested  were  known,  they  were  to  be  made 
parties  to  the  suit  or  proceeding ;  if  not  known,  and  in  being, 
they  were  made  parties  in  effect  by  the  publication  of  the  notice 
4-equired  by  statute.  If  any  persons  not  in  being  at  the  time, 
might  by  any  possibility  have  an  interest  in  the  premises,  such 
interest  could  be  protected  by  the  court  making  the  necessary 
order  for  setting  aside  and  investing  such  proportion  of  the  pro- 
ceeds of  sale,  as  would  be  an  ample  protection  for  such  future 
contingent  interest. 

This,  it  is  conceded,  could  be  done  in  the  case  of  an  actual 
partition.  Indeed,  since  the  case  of  "Wills  v.  Slade  (6  Ves.  498), 
decided  in  1801,  it  has  not  been  an  open  question.  In  that 
case,  the  Lord  Chancellor  held  that  it  was  no  objection  to  a 
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partition  that  other  persons,  not  parties  to  the  suit  (and  who 
could  not  in  any  sense  be  made  parties,  because  not  in  being), 
may  come  in  esse  and  be  entitled. 

The  same  rule  was  laid  down  by  Yice-chancellor  M'Coun,  in 
Cheesraan  v.  Thome  (1  Edw.,  629).  He  says,  "  in  looking  at  the 
statute,  I  see  that  those  entitled  to  the  reversion,  remainder,  or 
inheritance,  after  the  termination  of  any  particular  estate,  are 
bound  by  a  judgment  in  partition,  and  a  decree  of  this  court  is 
equally  binding  and  conclusive." 

In  that  case  a  sale  had  been  decreed  and  made,  and  the  pur- 
chaser refused  to  take  on  the  ground  that  the  interests  of  persons 
not  in  esse  were  not  barred  by  the  sale.  This  case  was  decided 
in  1833,  and  was  generally  regarded  as  settling  the  law  on  the 
subject. 

In  Jackson  v.  Edwards,  Vice-chancellor  M'Coun  held  that 
the  inchoate  right  of  dower  of  a  married  woman,  in  real  estate, 
sold  for  partition  by  order  of  the  Court  of  Chancery,  was  not 
extinguished,  as  no  provision  was  made  by  law  for  securing  the 
fund  or  proceeds  belonging  to  the  husband,  or  some  portion  of 
it,  for  the  benefit  of  the  wife,  in  the  event  of  her  survivorship. 
His  opinion  in  this  case  was  reversed  by  Chancellor  "Walworth, 
on  appeal  (7  Paige,  386).  The  chancellor  says  (p.  406),  that  on 
a  careful  examination  of  the  provisions  of  the  Revised  Statutes, 
he  had  arrived  at  the  conclusion  that  a  sale  by  commissioners 
in  partition,  under  a  judgment  in  a  court  of  law,  or  by  a  master 
under  a  decree  in  chancery,  will  of  itself  be  sufficient,  without 
any  act  of  the  wife,  to  extinguish  the  contingent  right  of  the 
wife,  in  any  part  of  the  estate,  when  she  is  a  party,  and  whether 
an  infant  or  adult.  He  further  says,  that  the  six  last  sections  of 
the  revised  act  of  1813,  to  which  reference  has  already  been 
made,  were  intended  to  remedy  the  various  defects  then  existing- 
in  the  law,  and  to  reach  the  various  estates  and  interests  of  all 
persons  in  the  several  undivided  shares  of  the  premises  held  in 
common,  in  which  some  of  the  parties  had  a  present  estate  or 
otherwise,  "so  as  to  make  the  partition  or  sale  under  the  judg- 
ment or  decree  valid  and  binding,  as  to  every  estate  or  interest 
in  an  undivided  share  of  the  premises,  whether  present  or  future, 
vested  or  contingent." 

He  says  the  act  of  1813  was  found  defective  in  two  particulars, 
which  were  remedied  by  the  revisers,  retaining  substantially 
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all  the  provisions  of  the  act  of  1813,  in  relation  to  the  barring 
other  future  and  contingent  interests,  by  a  sale  of  the  premises 
under  the  judgment  or  decree.  He  says  "  that  it  was  the  inten- 
tion of  the  revisers  to  enable  the  courts  to  give  to  a  purchaser, 
under  the  judgment  or  decree,  when  a  sale  of  the  premises  was 
found  to  be  necessary,  a  perfect  title  as  against  every  future  or 
contingent  interest  in  any  undivided  share  of  the  property." 

The  judgment  of  the  chancellor  in  this  case  was  affirmed  by 
the  Court  of  Errors  (22  Wend.,  498).  Two  opinions  were  de- 
livered in  that  court — one  by  Bronson,  justice,  the  other  by 
Verplanck,  senator.  Judge  Bronson,  in  reviewing  the  opinion 
of  the  chancellor  on  the  point  now  under  consideration,  says 
that  in  cases  of  actual  partition,  a  contingent  interest  may  at- 
tach to  the  part  assigned  in  severalty  to  the  owner  of  the  par- 
ticular estate,  on  which  the  contingent  interest  was  limited, 
without  working  any  injustice.  But  when  we  come  to  a  sale, 
which  takes  away  the  property,  the  difficulties  in  relation  to 
contingent  interests  seem  to  him  insuperable.  He  states  that 
while  the  Legislature  has  been  careful  to  protect  actual  and 
vested  interests,  no  provision  whatever  has  been  made  for  those 
who  have  only  contingent  interests  in  the  property  sold.  That 
if  the  Legislature  had  intended  to  cut  off  contingent  estates  by  a 
sale,  they  would  have  provided  for  an  indemnity  to  the  owners, 
by  requiring  an  investment  of  some  portion  of  the  proceeds  of 
the  sale,  for  the  benefit  of  those  who  might  become  entitled  to 
the  property,  on  the  happening  of  the  events  on  which  the  vest- 
ing of  their  estates  depended.  The  learned  judge  concludes  by 
saying  that  "  it  must  be  admitted  that  the  Legislature  has  used 
very  comprehensive  terms  in  relation  to  contingent  as  well  as 
vested  estates,  and  it  may  not  be  open  to  the  courts  to  say,  that 
any  possible  interest  is  saved  from  the  operation  of  the  statute. 
If  that  construction  should  ultimately  prevail,  it  will  then  be 
our  duty,  whenever  a  rule  is  made,  to  take  such  order  in  rela- 
tion to  the  proceeds,  as  will  most  effectually  protect  the  rights 
of  those  having  contingent  interest  in  the  property." 

Judge  Bronson  seemed  to  think  that  there  was  a  difference 
between  the  language  used  in  section  35,  as  to  the  effect  of  con- 
veyances in  an  actual  partition,  and  that  used  in  section  61,  on 
a  sale.  With  great  deference,  I  must  say  that  I  am  unable  to 
see  that  the  latter  is  not  as  strong  as  the  former,  and  that  it 
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was  the  intention  of  the  Legislature  to  give  to  'the  purchaser 
on  a  sale  as  good  and  perfect  a  title  as  was  given  by  the  con- 
veyance of  the  commissioners  on  an  actual  partition.  We  have 
seen  that  Chancellor  Walworth  so  thought,  and  I  think  that  a 
careful  examination  of  the  provisions  of  the  revised  act  of  1813, 
and  of  the  provisions  of  the  Revised  Statutes,  will  lead  to  the 
inevitable  conclusion  that  the  conveyance,  in  either  event, 
vested  in  the  grantee  a  perfect  title  to  the  premises. 

Senator  Verplanck  says,  in  the  case  cited  supra,  that  by  the 
statute  regulating  partitions,  the  conveyance  of  the  commis- 
sioners and  the  deed  of  the  master  are  both  declared  to  be  a  bar, 
both  in  law  and  equity,  against  all  persons  interested  in  the 
lands  in  any  way,  who  shall  be  named  in  the  proceedings,  and 
provision  is  expressly  made  for  bringing  to  the  knowledge  of 
the  court  the  rights  and  titles  of  all  persons  having  any  interest 
in  the  lands  to  be  partitioned.  That,  when  the  property  is  once 
converted  into  money,  the  doctrine  of  annuities  and  reversions, 
and  the  tables  of  probabilities  of  lives  and  survivorships,  afford 
an  easy  and  fair  mode  of  ascertaining  the  probable  and  equi- 
table extent  of  the  wife's  interest,  and  other  future  and  contin- 
gent interests,  as  well  as  the  value  of  present  estates  in  dower  or 
by  the  curtesy.  He  therefore  holds,  with  the  chancellor,  "  that 
in  all  such  cases  it  will  be  the  duty  of  the  court  to  ascertain 
and  settle  the  value  of  such  future  estates  and  interests  in  anal- 
ogy to  the  express  provisions  of  the  statutes,  relative  to  the 
shares  of  parties  who  have  present  estates  for  life  in  posses- 
sion." 

This  decision  was  made  in  December,  1839,  and  in  conse- 
quence of  the  doubts  suggested  by  Vice-chancellor  M'Coun 
and  Judge  Bronson,  as  to  the  power  of  the  court  to  protect 
future  and  contingent  interests,  the  Legislature,  at  its  next  ses- 
sion, passed  the  act  of  April  28,  1840  (Laws  of  1840,  ch.  177). 

By  the  first  section  of  this  act,  it  is  provided  that  in  all  cases 
of  sales,  under  judgment  or  decree  in  partition,  where  it  shall 
appear  that  any  married  woman  has  an  inchoate  right  of  dower 
in  any  lands  sold,  or  that  any  person  has  any  vested  or  contin- 
gent future  right  or  estate  in  such  lands,  it  shall  be  made  the  duty 
of  the  court,  under  whose  judgment  or  decree  such  sale  is  made, 
to  ascertain  and  settle  the  proportional  value  of  such  inchoate, 
contingent,  or  vested  right  or  estate,  according  to  the  principles 
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applicable  to  annuities  or  survivorships,  and  to  direct  such  pro- 
portion of  the  proceeds  of  sale  to  be  invested,  secured,  or  paid 
over  in  such  manner  as  shall  be  judged  best  to  secure  and  pro- 
tect the  rights  and  interests  of  the  parties. 

Section  2  authorizes  any  married  woman  to  release  to  her 
husband  her  estate  and  interests. 

Section  3  declares  that  such  release,  and  also  the  payment, 
investment,  or  otherwise  securing  any  share  of  the  proceeds 
of  a  sale  according  to  the  first  section  of  the  act,  shall  be  a 
bar,  both  in  law  and  equity,  against  any  such  right,  estate,  or 
claim. 

It  will  be  observed  first,  that  the  language  of  this  third  sec- 
tion is  much  broader  and  more  significant  than  that  of  sections 
35,  61,  and  84  of  the  Revised  Statutes.  They  declare  the  con- 
veyance executed  to  be  a  bar,  both  at  law  and  in  equity,  against 
all  persons  named  in  the  proceedings,  and  all  persons  and  par- 
ties who  were  unknown,  to  whom  notice  had  been  given  by 
publication.  The  third  section  of  this  act  declares  that  the  pay- 
ment, investment,  or  otherwise  securing  such  proportion  of  the 
proceeds  of  sale  as  the  court  may  deem  adequate  to  protect  such 
vested  or  contingent  future  right  or  estate,  shall  be  a  bar,  both 
in  law  and  equity,  against  any  such  right,  estate,  or  claim. 
While,  perhaps,  therefore,  an  argument  might  be  raised  upon  the 
provisions  of  the  Revised  Statutes,  that  the  sale  was  only  a  bar 
to  persons  in  being,  either  named  or  unknown,  and  did  not  in- 
clude those  not  in  being,  yet  I  think  that  the  provisions  of  sec- 
tion 3  of  the  act  of  1840,  declaring  the  sale  and  security  of  a 
portion  of  the  proceeds  a  bar  to  any  future  contingent  interest, 
estate,  or  claim,  as  full,  complete,  and  perfect  as  language  can 
make  it ;  and  includes  as  well  those  in  being,  in  whom  the 
estate  might  subsequently  vest,  as  those  not  in  being.  It  is  any 
such  future  contingent  right,  estate,  or  claim  in  the  premises 
sold  which  is  cut  off  and  forever  barred. 

It  will  be  observed,  secondly,  that  the  language  of  this  statute 
is  identical  with  that  used  by  Senator  Yerplanck  and  the  chan- 
cellor in  Jackson  v.  Edwards,  and  seems  especially  framed  to 
meet  the  objections  made,  and  to  remove  the  difficulties  started 
by  Vice-chancellor  M'Coun  and  Judge  Bronson.  These  being 
removed  by  this  act  of  legislation,  we  have  a  uniform  current 
of  decisions  in  this  State,  that  an  actual  partition  cuts  off  all 
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future  contingent  estates,  and  that  a  sale,  by  the  judgment  or 
decree  of  the  court,  has  the  same  effect. 

It  will  be  seen,  by  reference  to  the  judgment  or  decree  in  this 
cause,  that  the  plaintiff,  who  is  undeniably  entitled  to  an  equal 
undivided  moiety  of  the  premises,  of  which  partition  is  sought, 
is  to  receive  an  equal  half-part  of  the  proceeds  of  the  sale,  and 
that  the  other  equal  half-part  thereof,  and  to  which,  if  an  actual 
partition  could  be  made,  the  future  contingent  rights  and  estates 
therein  would  attach,  are  to  be  paid  over  to  the  trustee  named 
in  the  will  of  the  former  tenant  in  common  thereof,  "  to  be  by 
him  held  and  disposed  of  under  and  in  pursuance  of  the  trusts 
and  devises  contained  in  said  will,  and  with  and  subject  to  the 
powers,  and  appointments,  and  limitations  contained  in  said 
will."  The  court  has,  therefore,  in  compliance  with  the  act  of 
1840,  directed  such  proportion  of  the  proceeds  of  the  sale  to  be 
secured  and  paid  over,  as  it  judged  best  to  secure  and  protect 
the  rights  of  the  parties  interested  in,  or  who  should  be  entitled 
to  such  future  or  contingent  rights  or  estates,  and  such  payment 
or  securing  is  by  the  same  act  declared  to  be  a  bar,  both  in  law 
and  equity,  against  any  such  right,  estate,  or  claim. 

It  follows,  therefore,  that  the  purchaser  takes  a  perfect  title 
to  the  premises,  free  and  discharged  of  and  from  all  such  future 
or  contingent  rights,  estates,  or  claims. 

But  it  is  said,  on  the  part  of  the  purchaser,  that  this  dispo- 
sition of  the  property  may  work  an  injury  to  those  who  may 
hereafter  be  entitled  to  the  remainder  in  the  undivided  half- 
part  thereof,  on  the  determination  of  the  particular  estate,  that 
the  proceeds  of  sale  set  apart  for  their  security  may  be  wasted 
or  lost ;  and  that  eventually,  when  their  estate  vests,  it  will  be 
gone ;  and  that  it  is  their  right  to  have  the  property  remain  in- 
tact till  such  contingent  rights  become  vested. 

The  answer  to  this  last  objection,  it  seems  to  me,  is  found, 
first,  in  the  fact  that  the  Legislature — for  the  purpose  of  pre- 
venting a  suspension  of  the  alienation  of  real  estate,  and  to 
enable  tenants  in  common  to  realize  and  enjoy  what  is  without 
contest  their  own — have  permitted,  for  such  purposes,  a  dispo- 
sition of  the  property.  The  present  owner,  who  has  rights  and 
interests  which  he  ought  to  be  permitted  to  enjoy,  is  under  no 
obligation  to  await  the  contingencies  which  his  co-tenants  may 
have  seen  fit  to  have  created.  The  co-tenant  should  not,  if  it 
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can  be  avoided,  be  thus  permitted  to  embarrass  and  deprive  the 
other  co-tenant  of  the  enjoyment  of  his  estate.  I  think  no  such 
injustice  is  sanctioned  by  the  law,  or  should  receive  any  coun- 
tenance in  this  court ;  but  while  the  rights  of  those  whose  inter- 
ests are  uncertain  and  contingent,  are  and  should  be  fully  pro- 
tected, those  in  reference  to  whose  rights  no  dispute  exists 
should  be  permitted  their  free  and  full  enjoyment.  This  re- 
sult is  warranted  by  law,  and  is,  I  think,  attained  in  this 
case. 

The  other  objection  urged,  that  the  sale  should  not  be  per- 
mitted, because  a  possibility  exists  that  the  fund  paid  over  or 
secured  as  a  protection  of  the  rights  of  the  parties  who  may  have 
a  future  or  contingent  interest  therein,  may,  before  the  same 
becomes  vested,  be  wasted  or  lost,  is  equally,  in  my  opinion,  un- 
tenable. A  similar  objection  was  met  and  satisfactorily  an- 
swered by  Senator  Verplanck,  in  the  case  of  Jackson  v.  Edwards. 
He  says  :  "  But  the  validity  of  the  sale  does  not  necessarily  de- 
pend upon  the  just  application  and  apportionment  of  the  fund 
raised  by  it.  The  latter,  though  an  important  part  of  the  duty 
of  the  court,  may  be  carelessly  or  erroneously  performed,  or  its 
performance  may  be  waived  by  the  negligence  or  the  acqui- 
escence of  the  parties,  but  in  neither  case  ought  the  sale,  and 
the  conveyances  under  it,  to  be  disturbed." 

I  am  therefore  of  the  opinion  that  the  purchaser  at  this  sale 
will  take  a  title  free  and  clear  of  all  future  or  contingent  right, 
estate,  or  claim,  to  said  premises,  and  that  he  should  complete 
his  purchase. 

If  I  had  had  any  serious  doubts  as  to  the  soundness  of  the 
conclusions  thus  far  formed,  upon  another  ground  I  think  these 
future  contingent  estates,  and  those  who  may  become  entitled  to 
them,  were  fully  before  the  court.  By  the  will  of  Mrs.  Tooker, 
her  undivided  moiety,  or  half-part  of  this  property,  is  given  to 
William  Mitchell,  his  heirs  and  assigns,  in  trust,  to  receive  the 
rents  and  profits  thereof,  and  apply  them  to  the  use  of  Mrs. 
Henderson  during  her  life ;  and  on  her  death,  if  she  shall  so 
appoint  to  apply  the  same,  to  the  use  of  her  husband  during  his 
life ;  and  on  his  death,  or  after  her  death,  in  default  of  such  ap- 
pointment by  her,  to  convey  the  same  to  such  persons  of  her 
blood  as  would  have  inherited  it  if  she  had  died  intestate.  By 
the  will  of  Mrs.  Tooker  she  has  power  to  appoint,  by  will,  that 
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the  "  trust  estate  should  be  conveyed  to  such  persons  of  her 
blood  as  she  may  elect,"  &c'. 

In  Brewster  v.  Striker  (2  Comst.,  19),  a  similar  devise  was 
held  to  vest  the  legal  estate  in  the  trustees,  and  that  the  same 
created  an  active  and  not  a  passive  trust. 

Section  113  of  the  Code  provides  that  a  trustee  of  an  express 
trust  may  sue,  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  brought.  If  he  can  sue,  it  follows  that  he 
may  be  sued,  and  that  the  cestui  que  trusts  are  before  the  court 
by  representation. 

A  familiar  instance  of  the  application  of  this  principle,  is  that 
of  executors  and  administrators,  in  respect  of  the  personal  estate 
of  their  testator  or  intestate.  Whenever  a  suit  is  instituted  which 
affects  that  personal  estate,  all  the  legatees  have  precisely  that 
kind  of  interest  which  has  been  specified  in  the  general  rule  ;  but 
they  are  unnecessary  parties,  inasmuch  as  bylaw  their  interests  are 
protected,  they  themselves  may  be  said  to  be  represented  in  the 
person  of  the  executor  or  administrator  (Calvert  on  Parlies,  20). 

In  this  case  all  the  parties  having  any  interests  in  the  estate  in 
esse,  were  before  the  court.  The  trustee  ex  necessitate  represented 
those  not  in  being,  and  therefore  they  are  bound  by  the  decree 
as  if  they  were  parties.  Lord  Redesdale  says  in  Giffard  v.  Hart 
(1  Sch.  <&  Z.,  409),  "  Contingent  limitations  and  executory  de- 
vises to  persons  not  in  being,  may  in  like  manner  be  bound  by  a 
decree  against  a  person  claiming  a  vested  estate  of  inheritance ; 
but  a  person  in  being  claiming  under  a  limitation  by  way  of  ex- 
ecutory devise,  not  subject  to  any  preceding  estate  of  inherit- 
ance, by  which  it  may  be  defeated,  must  be  made  a  party  to  a 
bill  affecting  his  rights." 

It  appears  to  me  therefore  quite  clear,  according  to  many  and 
well-settled  principles  of  equity,  that  the  persons  not  in  being, 
who  by  possibility  may  have  an  interest  in  these  premises,  were 
represented  by  the  trustee  in  whom  the  estate  is  now  vested, 
and  will  be  bound  by  the  decree  made  in  this  cause, — that  the 
section  of  the  Code  quoted  before  is  in  affirmance  of  this  princi- 
ple, and  clearly  establishes  the  position  assumed  by  the  parties 
to  this  suit,  that  the  trustee  represents  all  the  interests  of  the 
persons  not  in  being  in  these  premises. 

An  order  must  therefore  be  entered  in  this  cause  directing 
the  purchaser  to  complete  his  purchase. 
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CLARKE  a.  THE  CITY  OF  ROCHESTER. 
Su/preme  Court,  Seventh  District ;  General  Term,  June,  1857. 

CONSTITUTIONAL  LAW. — SUBMISSION  TO  PEOPLE. — PRACTICE  IN 
LEGISLATIVE  PROCEEDINGS.  —  SUBSCRIPTIONS  BY  MUNICIPAL 
CORPORATIONS. 

The  Supreme  Court  is  bound,  -when  called  upon  in  due  form  to  do  so,  to  pro- 
nounce invalid  all  acts  of  the  Legislature  clearly  conflicting  with  the  funda- 
mental law  of  the  constitution. 

But  the  court  can  declare  an  act  of  the  Legislature  void,  only  when  it  violates  the 
constitution  clearly,  palpably,  plainly,  and  in  such  manner  as  to  leave  no  doubt 
or  hesitation  on  the  minds  of  the  members  of  the  court. 

The  rule  is  established  in  this  State,  that  a  mere  plan  or  project  of  a  general  law, 
prepared  by  the  Legislature  and  submitted  to  the  people  to  be  approved  or 
rejected  by  them,  cannot  become  a  law  by  receiving  the  popular  approval. 

But  an  act  of  the  Legislature,  complete  and  perfect  as  an  act  of  legislation, 
giving  certain  powers  to  a  municipal  corporation,  is  not  rendered  void  by  the 
fact  that  it  contains  a  proviso  forbidding  those  powers  to  be  exercised  by  the 
officers  of  the  corporation,  except  upon  the  approval  of  the  corporators,  to  be 
ascertained  at  an  election. 

The  inhabitants  of  the  city,  and  not  the  Common  Council,  constitute  the  corpo- 
ration. 

The  nature  of  conditional  legislation — considered. 

The  proper  form  of  drawing,  passing,  and  submitting  to  the  people  for  approval, 
a  law  contracting  a  State  debt. 

The  Legislature  may  authorize  a  municipal  corporation  to  subscribe  to  the  stock 
of  a  railroad  company,  with  the  consent  of  a  majority  of  the  corporators  duly 
ascertained. 

The  passage  of  a  law,  authorizing  such  subscription  to  the  stock  of  a  private 
corporation,  subject  to  the  assent  or  approval  of  the  municipal  corporation,  or 
to  take  effect  upon  the  approval  or  assent  of  such  municipal  corporation  ex- 
pressed by  the  vote  of  the  corporators,  is  not  a  delegation  of  power  to  the  cor- 
poration to  pass  the  law,  but  is  a  legitimate  case  of  conditional  legislation,  and 
is  entirely  within  the  discretion  of  the  Legislature. 

Appeal  from  a  judgment  at  the  circuit  rendered  in  favor  of 
plaintiff. 

In  1851  the  Legislature  of  the  State  of  New  York  passed  an 
act  to  amend  the  charter  of  the  city  of  Rochester,  in  which, 
among  other  provisions,  authority  was  given  to  the  Common 
Council  of  the  city  to  raise  money,  not  exceeding  $300,000,  on 
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bonds  of  the  city,  and  with  such  funds  to  subscribe  to  the  stock 
of  the  Rochester  &  Genesee  Valley  Railroad  Company.  A 
proviso  was  added,  that  the  above  provision  should  not  take 
effect  until  submitted  to  the  electors  of  the  city  for  the  purpose 
of  determining  whether  or  not  it  was  expedient  for  the  city  to 
borrow  the  money  for  the  purpose  mentioned. 

Such  election  having  been  held,  and  the  city  having  made  a 
subscription  for  $300,000  of  the  stock  pursuant  to  the  act,  they 
subsequently  made  a  contract  with  Freeman  Clarke,  plaintiff  in 
this  action,  to  sell  to  him  the  stock  subscribed  for,  upon  his  pay- 
ing certain  amounts  at  certain  specified  times.  By  the  terms  of 
one  clause  in  the  contract,  it  was  provided  that  upon  the  failure 
of  the  purchaser  to  pay  as  agreed,  all  previous  payments  should 
be  forfeited. 

The  plaintiff  proceeded  to  make. payments  pursuant  to  the 
contract,  until  they  amounted  to  the  sum  of  $41,740.  Being 
then  advised  that  the  law  and  the  subscription  made  under  it 
were  void,  and  that  if  he  should  complete  his  contract  the  city 
could  not  give  him  a  good  title  to  the  stock,  he  demanded  of 
the  city  a  return  of  his  payments  made.  The  city  refusing  to 
comply  with  this  demand,  he  commenced  this  action  to  recover 
the  amount. 

The  action  was  tried  at  circuit  by  the  court  without  a  jury, 
and  judgment  rendered  for  the  plaintiff.  (Clarke  a.  The  City  of 
Rochester,  13  How.  Pr.  ./?.,  204.)  From  that  judgment  the  de- 
fendants now  appealed  to  the  general  term. 

The  facts  are  more  fully  stated  in  the  opinions. 

E.  Griffin  and  0.  Hastings,  for  the  appellant. 
S.  Matthews,  for  the  respondent. 

E.  DARWIN  SMITH,  J. — This  action  was  brought  to  recover  the 
sum  of  $41,740,  paid  for  principal  and  interest  by  the  plaintiff 
upon  a  contract  for  the  sale  to  him  by  defendants  of  3,000 
shares  of  the  stock  of  the  Rochester  &  Genesee  Valley  Railroad 
Company,  issued  under  and  in  pursuance  of  sections  285  to  292 
inclusive,  of  an  act  to  amend  the  charter  of  the  city  of  Roches- 
ter, passed  July  3,  1851. 

The  learned  judge  before  whom  the  cause  was  tried  without 
a  jury  at  the  circuit,  has  found  as  a  conclusion  of  law  upon  the 
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facts  stated  in  the  case,  that  the  said  sections,  285  to  292  inclu- 
sive, of  the  act  aforesaid,  never  became  a  valid  law  of  the 
State ;  and  that  the  subscription  to,  and  the  taking  of  the  said 
3,000  shares  of  the  stock  of  the  Rochester  &  Genesee  Valley 
Railroad  Company,  authorized  and  taken  under  said  sections, 
were  illegal  and  void :  that  the  several  payments  made  by  the 
plaintiff  to  the  defendants  therefor  were  made  without  consid- 
eration ;  and  that  the  plaintiff  was  entitled  to  rescind  the  said 
contract,  and  require  the  repayment  and  recover  against  the  de- 
fendants the  several  sums,  with  the  interest  thereon  ;  and  accord- 
ingly rendered  judgment  for  the  plaintiff  for  the  money  so  paid, 
deducting  certain  offsets  specified  in  the  case. 

From  this  judgment  the  defendant  has  appealed  to  this  court, 
and  we  are  called  upon  to  review  the  decision  of  the  circuit 
judge  upon  the  single  question,  whether  the  said  sections  of  the 
act  aforesaid  were  or  were  not  constitutional  and  valid. 

Under  our  republican  system,  the  powers  of  government  are 
distributed  to  the  executive,  legislative,  and  judiciary  depart- 
ments. It  is  the  exclusive  province  of  the  Legislature  to  enact 
the  laws,  and  to  pass  upon  all  questions  relating  to  their  expe- 
diency, and  to  the  time,  manner,  and  mode  of  their  operation. 
It  pertains  to  the  judiciary  to  interpret  the  laws  thus  enacted, 
and  to  carry  the  same  into  effect.  Acting  in  common  with  the 
Legislature  under  the  constitution  which  both  are  sworn  alike 
to  support,  it  is  our  duty  to  bring  all  laws,  when  called  upon  in 
due  form  to  enforce  them,  to  the  touchstone  of  the  constitution, 
and  to  pronounce  against  the  validity  of  all  acts  clearly  in  con- 
flict with  the  fundamental  law. 

The  invalidity  of  the  act  under  which  the  defendant  took  the 
stock  and  issued  the  city  bonds  in  question,  is  placed  by  the 
learned  judge  who  tried  the  cause  at  the  circuit,  as  appears 
from  his  opinion,  upon  two  grounds. 

First,  on  the  ground  that  the  sections  of  the  act  conferring 
the  power  upon  the  mayor  and  Common  Council  of  Rochester 
to  subscribe  for  the  stock  in  the  Rochester  &  Genesee  Yalley 
Railroad  Company,  and  issue  bonds  to  pay  for  the  same,  were 
not  duly  passed  in  conformity  with  forms  prescribed  in  the  con- 
stitution. 

Second,  on  the  ground  that  the  Legislature  could  not  confer 
upon  municipal  corporations,  and  the  defendant  could  not  exer- 


110  ABBOTTS'  PRACTICE  EEPOETS. 

Clarke  a.  The  City  of  Rochester. 

else,  the  powers  of  subscribing  to  the  stock  of  a  railroad  company 
and  issuing  bonds  of  the  city  as  authorized  by  the  charter  in 
question. 

In  approaching  the  discussion  of  the  questions  presented 
upon  this  appeal,  it  is  impossible  that  we  should  be  insensible 
to  the  great  importance  of  the  cause,  and  of  the  uncommon 
magnitude  of  the  interests  involved  in  its  decision. 

Aside  from  the  $300,000  of  the  bonds  of  the  city  of  Rochester 
in  question  in  this  action,  now  doubtless  in  the  hands  of  inno- 
cent holders  who  have  purchased  them  for  their  full  nominal 
amount,  probably  millions  of  other  bonds  of  like  character 
have  been  issued  by  other  city  and  town  authorities,  all  to  be 
affected  by  our  decision.  The  pecuniary  loss  to  individuals 
which  the  affirmance  of  the  decision  of  the  circuit  judge  will 
involve,  the  check  it  will  give  to  many  important  public  im- 
provements in  this  State  and  elsewhere,  and  the  disastrous 
influence  it  must  have  upon  public  credit,  and  upon  the  charac- 
ter of  the  cities  and  towns  and  of  the  States  under  whose  author- 
ity and  laws  these  bonds  have  been  issued,  can  scarcely  be 
over-estimated. 

Considerations  of  this  kind,  while  they  cannot  be  unheeded 
or  unappreciated  by  the  court,  cannot  be  permitted  to  divert  us 
from  our  duty  to  declare  the  law  according  to  our  convictions, 
irrespective  of  the  consequences.  They  may,  however,  most 
fitly  be  permitted  to  exercise  a  proper  influence  in  impressing 
upon  us  the  duty  of  more  than  ordinary  carefulness  in  our  inves- 
tigations, deliberations,  and  conclusions. 

The  first  question  presented  upon  this  appeal  is  purely  one  of 
form. 

It  is  not  the  first  question  in  order  discussed  in  the  opinion  oi 
the  circuit  judge,  but  meets  us  in  limine  in  the  case^  and 
should,  we  think,  be  first  considered ;  for  if  the  objection  it  pre- 
sents is  well  taken,  it  is  necessarily  conclusive  of  the  cause. 
This  question  is  based  upon  the  decision  of  the  Court  of  Appeals 
in  Barto  v.  Himrod.  (4  Seld.,  483 ;  see  also  Thome  v.  Cramer, 
15  Bart.,  112 ;  Bradley  v.  Baxter,  73.,  122.) 

These  cases  arose  under  the  act  "  to  establish  free  schools 
throughout  the  State,  passed  March  26,  1849."  The  tenth  sec- 
tion of  that  act  was  as  follows :  "  The  electors  shall  determine  by 
ballot  at  the  annual  election  to  be  held  in  November  next, 
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whether  this  act  shall  or  shall  not  become  a  law"  Sections  11, 
12,  8,  13,  provided  for  submitting  the  question  to  the  people  at 
the  next  election,  and  prescribe  the  form  of  the  proceedings  for 
that  purpose. 

Section  14  was  as  follows:  "In  case  a  majority  of  all  the 
votes  in  the  State  shall  be  cast  against  the  new  school  law,  this 
act  shall  be  null  and  void ;  and  in  case  a  majority  of  all  the 
votes  in  the  State  shall  be  cast  for  the  new  school  law,  then  this 
act  shall  become  a  law,  and  shall  take  effect  on  the  first  day  of 
January,  1850." 

The  Court  of  Appeals  held  that  this  act  was  invalid,  "  because 
the  provisions  contained  in  it  in  relation  to  free  schools  were 
never  constitutionally  enacted." 

Judge  Ruggles,  who  gave  the  leading  opinion,  says  of  the 
provisions  of  the  act,  that  "  they  were  not  law,  or  to  become 
law,  until  they  had  received  a  majority  of  the  votes  of  the  people 
at  the  general  election  in  their  favor,  nor  unless  they  received 
such  majority.  It  results  therefore  unavoidably  from  the  terms 
of  the  act  itself,  that  it  was  the  popular  vote  which  made  the 
law.  The  Legislature  prepared  the  plan  or  project,  and  sub- 
mitted it  to  the  people  to  be  passed  or  rejected." 

Judge  Willard,  who  also  gives  an  opinion  in  the  case,  says  of 
it :  "  In  short,  the  law  was  a  mere  proposition  submitted  to  the 
people,  to  be  adopted  or  rejected  as  they  please.'1'' 

It  was  upon  this  ground  that  the  decision  was  put ;  that  the 
ac-t  in  question  had  none  of  the  properties  of  a  law — that  it  was 
a  mere  project  or  proposition  of  the  Legislature  submitted  to  the 
people  for  their  adoption  or  rejection.  It  is,  of  course,  an  au- 
thoritative and  binding  adjudication  upon  the  case  presented, 
and  affords  a  conclusive  rule  for  the  decision  of  all  cases  de- 
pending upon  the  same  facts.  While  we  bow  to  its  decision  on 
the  point  presented,  we  are  at  liberty  to  dissent  from  some  of 
the  reasoning  advanced  for  the  decision,  and  submit,  with  re- 
spect, that  the  soundness  of  some  of  the  conclusions  or  views  con- 
tained in  the  opinions  of  the  learned  judges  who  gave  the  opin- 
ion of  the  court  may  well  be  questioned.  But  the  case  doubt- 
less establishes  the  rule  in  this  State,  that  the  Legislature  cannot 
evade  the  responsibility  of  passing  general  acts  by  submitting  a 
project  of  a  law  to  the  people  for  their  acceptance  or  rejection. 

We  come,  then,  to  the  question  whether  the  rule  thus  estab- 
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lished  applies  to  the  sections  of  the  act  to  amend  the  charter  of 
the  city,  under  which  the  points  in  controversy  now  presented 
to  the  court  have  arisen.  The  act  in  which  these  sections  are 
contained,  is  entitled  "  An  act  to  amend  an  act  entitled  an  act 
to  amend  and  consolidate  the  several  acts  relating  to  the  city  of 
Rochester,  passed  April  10,  1850,  passed  July  3,  1851,  three- 
fifths  being  present,"  as  the  same  appears  in  the  Session  Laws  of 
1851,  chap.  38-9,  p.  757. 

The  act  consists  of  24  sections,  containing  provisions  in  respect 
to  a  great  variety  of  particulars  before  it  comes  to  the  sections 
285,  286,  287.  and  289,  290,  291,  and  292,  in  question,  which 
are  additions  to  the  charter. 

Section  285  declares  that  "  it  shall  be  lawful  for  the  Common 
Council  of  the  city  of  Rochester,  to  borrow  on  the  faith  and 
credit  of  said  city,  any  sum  of  money  not  exceeding  three  hun- 
dred thousand  dollars,  for  a  term  not  exceeding  twenty  years,  at 
a  rate  of  interest  not  exceeding  seven  per  cent,  per  annum,  and 
to  execute  bonds  therefor  under  the  corporate  seal  and  the  sig- 
nature of  the  mayor,  and  such  other  officers  as  the  Common 
Council  may  designate ;  the  bonds  so  to  be  executed  may  be  in 
such  sums,  and  payable  in  such  places  and  times,  not  exceeding 
twenty  years,  and  in  such  form  as  the  Common  Council  may 
deem  expedient." 

Section  286  authorizes  the  Common  Council  to  dispose  of 
such  bonds  in  such  manner  as  they  shall  deem  advantageous  for 
the  city,  and  the  money  which  shall  be  so  raised  to  be  invested 
in  the  stock  of  the  Rochester  &  Genesee  Yalley  Railroad  Com- 
pany, and  employed  and  used  in  the  construction  of  the  said  rail- 
road buildings  and  appurtenances,  and  for  no  other  purpose  ;  and 
the  Common  Council  was  authorized  to  subscribe  for  or  purchase 
said  stock  to  the  amount  of  $300,000,  the  city  to  acquire  all  the 
rights  and  privileges,  and  be  liable  to  all  the  responsibilities  of 
stockholders. 

Section  287  provides  that  the  dividends  to  be  received  on  the 
stock  shall  be  applied  to  pay  the  interest  on  the  bonds,  and  in 
case  of  a  deficiency,  the  amount  to  be  made  up  by  taxation,  in 
the  same  manner  as  other  city  expenses. 

Section  288  allows  the  Common  Council  to  loan  the  money  to 
be  received  on  the  bonds,  before  it  shall  be  required  in  the  con- 
struction of  the  road,  to  Banks. 
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Section  289  authorizes  the  Common  Council  to  exchange  the 
stock  for  the  bonds,  or  to  sell  the  same. 

Section  290  provides  that  the  Common  Council  shall  nominate 
and  appoint  one  director  in  the  railroad  company  for  every 
$75,000  of  stock  held  by  the  city  at  the  time  of  any  election  of 
directors. 

Section  291  declares  that  the  preceding  sections  285,  286,  287, 
288,  289,  290,  together  with  this  section  (§  291),  shall  not  take 
effect  until  they  shall  be  submitted  to  the  electors  of  the  city  of 
Eochester,  qualified  to  vote  for  charter  officers  of  said  city,  at 
such  times  as  the  Common  Council  shall  direct,  for  the  purpose 
of  determining  "  whether  or  not  it  is  expedient  for  said  city  to 
borrow  the  money  mentioned  in  said  sections  for  the  purpose 
therein  specified  /"  and  provides  also  particularly  how  the  elec- 
tion shall  be  conducted,  the  votes  canvassed,  the  result  ascer- 
tained, and  a  certificate  thereof  filed  in  the  city  clerk's  office,  in 
the  same  manner  as  at  the  other  charter  elections. 

Section  292  is  as  follows  :  "  If  the  said  sections,  285,  286,  287, 
288,  289,  290,  291,  shall  be  approved  by  two-thirds  of  the  votes 
of  the  electors  of  said  city,  and  voting  at  such  elections  as  above 
prescribed,  then  the  same  shall  take  effect  immediately  after  the 
filing  of  the  certificate  of  such  approval  of  the  said  act  by  the 
mayor  and  clerk  of  the  said  Common  Council." 

In  construing  this  statute,  both  in  reference  to  its  constitution- 
ality and  in  respect  to  its  legal  force  and  operation,  we  are  to 
be  governed  by  certain  clearly  defined  rules. 

First.  In  respect  to  its  constitutionality.  We  can  declare  an 
act  of  the  Legislature  void  only  when  it  violates  the  constitution, 
clearly,  palpably,  plainly,  and  in  such  manner  as  to  leave  no 
doubt  or  hesitation  on  our  minds. 

This  rule  is  very  generally  asserted  in  the  courts  of  this  coun- 
try by  the  judges  of  the  United  States  and  State  courts  (6  Cranch, 
87 ;  4  Doll.,  14 ;  3  Sergt.  &  R.,  178  ;  12  Wheat.,  270 ;  10  Conn., 
522 ;  1  Cow.,  550 ;  13  Pick,  60 ;  21  Penn.,  9  ;  Harris,  164).  In 
Adams  v.  How  (14  Mass.,  345),  the  rule  is  thus  stated  :  "  The 
Legislature  is,  in  the  first  instance,  to  be  judge  of  its  own  consti- 
tutional powers ;  and  it  is  only  when  manifest  assumption  of 
authority,  or  misapprehension  of  it,  clearly  appears,  that  the  ju- 
dicial power  will  refuse  to  execute  the  law."  And  in  Welling- 
ton v.  Petitioners  (16  Pick,  95),  Chief-Justice  Shaw  says  the 
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court  should  "  never  declare  a  statute  void  unless  the  nullity 
and  invalidity  of  the  act  was  placed  in  their  judgment  beyond 
reasonable  doubt ;"  and  such  is  the  rule  as  laid  down  by  the 
judges  in  most  of  the  State  courts.  So  in  the  exposition  of  a 
statute,  it  is  the  duty  of  the  court  to  seek  to  ascertain,  and  to 
carry  out,  the  intention  of  the  Legislature  in  its  enactment,  and 
to  give  full  eifect  to  such  intention  ;  and  they  are  bound  so  to 
construe  the  statute,  if  practicable,  as  to  give  it  force  and  valid- 
ity, rather  than  to  avoid  it  or  render  it  nugatory  (Dwarris  on 
Statutes,  690;  2  Rol.,  126;  11  Coke,  73). 

Looking  at  this  act  in  the  light  of  these  principles,  and  assu- 
ming that  the  Legislature  had  no  -purpose  in  its  passage  to 
transcend  its  constitutional  powers,  we  come  then  to  the  inquiry, 
what  is  the  true  interpretation  of  the  act  in  respect,  in  this  con- 
nection, to  the  principles  and  rules  which  must  govern  the 
enactment  of  laws  as  declared  in  the  case  of  Barto  v.  Himrod. 

The  inhabitants  of  the  city  of  Rochester  were,  many  years 
since,  created  a  corporation  for  municipal  purposes,  by  the  name 
of  "The  City  of  Rochester."  The  act  of  July  3,  1851,  was  an 
act  amending  the  charter  of  the  city,  and  contains  a  great  vari- 
ety of  provisions  enlarging  and  modifying  the  powers  previously 
granted.  The  incorporation  of  the  sections  285  to  291  inclusive, 
in  the  act,  was  designed  as  an  enlargement  of  the  powers  of  the 
city  government. 

Municipal,  like  private  corporations,  derive  all  their  powers 
from  the  Legislature,  which  may  grant  such  powers  as  it  pleases, 
and  may  enlarge,  abridge,  or  take  away  such  powers  as  are  of  a 
pure  municipal  character,  in  its  legislative  discretion.  The 
power  conferred  upon  the  Common  Council  in  these  sections,  we 
will  assume,  at  this  stage  of  the  discussion,  to  be  entirely  within 
the  limits  of  the  legislative  power.  In  section  285  explicit 
power  is  given  to  the  Common  Council  to  borrow  $300,000  on 
the  faith  and  credit  of  the  city,  and  issue  bonds  therefor  under 
the  corporate  seal.  Section  286  directs  that  the  money  so  bor- 
rowed shall  be  invested  in  the  stock  of  the  Rochester  &  Genesee 
Valley  Railroad  Company,  and  employed  and  used  in  the  con- 
struction of  the  said  railroad.  The  intention  of  the  Legislature 
was  very  clearly  to  give  to  the  city  of  Rochester  power  to  aid 
with  this  $300,000  in  the  construction  of  the  Rochester  &  Gene- 
see  Yalley  Railroad.  This  road,  it  appears  in  the  case,  is  "  a 
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road  commencing  at  the  city  of  Rochester,  and  running  south- 
erly along  the  valley  of  the  G-enesee  River,  and  when  com- 
pleted is  to  determine  at  Portage,  in  the  county  of  Allegany." 
That  this  enterprise  was  one  of  public  utility  and  one  locally 
beneficial  to  the  city  of  Rochester,  the  Legislature  have  clearly 
determined.  "Whether  it  was  to  be  relatively  of  such  local  ben- 
efit as  to  warrant  the  city  in  incurring  a  debt  of  $300,000  for  its 
construction,  was  a  question  the  Legislature  did  not  decide.  It 
gave  the  power,  and  left  it  for  the  corporation,  the  body  of  the 
citizens,  to  determine  that  question  for  themselves.  The  power 
thus  conferred  upon  the  people  of  Rochester  was  not  within  the 
case  of  Barto  v.  Himrod,  a  delegation  of  the  power  to  pass  the 
law,  but  a  fit  and  proper  restraint  or  limitation  upon  the  power 
granted  in  the  said  act,  and  entirely  within  the  limits  of  the 
legislative  discretion.  The  act  itself  was  complete  when  it  had 
passed  the  two  houses  of  the  Legislature  and  received  the  signa- 
ture of  the  governor.  It  had  all  the  attributes  of  a  law.  It  was 
perfect,  final,  and  decisive  in  all  its  parts.  Its  final  section,  in 
explicit  terms,  declares  that  "  this  act  shall  take  effect  imme- 
diately" It  imparted  new  power  to  the  corporation,  which  it 
might,  or  it  might  not,  accept  and  exercise ;  but  the  Legislature 
had  done  all  its  duty  in  the  matter — exercised  its  full  discretion 
on  the  subject — and  left  it  for  the  city  to  accept  or  not  the  power 
conferred.  It  left  no  matter  to  the  discretion  of  the  citizens  of 
Rochester  except  what  related  to  the  execution  of  the  law.  The 
power  to  make  a  law  includes  and  implies  the  power  to  fix  and 
determine  its  terms,  conditions,  and  provisions.  No  such  power 
was  conferred  by  this  act.  The  question  referred  to  electors  of 
the  city  of  Rochester  wras,  in  substance  and  eifect,  whether  the 
charter  privileges  offered  by  the  Legislature  should  or  should 
not  be  accepted. 

The  election  to  be  held,  as  prescribed  in  section  291,  was 
"for  the  purpose  of  determining  whether  or  not  it  was  expedient 
for  said  city  to  borrow  the  money  mentioned  in  said  sections 
for  the  purpose  therein  specified.'1'' 

The  Legislature  passed  an  act  giving  enlarged  power  to  the 
Common  Council,  subject  to  the  acceptance,  assent,  and  appro- 
val of  the  corporation. 

The  Common  Council  is  not  the  corporation.  It  is  the  mere 
local  legislature  of  the  city. 
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The  inhabitants  of  the  city  are  the  corporation.    (Charter,  §  2.) 

The  Legislature  provided  that  the  powers  specified  in  these 
sections  should  not  be  exercised  by  the  Common  Council  with- 
out the  consent  of  the  corporators,  to  be  ascertained  in  a  pre- 
scribed legal  form  of  an  election. 

The  powers  specified  in  the  sections  were  dormant ;  were  yet 
in  fieri,  until  the  corporators  accepted  them  and  assented  to 
their  exercise  (4  Wheat.,  688),  precisely  as  in  the  case  with 
every  charter  to  a  municipal  or  private  corporation  ever  granted 
by  the  Legislature.  Every  such  charter  and  every  enlargement 
of  its  powers  and  franchises  require  the  assent  and  acceptance 
of  the  corporators.  This  consent  may  be,  and  ordinarily  is,  im- 
plied, from  the  application  for  the  charter — the  beneficial 
nature  of  the  grant  or  the  exercise  of  the  corporate  powers — but 
in  principle  it  is  supposed  to  be  always  given,  either  expressly 
or  impliedly.  (Angell  on  Corp.,  51 ;  Kyd  on  Corp.,  65  ;  Wil- 
cock  on  Mun.  Corp.,  27-30 ;  4  Wheat.,  518.) 

In  this  case  the  Legislature  deemed  it  fit  to  require  an  ex- 
press acceptance  of  the  powers  proposed  to  be  conferred  upon 
the  legislative  agents  of  the  defendant  before  they  should  have 
authority  to  commit  the  corporation  to  the  large  debt  in  ques- 
tion, and  the  contingent  liability  to  the  taxation  involved  in  its 
creation. 

It  was  entirely  optional  with  the  city  of  Rochester  whether 
the  proposed  grant  of  power  should  or  should  not  be  accepted. 
The  State  could  not  enforce  the  grant  upon  the  city  against  its 
will,  and  this  would  have  been  so  if  the  provision  for  an  express 
acceptance  of  the  new  charter  had  been  omitted.  (  Wilcock  on 
Mim.  Corp.,  30 ;  3  Hill,  541 ;  3  T.  E.,  240.) 

It  is  therefore  a  case  of  proper  and  legitimate,  if  not  neces- 
sary, conditional  legislation.  It  is  the  precise  case  mentioned 
by  Judge  Ruggles  in  Barto  v.  Himrod,  of  a  statute  which  is  a 
law  in  presenti,  to  take  effect  in  futuro.  It  is  a  perfect  grant 
of  power,  to  take  effect  on  its  acceptance  by  the  corporation. 
It  is  just  such  conditional  legislation  in  substance  and  effect  as 
our  statute-books  are  full  of,  from  the  time  the  people  of  this 
State  assumed  the  right  to  govern  themselves,  and  pass,  through 
their  own  Legislature,  such  laws  as  they  deemed  best  adapted  to 
promote  their  welfare  and  happiness.  The  act  amending  the 
charter  of  the  city  of  New  York,  and  providing  for  the  con- 
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struction  of  the  Croton  Water-Works  was  just  such  an  act,  and 
provided  for  the  express  acceptance  of  the  grant  in  the  same 
manner  as  in  this  case.  (Laws  of  1834,  451.) 

Of  all  the  various  charters  of  cities,  banks,  turnpikes,  and 
railroad  companies,  and  other  numerous  municipal  and  private 
corporations  organized  in  this  State  since  the  Revolution,  the 
acts  have  not  uniformly  cheated  the  corporation  in  express 
words. 

They  have  in  many,  if  not  in  most  cases,  merely  conferred  a 
power  or  authority  to  organize  the  corporation.  Acts  in  pais, 
in  acceptance  of  the  charter,  in  adopting  it,  complying  with  its 
provisions,  and  organizing  under  it,  have  generally  been  essen- 
tial to  bring  the  corporation  into  being.  Have  the  corporators 
in  all  these  cases  created  the  corporation  ? 

The  Legislature,  a  few  years  since,  authorized  the  Rochester 
&  Auburn  and  the  Auburn  &  Syracuse  Railroad  Companies, 
with  the  consent  of  their  stockholders,  to  consolidate  their  stock 
and  organize  a  new  corporation. 

The  Rochester  &  Syracuse  Railroad  Company  came  into 
corporate  existence  under  this  act.  And  a  few  years  subse- 
quently all  the  railroad  companies  between  Albany  and  Buffalo 
were  authorized  to  unite  their  stock  and  capital  and  organize  a 
new  company.  They  did  so,  and  named  it  the  New  York 
Central  Railroad  Company.  Did  the  Legislature  or  these  rail- 
road companies  create  the  new  corporations  ?  Numerous  other 
instances  of  like  conditional  legislation  in  granting  provisional 
powers  might  be  cited. 

This  principle  is  well  stated  by  Judge  Marshall  in  Slack  v. 
The  Maysville  &  Lexington  Railroad  Company  (9  Monr.,  526). 
He  says: — "It  is  not  essential  to  the  character  and  force  of  a 
law  that  the  legislative  enactment  should  itself  command  to  be 
done  every  thing  for  which  it  provides.  The  legislative  power 
to  command  a  particular  thing  to  be  done,  includes  the  power 
to  authorize  it  to  be  done.  The  act  done  under  authority  con- 
ferred by  the  Legislature,  is  as  precisely  legal  and  valid  as  if 
done  in  obedience  to  a  legislative  command.  So  far  as  such 
statute  confers  authority  and  discretion,  it  is  as  obligatory  from 
the  first  as  the  legislative  power  could  make  it,  and  although  its 
further  practical  efficiency  may  depend  upon  the  discretionary 
act  of  some  other  body  or  individual,  it  is  not  derived  from  that 
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but  from  the  will  of  the  Legislature,  which  authorized  the  act 
and  prescribed  the  consequences." 

And  in  Rice  v.  Foster  (4  Harring.,  479),  decided  by  the 
Court  of  Appeals  of  Delaware,  the  chief-justice  says : — "  A  law 
altering,  abridging,  or  enlarging  the  vested  powers  of  corpora- 
tions aggregate,  subject  to  the  consent  of  the  corporation,  or  a 
law  giving  to  school  districts  a  portion  of  the  school  fund,  on 
condition  that  such  district  will  raise  an  equivalent  or  propor- 
tional sum,  are  all  instances  of  proper  conditional  legislation, 
even  though  the  assent  of  the  corporations  in  the  one  case  to  the 
change  of  their  charter,  or  of  the  district  in  the  other  to  accept 
the  donation  and  comply  with  its  terms,  should  be  signified  by 
a  majority  vote.  They  are  all  good  conditions,  capable  of 
being  performed  without  in  any  way  interfering  with  the  legis- 
lative will." 

And  again  the  same  learned  judge  says : — "  To  say  that  the 
authority  given  to  the  school  voters,  the  members  of  a  corpora- 
tion to  determine  whether  a  tax  shall  be  laid  or  not,  is  a  grant 
of  legislative  power,  is  an  abuse  of  language." 

In  same  case  Judge  Harrington  asserts  the  same  views. 

And  in  the  very  able  opinion  of  Judge  Ranney,  who  gives 
the  unanimous  opinion  of  the  Supreme  Court  of  Ohio,  in  a  case 
in  all  its  particulars  quite  like  this.  (McCoofc's  Ohio  7?.,  78.) 
After  speaking  of  the  school  laws  of  the  State,  and  the  erection 
of  town  houses  by  vote  of  the  town,  he  says : — "  Every  act  of 
incorporation  ever  passed  necessarily  refers  the  question  of  its 
acceptance  to  the  corporators — these  all  present  cases  where 
the  discretion  is  left  to  the  body  of  those  interested  or  to  be 
affected. 

"  But  because  such  discretion  is  given,  are  these  and  all  other 
similar  enactments  to  be  deemed  imperfect  and  nugatory  ?  It 
would  take  a  bold  man  to  affirm  it.  In  what  does  the  discre- 
tion consist? 

"  Certainly  not  in  fixing  the  terms  and  conditions  upon  which 
the  act  may  be  performed  or  the  obligations  thereupon  attach- 
ing. These  are  all  irrevocably  prescribed  by  the  Legislature, 
and  whenever  called  into  operation  conclusively  govern  every 
step  taken." 

Also  in  Moors  v.  The  City  of  Reading  (9  Harris'  Penn.  7?., 
202),  in  a  case  where  it  had  been  left  to  the  voters  of  the  city 


NEW-YORK.  119 


Clarke  a.  The  City  of  Rochester. 


of  Reading  to  determine  whether  the  city  should  take  stock  in  a 
railroad  company,  the  Supreme  Court  held  that  "  there  was  no 
delegation  of  legislative  power,  and  they  could  see  no  reason  why 
the  acceptance  of  a  new  power  tendered  to  a  public  corporation, 
may  not  be  made  to  depend  on  the  will  of  the  people,  when  it 
is  expressed  by  themselves  as  when  it  is  spoken  by  the  mouths 
of  their  officers  and  agents." 

To  say  in  this  case  that  the  act  vesting  the  power  in  the 
Common  Council  to  contract  the  debt,  and  subscribe  for  the 
stock  subject  to  the  acceptance  of  the  citizens  of  Rochester,  on 
their  approval  thereof  in  the  form  prescribed,  was  a  delegation 
of  legislative  power,  was  conferring  power  upon  the  citizens  of 
Rochester  to  pass  the  law,  is  truly,  as  was  said  by  my  brother 
Johnson,  in  Johnson  v.  Rich  (9  Barb.,  684),  a  "  sheer  confound- 
ing of  all  proper  distinctions" — is  an  abuse  of  language,  and  so 
to  hold  would  be  a  gross  invasion  of  the  discretion  and  rightful 
authority  of  the  Legislature. 

But  upon  the  question  of  form — so  far  from  being  clearly  and 
palpably  unconstitutional,  we  think  the  act  in  question  is  in 
substance  and  effect  in  the  form,  and  after  the  model  suggested 
or  prescribed  in  the  constitution  itself,  in  relation  to  the  same 
subject-matter,  the  creation  of  public  debts ;  and  is,  in  this 
particular,  in  precise  and  distinct  conformity  with  its  spirit  and 
intent. 

Probably  no  single  sentiment  was  more  pervading  in  the 
public  mind  shortly  before  the  convention  of  1846,  or  more 
contributed  to  the  calling  of  the  convention  than  a  desire  to 

O 

impose  some  restraint  upon  the  power  of  the  Legislature  to 
contract  public  debts.  The  country  had  just  passed  through  a 
period  of  extreme  financial  embarrassment.  Many  State  and 
corporate  debts  hadHbeen  repudiated,  or  the  interest  thereon  had 
not  been  paid  ;  and  it  perhaps  may  not  be  amiss,  or  do  any  in- 
justice to  history,  to  say,  that  there  was  prevailing  throughout 
the  whole  country  at  that  time  a  sort  of  feverish  excitement  on 
the  subject  of  State  and  corporate  debts.  The  members  of  the 
convention,  elected  under  the  influence  of  this  sentiment,  doubt- 
less thoroughly  sympathized  on  this  subject  with  this  general 
feeling  of  the  people.  Their  apprehensions  and  their  remedy 
in  respect  to  this  great  evil,  are  illustrated  in  the  seventh  article 
of  the  constitution. 
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Section  9  provides  that  the  credit  of  the  State  "  shall  not  in 
any  manner  be  given  or  loaned  to  or  in  aid  of  any  individual 
association  or  corporation." 

This  provision  cuts  up  one  prolific  source  of  the  evil  com- 
plained of.  Section  10  limits  the  power  of  the  State  to  borrow 
money  to  meet  casual  deficits  and  failures  of  revenues  and  ex- 
penses not  provided  for,  to  the  amount  of  $1,000,000. 

Section  11  allows  other  debts  to  be  contracted  to  repel  inva- 
sion, suppress  insurrection,  and  defend  the  State  in  time  of  war ; 
and  section  12  provides  that  no  debt  except  the  above  shall  be 
contracted,  unless  such  debts  shall  be  authorized  by  a  law  for 
some  single  work — such  law  to  impose  a  tax  to  pay  interest  and 
discharge  the  principal  within  eighteen  years — and  "no  such 
law  shall  take  effect  until  it  shall  have  been  submitted  to  the 
people  and  have  received  a  majority  of  all  the  votes  cast  for  or 
against  it  at  such  election." 

"  On  the  final  passage  of  such  bill,  the  question  shall  be  taken 
by  ayes  and  noes,"  &c.,  "to  be  duly  entered  on  the  journal 
thereof,  and  shall  be :  '  Shall  this  bill  pass,  and  ought  the  same 
to  receive  the  sanction  of  the  people  ?' 

"The  Legislature  may,  at  any  time  after  the  approval  of  such 
law  by  the  people,  forbid  the  contracting  of  the  debt,"  &c. 

"  No  such  law  shall  be  submitted  to  be  voted  on  within  three 
months  after  its  passage,  or  when  any  other  law  shall  be  sub- 
mitted to  be  voted  for  or  against." 

It  will  be  seen  above,  that  before  the  passage  of  an  act  pro- 
viding for  the  contracting  of  a  State  debt,  under  the  foregoing 
provisions  of  the  constitution,  the  project  or  proposition  is  ap- 
propriately called  a  bill.  After  it  has  passed  the  two  houses, 
and  before  its  approval  by  the  people,  it  is  called  a  law — of 
course  the  governor's  signature  to  it  is  to* be  implied,  for  this 
must  necessarily  precede  its  submission  to  the  people.  By  the 
language  and  clear  implication  from  the  terms  of  this  section, 
the  bill  has  become  and  is  a  law,  before  its  submission  to  the 
people.  It  is  not  submitted  to  the  people  to  pass  the  law — 
there  is  no  delegation  of  power  to  the  people  to  pass  the  law. 
It  is  complete  and  perfect  when  it  is  submitted,  and  is  submitted 
for  the  approval  of  the  people.  To  call  this  legislation  by  the 
people  is  an  entire  misnomer,  a  total  misconception  of  the  whole 
section  and  its  object.  It  was  designed  simply  as  another  check 
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to  hasty  and  improvident  legislation,  in  addition  to  the  veto  of 
the  governor. 

It  was  designed,  in  the  expressive  language  of  Mr.  Hoffman, 
the  chairman  of  the  committee  who  reported  it  to  the  conven- 
tion, as  another  "safeguard,"  "  to  protect  the  people  in  all  their 
rights  from  the  dreadful  calamity  of  a  great  debt."  This  safe- 
guard was  "  the  people  at  large." 

In  the  precise  form  prescribed  by  the  constitution  to  the 
Legislature,  when  it  was  proposed  to  create  a  State  debt,  and  in 
the  precise  language  of  the  constitution  itself  when  such  is  the 
object,  the  Legislature  have  passed  the  amendments  to  the  char- 
ter of  the  city  of  Rochester,  in  question  in  this  suit. 

The  reason  being  the  same  for  the  same  course  of  proceeding, 
where  the  object  of  the  proposed  law  is  to  create  a  city  or  corpo- 
rate debt,  the  Legislature  has  adopted  the  same  mode  of  pro- 
ceeding as  though  it  were  a  State  debt.  It  has  left  it  to  those 
who  are  to  be  liable  to  pay  the  debt,  if  one  is  contracted,  to 
say  whether  the  debt  shall  or  shall  not  be  contracted.  The 
spirit — the  prescription  of  the  constitution  has  been,  in  this  in- 
stance, most  faithfully  followed  and  obeyed.  It  cannot  be,  that 
an  act  thus  passed  can  fairly  be  pronounced  to  be  clearly  and 
palpably  in  conflict  with  the  constitution. 

It  may  be  that  the  people  will  judge  and  decide  unwisely  in 
respect  to  State  and  city  debts  under  such  submissions  to  them — 
but  who  has  the  right  so  to  say  ?  If  the  people  of  such  a  city  as 
Rochester,  in  respect  to  a  proposed  city  debt,  or  the  people  of 
this  State  at  large,  in  respect  to  the  contraction  of  a  State  debt, 
cannot  be  trusted  to  decide  finally  the  question  for  themselves, 
the  whole  theory  of  popular  sovereignty  is  a  delusion,  and  it 
must  be  admitted  that  our  people  are  incapable  of  self-govern- 
ment. In  all  forms  of  government  there  is  doubtless  much 
abuse  in  the  contracting  of  public  debts,  but  in  this  particular 
it  has  always  been  supposed,  in  this  country,  that  republican 
government  afforded  the  best  guaranty  for  the  protection  of  the 
interests  of  the  people,  in  the  fact  that  those  who  are  to  bear  the 
consequences  involved  in  the  contraction  of  such  debts,  must 
themselves  consent  to  or  commit  the  folly. 

But  if  this  consideration  be  not  sufficient  to  deter  a  practical 
and  highly  intelligent  people  from  rushing  heedlessly  and  im- 
providently  into  debt,  it  is  not  the  duty  of  the  judiciary  to  save 
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them  from  learning  such  a  salutary  lesson  of  wisdom  as  the  tax- 
gatherer  is  particularly  adapted  to  inculcate,  or  to  relieve  them 
from  the  dishonor  of  repudiation,  by  a  doubtful  interpretation 
of  the  law,  or  a  strained  and  questionable  construction  of  the 
constitution. 

Second.  We  come  next  to  the  second  question  for  discussion : 
whether,  independent  of  the  questions  above  discussed,  the 
Legislature  could  constitutionally  confer,  and  the  city  could 
possess  and  exercise,  the  power  specified  in  the  sections  of  the 
charter  aforesaid. 

I  do  not  understand,  from  the  opinion  of  the  circuit  judge, 
that  he  finds  any  section  or  portion  of  the  constitution  with 
which  these  sections  of  the  charter  come  expressly  in  conflict, 
upon  which  he  rests  his  opinion,  or  that  they  violate  directly 
any  particular  provision  of  the  constitution — except  incidentally, 
as  hereinafter  mentioned.  The  chief  argument  of  the  learned 
judge  is,  that  the  subscription  to  this  stock,  and  the  issuing  of 
the  city  bonds  to  pay  therefor,  involve,  or  may  involve,  a  resort 
to  taxation  to  pay  the  principal  and  interest,  in  whole  or  in  part, 
upon  the  bonds ;  and  that  municipal  corporations,  being  organ- 
ized only  for  political  purposes,  can  only  exercise,  or  be  author- 
ized to  exercise,  the  right  of  taxation  "  in  respect  to  the  proper 
public  burdens  incident  to  the  city  government  and  the  exercise 
of  the  political  powers."  The  learned  judge  says,  in  another 
part  of  his  opinion,  that  "  the  decision  of  the  question  might 
very  properly  be  rested,  in  the  absence  of  any  express  power 
conferred  by  the  people,  in  the  constitution ;  and  aside  from  any 
of  the  prohibitory  and  restraining  clauses  in  the  instrument, 
upon  the  absolute  want  of  power  in  municipal  corporations  to 
burden  or  tax  the  property  of  the  citizens  for  the  purpose 
named,  and  the  want  of  jurisdiction  in  the  State  Legislature  to 
confer  the  light." 

This  view  involves  a  discussion  of  the  theory  and  powers  of 
government  under  our  system.  At  the  Revolution,  all  power 
reverted  to  the  people,  and  they  were  at  liberty  to  institute  and 
establish  such  government  as  they  deemed  best  calculated  to 
secure  their  rights  and  liberties,  and  most  conducive  to  their 
safety  and  happiness. 

In  their  original  capacity,  through  delegates  to  a  convention 
for  that  purpose  chosen,  they  ordained  and  established  the  pres- 
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ent  form  of  government,  and  vested  the  supreme  legislative 
power  of  the  State  in  two  separate  bodies  of  men,  one  called 
the  Assembly  and  the  other  the  Senate. 

The  legislative  power  thus  vested  was  and  is  undefined  and 
unlimited  in  terms,  as  it  is  in  its  nature  undefinable  as  to  its  ex- 
tent. All  the  original  inherent  power  of  the  people  to  legislate 
for  themselves,  to  provide  for  their  general  welfare,  and  to  pro- 
mote their  common  interest  and  happiness,  was  conferred  upon 
the  legislative  department  of  government  thus  created. 

The  powers  of  the  Legislature  were  then,  and  are  still,  as  om- 
nipotent as  those  of  the  British  Parliament,  except  as  the  people 
have  since  delegated  portions  of  their  original  power  to  the  gen- 
eral government,  and  have  restricted  or  limited  the  Legislature 
in  our  State  constitution. 

The  constitution  of  the  United  States,  and  that  of  our  own 
State,  constitute  the  only  restriction  or  limitation  of  the  legisla- 
tive power.  It  is,  aside  from  these  limitations,  supreme,  uncon- 
trollable, and  omnipotent,  in  respect  to  all  other  matters  and 
subjects.  The  taxing  power  is  one  of  the  inherent  powers  of 
government,  and  belongs  appropriately  to  the  legislative  de- 
partment. (4  Wheat.,  428  ;  4  Pet.,  514,  561,  563  ;  4  Comst., 
419-429  ;  3  Kern.,  144.) 

Within  the  limits  of  legitimate  taxation,  the  legislative  dis- 
cretion is  utterly  uncontrollable,  as  it  is  undefinable  in  its  objects, 
purposes,  uses,  and  extent. 

The  Legislature  cannot,  under  this  taxing  power,  take  the 
property  of  one  man  and  transfer  it  to  another,  for  that  would 
violate  the  provision  of  the  constitution,  "  that  no  one  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of 
law." 

It  cannot  take  the  property  of  individuals  for  public  use 
without  just  compensation ;  but  short  of  that  extent,  and  so  far 
as  the  tax  is  general  or  imposed  upon  all,  or  all  of  a  class  of 
persons  within  prescribed  limits  or  districts,  upon  some  com- 
mon principle  or  rule,  and  the  tax  is  for  some  public  purpose, 
there  is  no  limit  to  the  power  of  the  Legislature  to  authorize 
taxation,  and  no  remedy  or  mode  of  correction  for  unjust  laws 
involving  such  taxation,  but  at  the  ballot-box.  (Opinion  of  Sel- 
den,  J.,  in  Wynhamer  v.  The  People,  3  Kern.,  428;  and  see 
4  Comst.,  430.) 
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This  brings  us  to  the  inquiry,  what  works  or  objects  are  for 
the  public  benefit,  or  are  of  such  a  public  character  as  to  justify 
such  taxation  ? 

Railroads^ire  clearly  works  constructed  for  the  public  benefit. 
They  are  not  mere  private  enterprises,  built  and  operated  exclu- 
sively for  the  benefit  of  the  stockholders.  The  right  of  private 
corporations  to  take  property  is  the  right  of  the  State — the  right 
of  eminent  domain — and  can  only  be  justified  and  sustained  on 
the  ground  that  the  lands  so  taken  are  taken  for  the  public  use. 
Lands  for  this  purpose  may  be  so  taken  on  payment  of  a  just 
compensation,  precisely  as  the  State  might,  by  its  own  agents, 
take  the  same. 

This  is  the  ground  upon  which  this  right  was  put  by  the 
chancellor,  in  Beekman  v.  The  Saratoga  Railroad  Company, 
(3  Paige,  45},  and  by  the  Supreme  Court  in  Bloodgood  v.  The 
Mohawk  Railroad  Company  (14  Wend.,  57),  which  last  case 
was  affirmed  in  the  Court  for  the  Correction  of  Errors  (8  Wend., 
9) ;  and  the  same  doctrine  has  since  been  repeatedly  acted  upon 
and  asserted  by  the  courts  of  this  State. 

The  doctrine  of  all  these  cases  is,  that  the  State  itself  might 
construct  these  works  at  the  public  expense ;  and  that  what  it 
may  lawfully  do  for  the  public  benefit,  it  may  authorize  corpo- 
rations to  do  as  its  agents.  The  State  might  construct  these 
railroads  by  its  own  agents  with  the  funds  of  the  State,  as  it 
does  canals ;  or  it  might  take  stock  in  all  or  any  of  these  rail- 
road companies. 

The  State  was  a  stockholder  in  all  the  early  banks  chartered 
in  this  State — in  the  Bank  of  North  America,  the  New  York 
Bank,  the  Albany  Bank,  the  Farmers'  Bank,  and  the  State 
Bank,  and  most  others,  chartered  under  the  constitution  of 
177T. 

Instead  of  building  railroads,  turnpike  roads,  constructing 
bridges  over  large  streams,  making  slack- water  navigation  upon 
our  rivers,  and  doing  many  other  acts  of  internal  improvement, 
the  State  has  authorized  corporations  to  do  the  same  thing. 

Such  has  ever  been  the  policy  and  the  practice  of  the  State, 
since  it  exercised  the  powers  of  an  independent  sovereignty. 

But  if  the  State  had  undertaken  to  construct  all  such  works 
as  State  works  for  the  benefit  of  the  State,  as  it  has  the  canals, 
many  of  such  works  would,  and  must  obviously,  be  of  especial 
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local  benefit  to  some  parts  of  the  State,  and  of  no  particular 
benefit  to  other  parts. 

Can  there  be  any  doubt  that  the  State  might  have  imposed 
taxes  in  respect  to  such  questions  of  local  benefit  ? 

Could  it  not  tax  cities,  or  towns,  or  counties,  to  meet  such 
local  benefits?  and  if  it  had  done  so,  who  could  question  the 
legislative  discretion  or  power  on  the  subject? 

All  the  taxation  and  assessments  of  municipal  corporations  are 
made  and  sustained  upon  the  ground  of  benefit  locally  con- 
ferred. 

In  4  Comstock,  424,  Judge  Buggies  says :  "  Taxation  exacts 
money  or  services  from  individuals,  as  and  for  their  respective 
*shares  of  contribution  to  any  public  burdens." 

Municipal  corporations  possess,  too,  in  a  large  degree,  the 
rights  and  franchises  of  private  corporations.  All  cities,  as 
such,  have  more  ,.or  less  property.  They  own,  or  may  own, 
their  water-works,  school  and  market  houses,  city-halls,  court- 
houses, bridges  (and  in  some  instances  collect  tolls  thereon), 
and  other  works ;  and,  for  aught  I  can  see,  under  State  author- 
ity, might  erect  and  operate  a  flouring-mill  for  the  benefit  of 
the  inhabitants  of  the  city. 

This  consideration  seems  to  have  been  overlooked  by  the 
learned  circuit  judge.  The  views  expressed  in  his  opinion 
treat  municipal  corporations  as  mere  political  bodies,  created 
for  purely  governmental  purposes,  and  incapable  of  exercising 
any  other  powers.  The  chief  design  of  municipal  corporations 
is,  doubtless,  to  promote  the  interests  of  the  locality  in  respect 
to  mere  civil  government,  but  other  powers  and  franchises  may 
be  annexed  to  and  exercised  by  the  corporations,  as  is  probably 
the  case  with  most  of  the  municipal  corporations  in  the  State. 

In  the  case  of  Bailey  v.  The  Mayor  of  New  York  (3  Hill, 
431),  Chief-justice  Nelson,  giving  the  opinion  of  the  Supreme 
Court,  puts  the  liability  of  the  corporation  to  pay  for  damages 
resulting  from  the  unskilful  construction  of  a  dam  across  the 
Croton  river  for  the  supply  of  water  to  New  York  city,  upon 
the  express  ground  that  the  defendants  quo  ad  hoc  were  to  be 
regarded  as  a  private  company.  He  says :  "  It  (the  corpora- 
tion) stands  on  the  same  footing  as  would  any  individual  or 
body  of  persons  upon  whom  the  like  special  franchise  had  been 
conferred,"  and  cites  a  large  number  of  authorities  on  the  point. 
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This  decision,  too,  was  affirmed  in  the  Court  for  the  Correc- 
tion of  Errors  (2  Den.,  433).  In  this  case,  Chief-justice  Nelson 
puts  a  hypothetical  case  quite  in  point.  He  says : 

"  Suppose  the  Legislature,  instead  of  the  franchise  in  question, 
had  conferred  upon  the  defendants  banking  powers,  or  a  char- 
ter for  a  railroad  leading  into  the  city,  in  the  usual  manner  in 
which  such  powers  are  conferred  upon  private  corporations, 
could  it  be  doubted  that  they  would  have  the  same  character 
and  be  subject  to  the  same  duties  and  liabilities  ?"  How  far  it 
is  wise  to  confer  such  franchises  upon  municipal  bodies,  may 
well  be  doubted ;  but  that  is  a  question  for  the  Legislature. 

In  all  such  cases,  and  upon  all  such  questions,  the  Legislature 
is  the  exclusive  power  to  determine  what  power  shall  be  con- 
ferred upon  municipal  and  private  corporations,  and  to  deter- 
mine, also,  upon  the  expediency  of  the  construction  of  any  class 
of  improvements,  and  to  determine  the  question  whether  they 
are  or  are  not  works  for  the  public  benefit. 

No  power  exists,  under  the  constitution,  to  review  their  de- 
cision, except  the  power  of  the  people  to  change  their  legis- 
lators. 

Certainly  the  judiciary  has  no  power  to  review  the  decision 
of  the  Legislature  upon  such  questions.  To  do  so  would  be  to 
assume  the, rights  of  a  council  of  revision;  would  make  the 
judiciary  a  sort  of  despotic  power  in  the  State,  to  determine 
what  laws  the  people  should  or  should  not  make ;  would  make 
it  a  power  odious  and  unendurable. 

The  subscription  to  the  stock  of  the  railroad  by  the  city,  and 
the  issuing  of  the  city  bonds  to  pay  for  the  same,  does  undoubt- 
edly, as  the  learned  judge  holds,  involve  the  necessity  of  levy- 
ing a  tax  to  pay  principal  and  interest ;  and  if  such  tax  cannot 
lawfully  be  imposed,  the  act  or  section  thereof  in  question  must 
be  invalid. 

But  the  right  of  the  Legislature  to  authorize  a  local  tax,  it 
seems  to  us,  cannot  seriously  be  controverted.  It  is  distinctly 
asserted,  in  the  case  of  Thomas  v.  Leland  (24  Wend.,  65),  where 
the  Legislature  authorized  a  tax  upon  the  city  of  Utica  to  de- 
fray the  expense  incurred  by  a  change  in  the  termination  of  the 
Chenango  canal. 

It  is  also  distinctly  asserted,  in  the  opinion  of  Chancellor 
"Wai worth,  in  the  case  of  the  Mayor  of  New  York  v.  Livingston, 


NEW-YORK.  127 


Clarke  a.  The  City  of  Rochester. 


in  the  Court  for  the  Correction  of  Errors  (8  Wend.,  110),  in 
these  words : 

"  It  is  a  well-settled  principle  that  when  any  particular  county, 
district,  or  neighborhood  is  exclusively  benefited  by  a  public 
improvement,  the  inhabitants  of  that  district  may  be  taxed  for 
the  whole  expense  of  the  improvement,  in  proportion  to  the 
supposed  benefits  received  by  each." 

This  case  and  doctrine  is  substantially  reaffirmed  by  the 
Court  of  Appeals,  in  The  People  v.  The  Mayor  of  Brooklyn 
(4  Comst.,  436 ;  and  see  3  Kern.,  144). 

That  railroads  are  public  improvements,  which  the  State  may 
construct  itself,  or  authorize  to  be  constructed  by  corporations — 
that  the  State  may  be  a  stockholder  in  such  a  corporation,  and 
may  also  authorize  municipal  corporations  to  become  stockhold- 
ers therein,  and  may  levy  taxes  to  pay  interest  and  principal 
upon  such  stock,  and  authorize  municipal  corporations  to  levy 
a  local  tax  for  that  purpose,  is  also  fully  established  by  the  fol- 
lowing cases  in  other  States : 

In  the  case  of  Sharpless  v.  The  Mayor  of  Philadelphia  (21 
Penn.  St.  R.,  9  Harris,  148),  in  which  the  opinion,  of  remark- 
able ability,  is  given  by  the  late  chief-justice,  now  attorney- 
general  of  the  United  States. 

Also,  in  the  case  of  the  Cincinnati  Railroad  Company  v. 
Clinton  county  (1  Me  Cook,  Ohio  7?.),  in  which  case  the  unani- 
mous opinion  of  the  court  is  given  in  a  most  able  and  complete 
discussion  of  the  whole  subject  by  Judge  Ranney. 

Also,  in  The  City  of  Bridgeport  v.  The  Housatonic  Railroad 
(15  Conn.,  475). 

Also,  in  the  case  of  Goodwin  v.  Crump  (8  Leigh,  120),  in 
which  the  Court  of  Appeals  of  Virginia  affirmed  the  power  of 
the  Legislature  to  enlarge  the  corporate  powers  of  the  city  of 
Richmond,  with  the  assent  of  a  majority,  so  as  to  enable  it  to 
subscribe  to  stock  of  the  James  River  &  J£anawha  Company, 
incorporated  for  the  purpose  of  uniting  the  water  of  the  James 
river  with  the  Ohio  by  a  canal  or  railroad,  and  bind  the  mi- 
nority. 

Also,  in  the  case  of  Nicol  v.  The  Mayor  of  Nashville  (9 
Humph.,  252),  in  which  the  law  authorizing  the  city  of  Nash- 
ville to  subscribe  to  the  stock  of  a  railroad  was  sustained  by  the 
Supreme  Court  of  Tennessee. 
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Also,  in  the  case  of  Talbot  v.  Dent  (9  B.  Mon.,  526),  in  which 
the  validity  of  a  subscription  by  the  city  of  Louisville  to  the 
stock  of  the  Louisville  &  Frankfort  Railroad  Company  was  sus- 
tained. Also,  in  the  case  of  Slack  v.  The  Maysville  &  Lexing- 
ton Railroad  Company  (supra),  by  the  courts  of  Kentucky. 
Also,  in  the  case  of  Cheeney  v.  Howe  (9  B.  Mon.,  250). 

This  current  of  authority  from  six  other  States,  having  sub- 
stantially the  same  constitutions,  so  far  as  it  relates  to  the  sub- 
ject in  question,  and  the  same  common  law,  ought  to  be  quite 
decisive  on  this  question. 

The  doctrine  of  the  learned  judge  in  holding  that  the  invalid- 
ity of  the  sections  of  the  act  in  question  may  be  "  rested  upon 
the  absence  of  any  express  power  conferred  by  the  people  in  the 
constitution  upon  the  Legislature,  to  authorize  a  municipal  cor- 
poration to  burden  or  tax  the  citizens  for  the  purpose  named 
therein,"  is  thus  in  conflict  with  the  whole  theory  of  our  govern- 
ment, relating  to  the  legislative  power.  It  proceeds  upon  the 
principle  that  the  powers  of  the  State  governments  or  the  State 
legislatures  are  delegated  powers,  which  is  opposed  to  what  is 
generally  understood  and  received  as  sound  law  in  respect  to 
the  relative  powers  of  the  national  and  State  governments.  If 
there  be  any  doctrine  that  may  be  deemed  settled,  so  far  as  to 
have  the  force  of  a  political  and  legal  axiom,  it  is  that  the 
powers  of  the  general  government  are  delegated,  and  those  of 
the  State  governments  are  original  and  reserved. 

The  views  of  the  learned  judge,  so  far  as  they  go  to  imply  a 
restriction  upon  the  legislative  power  to  authorize  the  subscrip- 
tions to  tlie  stock  in  question  by  the  defendants,  are  clearly 
untenable,  if  the  preceding  views  are  correct,  and  if  it  be  true 
that  the  courts  should  only  declare  a  law  void  where  it  is 
clearly  in  conflict  wifch  some  particular  provision  of  the  consti- 
tution. 

Laws  may  doubtless  be  held  invalid  when  they  impliedly 
violate  the  constitution,  as  much  so  as  when  they  expressly 
come  in  conflict  with  some  of  its  distinct  provisions.  But  in 
such  case  the  implication  must  be  necessary  and  legitimate,  and 
based  upon  some  express  portion  of  the  constitution.  If  the 
Legislature,  for  instance,  should  pass  an  act  directing  a  new 
trial  of  a  cause  in  a  court  of  law,  or  granting  a  pardon  after 
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•were  void,  on  the  ground  that  the  Legislature  had  invaded  the 
province  of  the  judiciary,  or  of  the  executive  department. 

So  in  a  great  variety  of  cases  that  might  be  suggested,  where 
the  acts  of  the  Legislature  are  not  within  the  scope  of  the 
powers  conferred  by  the  constitution  upon  the  legislative  de- 
partment, or  exceed  the  limits  of  its  power  defined  or  restricted 
in  respect  to  some  particular  subject-matter. 

But  the  implication  in  all  such  cases  would  rest  upon  some 
particular  provision  in  the  constitution,  and  must  be  clear  and 
indisputable,  on  a  fair  construction  of  the  constitution,  and  be- 
yond reasonable  doubt.  (Fletcher  v.  Peck,  6  Cranch,  87 ;  The 
City  of  Louisville  v.  Hiatt,  2  B.  Mm.,  177 ;  The  City  of  Lexing- 
ton v.  McQuillan's  Heirs,  9  Dana,  513.) 

But  the  learned  judge  does  not  rest  his  opinion,  in  respect  to 
the  invalidity  of  these  sections,  entirely  "  upon  the  implications 
arising  from  the  constitution,  its  object,  spirit,  and  general  pro- 
visions." 

In  one  part  of  his  opinion  he  says : 

"  I  will  simply  refer  to  a  provision  which,  I  think,  expressly 
forbids  the  Legislature  to  grant  the  power  which  the  act  in  ques- 
tion assumes  to  confer  upon  the  Common  Council  of  Rochester ;" 
and  refers  to  section  9  of  article  8  of  the  constitution,  which  is 
as  follows : 

"  It  shall  be  the  duty  of  the  Legislature  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict 
the  power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ment, and  in  contracting  debts  by  municipal  corporations." 

And  the  judge  also  says,  in  respect  to  the  same  section  of  the 
constitution : 

"The  power  to  tax  property  in  aid  of  a  private  corporation, 
as  for  the  purchase  of  its  stock,  is  not  among  the  ordinary  powers 
of  a  municipal  and  local  government,  and  requires  special  legis- 
lation to  confer  it,  and  this  special  legislation  I  think  clearly 
forbidden  by  this  section  of  the  constitution." 

This  section  of  the  constitution  contains,  in  itself,  no  express 
prohibition  upon  the  subject.  It  is  merely  directory  to  the 
Legislature,  and  is  entirely  inoperative  of  its  own  force  upon 
the  subject  to  which  it  relates.  It  leaves  the  whole  subject,  as 
before,  with  the  Legislature,  and  impliedly  allows  that  the  cor- 
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poration  may  contract  debts  without  legislative  prohibition,  and 
certainly  under  the  legislative  authority  expressly  given.  If  the 
Legislature  could  prohibit,  it  can  allow  debts  to  be  created,  and 
it  has  expressly  done  so  in  this  instance,  and  before  it  had  acted 
at  all  under  the  aforesaid  section. 

But  if  it  were  otherwise,  the  Legislature  could  repeal  what  it 
had  enacted. 

The  whole  subject  is  left  with  the  Legislature,  as  Judge 
Ruggles  says  in  The  People  v.  The  Mayor  of  Brooklyn.  (4 
Comst.,  440.) 

"  The  direction  given  to  restrict  the  power  of  cities  and  vil- 
lages to  make  assessments,  presupposes  and  admits  the  existence 
of  the  power  to  be  restricted,  and  seems  to  remove  all  doubt  in 
relation  to  the  legislative  power  in  question." 

How  the  learned  judge  can  so  construe  this  section  as  to 
make  it  of  its  own  force  a  constitutional  prohibition  upon  the 
Legislature  and  upon  municipal  corporations,  I  cannot  conceive. 
To  analyze  the  section  more  clearly — the  first  clause  is  as  fol- 
lows : — "  It  shall  be  the  duty  of  the  Legislature  to  provide  for 
the  organization  of  cities  and  incorporated  villages." 

This  duty  to  provide  for  their  organization  implies  and  recog- 
nizes a  discretion  in  the  Legislature  in  regard  to  the  terms, 
powers,  and  provisions  to  be  contained  in  the  charters  of  cities 
and  villages.  Again :  "  And  to  restrict  the  powers  of  taxation, 
assessment,  borrowing  money,  and  loaning  credit." 

This  clause  also  implies  and  recognizes  both  a  right  in  the 
corporations  without  restriction  to  tax,  make  assessments,  borrow 
money,  and  loan  credit ;  and  also  a  discretion  in  the  Legislature 
to  restrict  and  limit  this  power  of  the  corporations,  and  to  define 
it ;  to  declare  how  much  money  the  cities  may  borrow — how 
much  debt  they  may  create — how  much  money  they  may  levy 
by  taxation  and  for  assessments.  And  the  last  clause — 

"So  as  to  prevent  abuses  in  assessments  and  in  contracting 
debts  by  such  municipal  corporations." 

How  prevent  abuses  in  these  particulars  if  the  section  itself 
contains  &  prohibition,  both  upon  the  Legislature  and  municipal 
corporations  ? 

The  whole  section  implies  a  discretion  in  the  corporations 
mentioned  in  it,  without  restriction,  and  imposes  a  duty  upon 
the  Legislature,  "  to  limit,  regulate,  and  control  that  discretion." 
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The  power  is  with  the  Legislature.  It  is  wisely  left  there  to  be 
exercised  in  its  discretion.  It  may  restrict,  and  as  it  may  restrict, 
so  it  may  allow  the  creation  of  city  debts,  and  prescribe  their 
limits  and  conditions,  as  is  done  in  this  case. 

Any  other  view  of  this  section  of  the  constitution  appears  to 
us  to  be  utterly  untenable  ;  or  at  least  the  view  that  it  contains 
an  express  restriction  or  limitation  upon  the  powers  of  the 
Legislature  to  authorize  the  contracting  of  debts  by  municipal 
corporations,  cannot  be  maintained.  It  may  be  and  doubtless  is 
true,  that  the  members  of  the  convention,  or  many  of  them,  who 
devised  the  present  constitution,  desired  to  restrict  more  strin- 
gently the  power  of  municipal  corporations  on  the  subject  of 
contracting  city  debts,  and  considered  that  they  needed  such 
restraint  as  the  learned  judge  suggests,  but  we  can  look  at  no 
undefined  purpose  not  embodied  in  the  instrument. 

We  are  called  upon  to  interpret  the  provisions  clearly  ex- 
pressed in  the  constitution  itself.  We  cannot  go  beyond  the 
written  word — if  it  be  clear  and  explicit  in  its  terms.  The  con- 
stitution speaks  for  itself.  It  is  in  and  of  itself  the  will  of  the 
people.  We  can  look  only  to  its  language  not  doubtful,  inex- 
plicit, or  ambiguous.  It  clearly  contains^  no  express  provision 
that  forbids  the  Legislature  from  passing  the  act  to  amend  the 
charter  of  the  city  of  Rochester  under  consideration,  or  any  of 
the  sections  in  controversy. 

In  conclusion,  we  think  the  following  propositions  may  be 
safely  affirmed  to  be  the  law  upon  the  whole  case : 

1.  That  all'  the  inherent  power  of  the  people  for  self-govern- 
ment not  delegated  to  the  general  government,  is  reserved  to, 
and  belongs  to  the  State. 

2.  That  of  such  reserved  powers  the  entire  legislative  power 
is  vested  in  the  State  Legislature,  subject  to  no  restrictions  or 
limitations,  except  such  as  are  contained  in  the  State  consti- 
tution. 

3.  That  the  taxing  power  belongs  to  the  Legislature,  and  is 
subject  to  no  limits  or  restrictions  outside  of  the  United  States 
and  State  constitutions. 

4.  That  the  power  to  authorize  the  construction  of  works  of 
internal  improvements,  and  to  provide  for  their  construction  by 
the  officers  or  agents  of  the  State,  rests  with,  and  pertains  to, 
the  Legislature,  to  be  exercised  within  its  exclusive  discretion. 
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5.  That  such  works  may  be  constructed  by  general  taxation ; 
and  in  case  of  local  works,  by  local  taxation :  or  the  State  may 
aid  in  their  construction  by  becoming  a  stockholder  in  private 
corporations;   or  authorize  municipal  corporations  to  become 
such  stockholders  for  such  purpose. 

6.  That  railroads  are  public  works,  and  may  be  constructed 
by  the  State  or  by  corporations ;  and  lands  taken  for  their  use 
are  taken  for  the  public  use,  and  may  be  so  taken  on  payment 
of  a  just  compensation. 

7.  That  the  Legislature  is  the  exclusive  judge  in  respect  to 
what  works  are  for  the  public  benefit,  and  in  regard  to  the  expe- 
diency of  constructing  such  works,  and  as  to  the  mode  of  their 
construction,  whether  by  the  State  or  by  private  or  municipal 
corporations  in  whole  or  in  part. 

8.  That  the  Legislature  may  authorize  municipal  corporations 
to  subscribe  to  the  stock  of  a  railroad  company,  with  the  con- 
sent and  approval  of  a  majority  of  the  corporators  duly  ascer- 
tained. 

9.  That  the  passage  of  a  law  authorizing  such  subscriptions  to 
the  stock  of  a  private  corporation,  subject  to  the  assent  or  ap- 
proval of  the  corporation,  or  to  take  effect  upon  the  approval  or 
assent  of  a  municipal 'corporation,  by  the  vote  of  the  corpora- 
tors, is  not  a  delegation  of  power  to  the  corporation  to  pass  a 
law,  but  is  a  legitimate  case  of  conditional  legislation,  and  is  en- 
tirely within  the  discretion  of  the  Legislature. 

10.  That  the  act  to  amend  the  charter  of  the  city  of  Roches- 
ter, passed  July  3,  1851,  including  the  sections  285  to  291,  in- 
clusive, was  a  valid  law  immediately  upon  its  passage  and  the 
signature    of  the    governor   thereto ;    and  that  the  provision 
therein,  that  those  sections  should  not  take  effect  until  approved 
by  the  corporation,  merely  suspended  the  power  of  the  Com- 
mon Council  to  act  upon  said  sections  until  such  approval. 

11.  The  acts  of  the  city  of  Rochester,  in  subscribing  for  the 
stock  of  the  Genesee  Yalley  Railroad  Company,  and  in  issuing 
the  bonds  of  the  city  to  pay  for  such  stock,  as  stated  in  the  case 
in  this  action,  were  legal  and  valid  acts ;  and  the  city  was  en- 
titled to  take  and  hold  such  stock,  or  to  sell  it  to  the  plaintiff  as 
valid  stock,  and  is  bound  to  pay  the  bonds  so  issued ;  and  the 
plaintiff  was  not  entitled  to  rescind  his  contract  for  the  purchase 
of  such  stock,  on  the  ground  of  its  invalidity. 
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The  judgment  of  the  special  term  was  therefore  erroneous, 
and  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

T.  R.  STRONG,  J. — The  foundation  of  this  action  is  the  alleged 
invalidity  of  the  provisions  of  the  act  of  the  Legislature  relating 
to  the  city  of  Rochester,  passed  July  3,  1851,  which  purport  to 
authorize  the  Common  Council  of  the  city  to  borrow  money  on 
the  faith  and  credit  of  the  city,  and  issue  bonds  therefor,  and 
invest  the  same  in  the  stock  of  the  Genesee  Yalley  Railroad 
Company.  If  those  provisions  are  invalid,  the  bonds  issued  by 
the  Common  Council,  and  the  subscriptions  for  stock  in  pursu- 
ance thereof,  were  nullities ;  the  agreement  for  the  purchase  of 
the  stock  and  bonds  by  the  plaintiff  is  without  consideration 
and  void ;  and  the  plaintiff  is  entitled  to  recover  back  what  he 
had  paid  under  that  agreement.  One  ground  on  which  the  in- 
validity of  those  provisions  is  asserted  is,  that  it  was  not  within 
the  scope  of  the  legislative  power  of  the  State,  independent  of 
any  restrictions  in  the  constitution  upon  that  power,  to  invest  a 
municipal  corporation  with  authority  to  burden  the  property  of 
the  citizens  of  the  locality  which  it  embraces,  by  becoming 
stockholders  in  a  private  corporation.  It  is  not  denied  but  that 
the  State  may  provide  by  law  for  the  construction  of  a  railroad 
through  the  agency  of  its  own  officers,  taking  all  lands  necessary 
for  the  purpose  by  virtue  of  its  right  of  eminent  domain ;  or 
delegate  the  power  to  build  the  road  and  take  the  lands  re- 
quired for  it,  to  a  private  corporation.  Nor  is  it  disputed  that 
the  State  may,  under  its  taxing  power,  charge  the  expense  of 
such  a  public  improvement,  made  by  itself,  upon  the  citizens  of 
a  particular  locality,  which  may  be  supposed  to  be  more  imme- 
diately benefited  by  the  improvement;  nor  is  it  controverted 
that  a  municipal  corporation  may  be  authorized  by  law  to  make 
euch  public  improvements  as  are  required  by  the  interests  of  its 
locality,  and  tax  the  citizens  of  the  locality  to  defray  the  ex- 
pense. The  power  of  the  State  to  this  extent  is  unquestioned, 
and  so  well  established  by  long  exercise  of  it,  and  by  judicial 
decisions,  as  to  render  a  discussion  of  it  unnecessary,  if  not  un- 
profitable. But  the  precise  point  presented  is,  that  a  subscrip- 
tion for  stock  in  a  railroad  corporation  is  like  an  investment  in 
the  stock  of  a  manufacturing  company,  or  in  the  mercantile,  or 
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any  similar  private  business,  of  a  mere  private  nature — foreign 
to  the  office  or  business  of  government — and  therefore  without 
the  limits  of  the  sovereign  power ;  and  that  the  State  not  pos- 
sessing the  power  itself,  cannot  confer  it  on  a  municipal  cor- 
poration. 

It  is  a  question  upon  which  there  is  some  conflict  of  opinion, 
•whether  there  is  such  a  limitation  of  legislative  power  as  that 
suggested,  to  matters  of  a  public  nature  and  incident  to  govern- 
ment; and  while  it  would  seem  to  be  proper  that  the  power 
should  be  thus  confined,  there  certainly  would  be  great  diffi- 
culty in  maintaining,  if  it  would  not  be  impossible  to  maintain, 
the  limitation  in  practice,  without  conceding  to  and  claiming 
for  the  judicial  department  the  paramount  jurisdiction  to  deter- 
mine what  is  and  what  is  not  public  and  connected  with  gov- 
ernment. This  jurisdiction  is  legislative  in  its  nature,  and  there 
is  great  force  in  the  argument  that  it  is  indispensable  to  the  just 
weight  and  beneficial  action  of  the  legislative  department,  that 
it  should  exclusively  belong  to  that  branch  of  the  government. 
If  the  limitation  exists,  it  must  be  applicable  to  cases  clearly, 
palpably,  and  without  question  wholly  private,  and-  in  no  way 
relating  to  government.  If  the  sole  right  of  decision  on  this 
subject  is  vested  in  the  Legislature,  the  legislative  power,  be- 
yond the  restrictions  of  the  constitution,  is  unlimited. 

It  is  not  my  purpose  to  discuss  this  question,  or  to  express  any 
opinion  upon  it,  as  it  is  entirely  unnecessary,  in  the  view  I  take 
of  the  position  under  consideration. 

That  position,  in  my  judgment  is  fatally  erroneous,  in  regard- 
ing and  treating  the  subject  of  the  provisions  in  question  as  a 
private  business,  belonging  to  the  same  class  as  the  business  of 
banking,  and  of  manufacturing  and  commercial  associations, 
incorporated  and  unincorporated.  Those  provisions,  upon  their 
face,  clearly  show  that  the  leading  object  of  them  was,  to  enable 
the  city  to  afford  aid  to,  and  thereby  secure  the  construction  of, 
the  Rochester  &  Genesee  Valley  Railroad.  A  company  had 
been  formed,  under  the  authority  of  the  State,  for  building  the 
road,  to  which  the  State  had  delegated  all  necessary  power  for 
the  purpose.  It  was  an  enterprise  of  a  public  nature,  committed 
by  the  State  to  a  private  company,  invested  by  the  State,  for  the 
purpose  of  the  road,  with  a  large  portion  of  its  sovereign  power. 
The  company  were  authorized  to  take  lands  for  the  road,  under 
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the  right  of  the  State  of  eminent  domain,  or  to  take  private 
property  for  the  public  use,  upon  making  just  compensation. 
Upon  the  assumption  that  the  public  good  required  the  road 
should  be  built,  only,  could  this  authority  be  conferred.  The 
road  was  to  be  in  part  in  the  city,  and  was  to  traverse  one  of 
the  most  fertile  and  richest  portions  of  the  State,  inhabited  by  a 
numerous  and  wealthy  population.  It  was  supposed,  and  not 
without  reason,  that  the  road,  if  completed,  would  contribute 
largely  to  the  business  and  wealth  of  the  city,  and  benefit  it 
beyond  other  portions  of  the  State,  and  therefore  it  should  aid 
in  the  work.  Hence,  the  Legislature  was  appealed  to  for  au- 
thority to  render  such  aid,  and  the  provisions  in  question  were 
enacted.  Not  only  is  it  apparent  on  the  face  of  the  provisions ; 
it  is  also  manifest  from  the  public  history  of  the  road,  of  which 
the  court  may  properly  take  notice,  that  such  was  the  motive 
and  design  of  the  Legislature.  The  work  was  of  a  public  na- 
ture, and  for  the  public  benefit,  and  authority  was  given  to  the 
city  to  aid  it  for  the  good  of  the  public,  and  more  especially  of 
the  city.  Clearly,  the  State  might  have  built  the  road ;  no  good 
reason  is  perceived  why  it  might  not  have  authorized  the  city  to 
build  it ;  and  if  it  was  competent  for  the  State,  in  view  of  the 
public  good,  to  confer  such  authority,  why  might  not  the  State, 
influenced  by  the  same  motive,  give  authority  to  the  city  to  aid 
a  railroad  company  in  the  work?  The  State  might  doubtless 
have  built  the  road,  and  assessed  the  city  beyond  the  rest  of  the 
State  to  pay  the  expense ;  and  why  not  authorize  the  city  volun- 
tarily to  assume  a  burden  in  aid  of  a  private  company,  substi- 
tuted for  the  State  in  respect  to  the  work,  which  the  State  might 
have  imposed,  if  the  State  had  taken  upon  itself  the  enterprise  ? 

The  fact  that  the  principal  part  of  the  road  is  out  of  the  limits 
of  the  city,  cannot  affect  the  question  of  the  public  nature  and 
benefit  of  the  work,  and  the  power  of  the  State  to  grant  the  au- 
thority it  has  assumed  to  give.  A  municipal  corporation  may 
be  authorized  to  do  an  act  without,  as  well  as  within  its  local 
limits,  of  a  public  character,  and  relating  to  its  government — 
such  as  building  an  aqueduct  for  conveying  water  into  a  city, 
or  a  road  or  canal  in  the  vicinity  of,  and  connected  with,  its 
locality. 

Assuming  the  construction  of  the  road  to  be  a  work  of  a  pub- 
lic character,  which  the  city  might  be  authorized  to  do,  it  seems 
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to  be  clear  that  it  might  equally  be  authorized  to  assist  others 
in  doing  the  work. 

The  power  of  the  Legislature  over  the  subject  being  estab- 
lished, the  expediency  or  propriety  of  its  exercise,  in  any  case, 
cannot  be  reviewed  by  the  courts.  Undoubtedly  the  power  has 
been  and  will  be  abused ;  but  the  only  remedy  under  our  sys- 
tem is  in  displacing,  at  the  earliest  opportunity,  all  legislators 
who  are  unfaithful  or  incompetent,  and  bestowing  greater  care 
in  the  selection  of  such  officers. 

Another  ground  on  which  the  provisions  in  question  are 
claimed  to  be  invalid  is,  that  they  are,  as  alleged,  in  conflict 
with  the  constitution.  Most,  if  not  all,  of  the  strength  of  the 
argument  to  sustain  this  point  in  the  case,  rests  upon  the  idea — 
already  attempted  to  be  refuted — that  the  authority  sought  to  be 
conferred  by  them,  and  the  object  of  it,  are  of  a  private  and  not 
public  nature.  Viewing  them  in  a  light  directly  the  reverse, 
they  are  readily  seen  to  be  harmonious  with  every  part  of  the 
constitution.  They  are  provisions  made  in  the  exercise  of  the 
general  power  of  the  Legislature,  to  authorize  municipal  corpo- 
rations to  do  such  public  acts  as  are  required  by  the  public 
good,  in  reference  to  their  own  territorial  limits — the  same 
power  to  which  must  be  referred  the  grant  of  authority  to  such 
corporations  to  lay  out  and  open  streets,  and  keep  them  in 
repair,  and  make  other  similar  local  public  improvements,  in- 
cident to,  and  proper  for  the  good  government  of  the  commu- 
nity. 

This  power  is  clear  and  indisputable,  and  it  is  distinctly  con- 
ceded, in  the  opinion  in  this  case,  of  the  learned  justice  at 
special  term.  He  says,  in  reference  to  the  city,  the  Legislature 
"  might  cause  all  necessary  streets  to  be  laid  out,  opened,  and 
worked,  and  all  local  improvements  to  be  made,  and  do  what- 
ever else  within  the  locality  they  should  deem  proper  for  the 
good  government  of  the  community,  and  assess  the  expenses  as 
a  part  of  the  public  burden  upon  the  community,  for  whose 
benefit  the  expense  should  be  incurred,  or  such  part  of  the  com- 
munity as  they  should  think  right  by  reason  of  the  particular 
benefits  to  be  charged,  and  this  power  may  be  delegated  to  the 
Common  Council  of  the  city  for  the  locality  embraced  within  its 
boundaries."  Obviously,  as  already  stated,  it  is  not  indispen- 
sable that  the  improvements  should  be  wholly  within  the  city, 
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for,  although  as  a  general  rule  the  powers  of  a  city  are  to  be 
exercised  within  its  locality,  the  Legislature  may  authorize  im- 
provements without  that  locality  for  the  benefit  of  the  city.  Its 
power  to  do  this  is  as  ample  as  its  power  to  create  the  city 
originally,  and  prescribe  its  limits  an,d  authority. 

Section  9  of  article  8  of  the  constitution,  imposing  upon  the 
Legislature  the  duty  to  provide  for  the  organizations  of  cities 
and  villages,  and  to  restrict  the  power  of  taxation,  assessment, 
borrowing  money,  contracting  debts,  and  loaning  their  credit,  so 
as  to  prevent  abuses  in  assessments  and  contracting  debts,  by 
such  corporations,  is  particularly  relied  on  as  prohibiting  the 
legislation  under  consideration.  The  design  of  this  section,  so 
far  as  it  makes  it  a  duty  of  the  Legislature  to  restrict  the  power 
of  taxation,  &c.,  of  cities  and  villages,  was,  in  my  judgment,  to 
guard  by  proper  limitations  against  abuse  in  contracting  debts, 
in  the  exercise  of  the  powers  granted  to  it  by  the  Legislature, 
not  to  limit  the  Legislature  in  granting  power  to  such  corpora- 
tions. If  the  latter  had  been  the  object,  some  attempt  would 
have  been  made  to  specify  and  define  the  powers  which  might 
be  granted.  The  subject  would  not  have  been  left  without 
specification  and  definition.  What  power  may  be  granted  ? 
Where  does  the  line  of  prohibition  commence?  The  sections 
contain  no  answer  to  these  questions.  They  are  silent  as  to  the 
powers  which  may  be  granted ;  the  Legislature  may  grant  such 
powers  as  itself  possesses,  but  must  provide  against  the  abuse  of 
those  powers,  so  far  as  relates  to  contracting  debts,  assessments, 
and  taxation. 

A  further  objection  to  the  validity  of  the  .legislation  in  ques- 
tion is,  that  the  Legislature  had  not  power,  under  the  constitu- 
tion, to  delegate  to  the  electors  of  the  city  the  decision  of  the 
question  whether  the  provisions  shall  become  a  law ;  that  in 
respect  to  the  expediency  of  the  law,  the  Legislature  was  made, 
by  the  constitution,  the  sole  and  exclusive  judge.  In  Barto  v. 
Himrod  (4  Seld.,  483),  it  was  decided  by  the  Court  of  Appeals 
that  the  act  known  as  the  Free  School  Act,  which  contained 
provisions  submitting  it  to  the  electors  of  the  State  to  determine 
whether  the  act  should  become  a  law ;  and  making  the  fact  of 
its  becoming  a  law  dependent  upon  approval  by  the  people, 
although  approved  by  them,  was  void  for  want  of  constitutional 
power  in  the  Legislature  to  commit  to  the  people  the  decision 
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whether  the  act  should  become  a  law.  That  case  is  relied  on  in 
support  of  the  objection ;  and  it  is  assumed  that  the  present 
case,  as  to  the  point  raised,  is  substantially  like  it,  and  if  it  is,  it 
must  share  the  same  fate.  I  have  had  some  difficulty  in  coming 
to  a  satisfactory  conclusion  on  the  point,  whether  this  case  is 
within  the  principle  of  that  cited ;  but  after  much,  and  careful 
consideration,  am  convinced  that  a  plain  and  substantial  dis- 
tinction, requiring  the  application  of  different  rules  of  decision, 
exists  between  the  cases.  Such  a  distinction  does  not,  I  be- 
lieve, arise  from  the  circumstance  that  in  the  Free  School  law, 
the  language  was,  that  the  electors  of  the  State  should  deter- 
mine whether  this  act  "  shall  or  shall  not  become  a  law,"  and 
in  case  a  majority  should  be  against  it,  the  act  "  shall  be  null 
and  void,"  and  that  in  the  case  of  the  present  legislation  the 
language  is,  that  the  sections  "  shall  not  take  effect,"  until  they 
should  be  submitted  to  the  electors  of  the  city,  and  upon  the 
event  therein  mentioned.  Those  expressions  differ  only  in  form 
— they  import  the  same  idea  in  substance. 

An  act  does  not  become  a  law — a  rule  of  action  for  the  com- 
munity, or  any  company,  or  individuals — until  it  takes  effect, 
and  when  it  takes  effect  it  is  a  law.  There  is  no  such  thing  as  a 
law  in  presenti^  to  take  effect  in  futuro.  An  act,  to  take  effect 
in  future,  at  a  fixed  time,  or  upon  any  certain  event,  must  await 
the  time,  or  other  event,  to  become  a  law ;  and  especially  is  this 
true  where  the  event  upon  which  the  act  is  to  take  effect  is  con- 
tingent, like  a  popular  vote  of  approval.  The  true  distinction, 
as  I  conceive,  arises  out  of  the  difference  in  the  nature  of  the 
subjects  of  these  acts,  and  in  the  questions  submitted  to  the  de- 
cision of  the  people.  The  Free  School  Act  was  of  a  mandatory 
character,  and  imposed  duties  and  obligations  on  the  people 
which  they  would  be  bound  to  perform,  if  the  act  should  be- 
come a  law  by  their  approval,  entirely  irrespective  of  their  will ; 
and  the  question  submitted  to  the  people  was,  whether  the  act 
should  become  a  law ;  thus,  as  was  held  by  the  Court  of  Ap- 
peals, involving  the  whole  subject  of  the  propriety  and  expe- 
diency of  the  law,  as  well  as  of  the  strict  enforcement  of  the 
various  provisions,  and  attempting,  by  the  Legislature,  to  cast 
off  the  responsibility  imposed  upon  it  in  the  making  of  laws, 
and  placing  it  with  a  majority  of  the  people,  which  could  not 
be  done  under  the  constitution.  The  provisions  under  consid- 
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eration  are  merely  permissive ;  they  purport  only  to  grant  an 
authority,  which  the  Common  Council,  if  the  act  should  become 
a  law,  would  not  be  bound  to  exercise ;  and  the  question  sub- 
mitted to  the  people  of  the  city  was,  by  the  terms  of  the  pro- 
visions, "  whether  or  not  it  is  expedient  for  said  city  to  borrow 
the  money  mentioned  in  said  sections,  for  the  purpose  therein 
specified."  It  was  not  referred  to  the  people  to  decide  whether 
the  authority  should  be  granted — that  the  Legislature  had  de- 
termined, if  two-thirds  of  the  electors  were  in  favor  of  its  being 
exercised.  The  Legislature  gave  the  authority,  conditioned  upon 
a  popular  vote,  in  favor  of  borrowing  the  money.  The  form  of 
the  vote  was  to  be,  for  the  railroad,  and  against  the  railroad ; 
and  a  vote  of  two-thirds  for  the  road  was  to  decide  that  it  was 
expedient  to  borrow  the  money,  while  a  vote  exceeding  one- 
third  the  other  way  was  to  be  a  decision  that  it  was  inexpe- 
dient. It  is  true,  that  a  decision  in  favor  of  the  expediency  of 
borrowing  the  money  was  to  be  deemed  an  approval  of  the  law, 
as  by  section  292  it  is  declared,  that  if  the  previous  sections  shall 
be  approved,  &c.,  the  same  shall  take  effect,  &c.,  but  the  ap- 
proval was  to  be  implied  from  a  vote  for  borrowing  the  money ; 
it  was  not  the  question  submitted  for  decision.  Nothing  like 
power  to  make  the  law  was  to  be  vested  in  the  people;  the 
Legislature  made  the  law,  dependent  only  on  the  event  of  the 
people  wanting  to  use  the  authority.  The  ground  of  objection 
to  the  Free  School  Act  seems,  therefore,  to  be  wholly  inappli- 
cable to  this  legislation ;  and  if  inapplicable,  the  decision  re- 
ferred to  is  no  authority  against  it. 

Again,  it  is  conceded  in  the  opinion  in  this  case,  at  special 
term,  and  supported  by  the  reasoning  of  the  learned  judges  who 
delivered  opinions  in  Barto  v.  Himrod,  that  a  legislative  grant 
of  power  to  a  municipal  corporation,  with  a  restriction  upon  its 
exercise  without  the  consent  of  the  people  to  be  affected  by  it, 
would  be  valid ;  and  this  is  substantially  a  law  of  that  charac- 
ter. There  is  no  difference,  in  practical  or  legal  effect,  between 
an  act  conferring  power  to  borrow  money  upon  the  event  of  the 
people  deciding,  in  a  mode  provided  by  the  act,  that  it  is  expe- 
dient to  borrow,  and  an  act  vesting  the  power  absolutely,  but 
prohibiting  its  exercise,  unless  the  people  shall  decide  it  is  ex- 
pedient. In  neither  case  do  the  people  decide,  except  impliedly 
and  by  inference,  upon  the  expediency  of  the  law. 
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I  perceive  no  objection,  arising  out  of  the  constitution,  to 
making  a  mere  permissive  law  depend  upon  a  vote  of  those 
designed  to  be  benefited  by  the  permission,  in  favor  of  the  ex- 
pediency of  doing  the  act  permitted.  The  whole  legislative 
power  is  exerted,  and  the  whole  responsibility  in  regard  to  the 
law  exercised  by  the  Legislature  in  such  a  case :  no  part  of  it 
is  referred  to  others.  In  the  opinions  in  Barto  v.  Himrod  it  is 
admitted  that  conditional  legislation,  where  there  is  no  transfer 
of  the  legislative  power  or  judgment,  is  allowable,  and  Ruggles, 
J.,  in  his  opinion,  defines  such  allowable  conditional  legislation. 
He  says : — "  The  event  or  change  of  circumstances  on  which  a 
law  may  be  made  to  take  effect,  must  be  such  as  in  the  judg- 
ment of  the  Legislature  affects  the  question  of  the  expediency  of 
the  law ;  an  event  on  which  the  expediency  of  the  law  in  the 
judgment  of  the  lawmakers  depends.  On  this  question  of  expe- 
diency the  Legislature  must  exercise  its  own  judgment  defini- 
tively and  finally.  When  a  law  is  made  to  take  effect  on  the 
happening  of  such  an  event,  the  Legislature  in  effect  declares 
the  law  inexpedient  if  the  event  should  not  happen,  but  expe- 
dient if  it  should  happen.  They  appeal  to  no  other  men  or 
man  to  judge  for  them  in  relation  to  its  present  or  future  expe- 
diency. They  exercise  that  power  themselves,  and  then  per- 
form the  duty  which  the  constitution  imposes  on  them."  These 
remarks  accurately  describe  the  law  in  question. 

The  other  objections  taken  to  the  validity  of  the  law  are,  in 
my  opinion,  untenable. 

My  conclusion  is,  that  the  judgment  at  special  term  is  erro- 
neous and  should  be  reversed. 

WELLES,  J.,  did  not  hear  the  argument;  but  having  been 
present  at  the  consultation,  and  having  examined  the  points  of 
counsel,  &c.,  expressed  his  concurrence  in  the  opinion  of  E. 
Darwin  Smith,  J. 

JOHNSON,  J.,  rendered  a  dissenting  opinion. 
Judgment  reversed  and  new  trial  granted. 
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BROWNE  a.  BRADLEY. 

Supreme  Court,  Uiica  Special  Term;  July,  1857. 

DISCHARGE  FROM  IMPRISONMENT. — AFFIDAVIT. 

A  discharge  from  imprisonment  of  a  debtor  imprisoned  on  execution  (granted 
under  2  Revised  Statutes,  31),  is  void,  where  the  papers  on  which  the  discharge 
was  granted  show  that  the  judgment  on  which  the  debtor  was  taken  in  execu- 
tion exceeded  $500,  but  fail  to  show  that  he  had  been  imprisoned  three  months. 

Such  discharge  is  also  void  unless  the  affidavit  accompanying  the  petition  is  sworn 
to  at  the  time  of  making  the  application  for  the  discharge. 

Motion  for  leave  to  issue  a  new  execution  against  the  person 
of  a  judgment  debtor. 

This  action  was  brought  by  John  Browne,  Receiver  of  the 
Globe  Insurance  Company,  against  -George  T.  Bradley.  Judg- 
ment was  recovered  in  Oneida  county  against  the  defendant  on 
July  20,  1855,  for  $1650.67,  being  for  premiums,  &c.,  collected 
by  the  defendant,  as  agent  for  the  Globe  Insurance  Company. 
An  execution  upon  the  judgment,  against  the  property  of  the 
defendant,  having  been  returned  unsatisfied,  an  execution  against 
his  body  was  issued  to  the  sheriff  of  the  city  and  county  of  New 
York,  under  which  he  was  arrested. 

The  defendant,  thereupon,  on  March  13,  1857,  served  upon 
the  attorneys  for  the  plaintiff  a  petition  and  other  papers,  with  a 
notice,  stating  that  he  would  apply  to  this  court,  at  a  special  term 
to  be  held  in  the  city  of  New  York,  on  the  31st  day  of  March,  for  a 
discharge  from  imprisonment,  under  the  provisions  of  the  article 
of  the  Revised  Statutes,  entitled  "  of  voluntary  assignments  by  a 
debtor  imprisoned  on  execution  in  civil  causes"  (2  Ifev.  Stats.,  31, 
marg.  p.)  The  petition,  omitting  that  portion  which  contains  a 
schedule  of  the  defendant's  property,  was  in  the  words  following : 

To  the  Justices  of  the  Supreme  Court  of  the^State  of  New  York: 
The  petition  of  George  T.  Bradley,  of  the  city  and  county  of 

New  York,  respectfully  shows — 

That  your  petitioner  is  imprisoned  in  the  jail  of  the  city  and 

county  of  New  York,  by  virtue  of  an  execution  issued  out  of  this 
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court,  upon  a  judgment  entered  therein  in  favor  of  John  Browne, 
Receiver,  plaintiff,  against  your  petitioner,  for  the  sum  of  six- 
teen hundred  and  fifty  dollars  sixty-seven  cents,  as  appears  by 
the  certificate  of  the  sheriff  of  said  city  and  county  hereto  an- 
nexed. 

Your  petitioner,  therefore,  prays  the  order  of  this  court,  direct- 
ing the  said  sheriff  to  hring  your  petitioner  into  this  court,  at  a 
time  to  be  assigned  for  that  purpose,  that  the  plaintiff  in  this 
suit  aforesaid  may  personally  or  by  his  attorney  show  cause,  if 
any  he  may  have,  why  an  assignment  of  all  your  petitioner's 
estate  as  hereinafter  mentioned  should  not  be  made,  and  your 
petitioner  be  thereupon  discharged  from  his  imprisonment  in 
said  suit,  in  pursuance  of  the  provisions  of  the  statute  concern- 
ing "Voluntary  assignments  by  a  debtor  imprisoned  on  execu- 
tion in  civil  causes." 

Appended  to  the  petition  and  schedule  was  the  certificate  of 
the  sheriff,  showing  that  the  petitioner  was  confined  in  the  limits ; 
and  also  the  affidavit,  a  form  of  which  is  given  in  section  5  of 
the  article  of  the  Revised  Statutes,  under  which  the  application 
was  made.  This  affidavit  was  sworn  to  on  the  tenth  of  March, 
1857. 

On  the  thirty-first  of  March  the  petition  was  presented,  and 
the  usual  order  was  made,  that  the  applicant  be  brought  into 
court  on  the  8th  of  April,  on  which  day  an  order  for  an  assign- 
ment was  made,  and  on  the  9th  of  April,  proof  having  been  made 
of  the  execution  of  the  assignment  and  the  delivery  of  the  prop- 
erty, &c.,  the  court  granted  an  order  discharging  the  defendant, 
which  order  having  been  served  on  the  sheriff,  the  defendant 
was  discharged  accordingly. 

All  of  the  above-mentioned  orders  were  granted  without  any 
appearance  by  the  plaintiff. 

On  the  19th  day  of  June  the  plaintiff's  attorneys  served  on 
the  defendant,  personally,  a  notice  of  a  motion  to  be  made  at 
the  July  term  for  leave  to  issue  a  new  execution  against  the 
body  of  the  defendant,  on  the  ground  that  the  proceedings  in 
New  York  were  void  for  want  of  jurisdiction. 

2f.  H.  Throop,  for  the  motion. — I.  Although  these  proceed- 
ings were  before  the  court,  and  not  before  a  judge  at  chambers, 
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still,  as  the  jurisdiction  to  entertain  them  is  specially  conferred 
by  statute,  and  is  not  a  part  of  the  general  common-law  jurisdic- 
tion of  the  Supreme  Court,  it  is  quoad  hoc  an  inferior  court.  (2 
Cow.  &  H.,  notes,  946,  949,  1013;  3  Comst.,  511,  522,  523;  2 
Hill,  14.) 

II.  The  discharge  is  void,  because  the  papers  upon  which  it 
was  granted  showed  affirmatively  that  the  judgment  exceeded 
$500,  and  did  not  show  that  the  defendant  had  been  imprisoned 
three  months.    This  was  a  jurisdictional  fact,  and  it  not  having 
been  averred,  the  proceedings  are  void.    (§  2  of  the  act ;  2  Seld.^ 
176  ;  2  Kern.,  575 ;  1  Seld.,  106 ;  3  Hill,  109 ;  5  Den.,  554 ; 
13  How.  Pr.  R.,  475  ;  1  Seld.,  164.) 

III.  The  proceedings  are  also  void  because  the  affidavit  re- 
quired by  section  5  was  made  twenty-one  days  before  the  pre- 
sentation of  the  petition,  instead  of  being  made  at  the  time,  as 
the  statute  requires. 

IV.  These  defects  avoid  the  proceedings  whenever  they  come 
in  question  collaterally.  Whatever  renders  it  ground  of  reversal, 
on  certiorari,  avoids  them  collaterally.    (2  Cow.  <&  II.,  notes, 
987,  989.) 

V.  A  motion  for  a  new  execution  is  a  proper  method  of  test- 
ing the  question.     (2  Eev.  Stats.,  364,  §  8  ;  12  How.  Pr.  J?., 
65  ;  17  Barb.,  644.) 

W.  W.  Howes,  opposed. — I.  The  statute  specifies  what  the 
petition  shall  contain,  and  a  compliance  with  the  statute  is  all 
that  is  necessary. 

II.  The  plaintiff  should  have  appeared  and  made  his  objec- 
tions. 

III.  There  is  nothing  in  the  statute  requiring  the  affidavit  to 
be  sworn  to  at  the  time  the  petition  is  presented ;  it  suffices  if  an 
affidavit  in  that  form  is  presented  with  the  petition. 

IV.  If  the  proceedings  are  defective,  we   ask  for  leave  to 
amend  them. 

BACON,  J. — This  is  a  special  statutory  proceeding,  and  juris- 
diction must  appear  upon  the  record.  The  cases  cited,  decided 
under  the  non-imprisonment  act,  show,  that  all  the  facts  to  enti- 
tle the  applicant  to  a  discharge  must  appear  in  the  petition,  and 
that  the  specification  in  the  statute  of  certain  facts  wMch  must 
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appear,  it  being  apparent  that  the  statute  does  not  attempt  to 
prescribe  the  full  contents  of  the  petition,  does  not  obviate  the 
necessity  of  averring  the  existence  of  other  jurisdictional  facts, 
if  such  facts  must  exist  to  give  the  court  jurisdiction.  Here  the 
power  of  the  court  to  act,  inasmuch  as  the  judgment  exceeded 
$500,  was  dependent  upon  the  fact  that  the  applicant  had  been 
imprisoned  three  months,  and  the  failure  to  allege  that  he  had 
been  imprisoned  for  that  length  of  time,  renders  all  the  proceed- 
ings void. 

Again,  as  I  read  the  statute,  the  affidavit  required  by  section 
5,  must  be  sworn  to  at  the  time  the  petition  is  presented.  If  the 
applicant  can  make  this  affidavit  twenty  days  in  advance,  he 
may  do  so  three  months  in  advance,  or  a  longer  time.  By  sec- 
tion 13  a  new  execution  can  only  issue  after  the  applicant  is 
convicted  of  perjury  in  the  proceedings.  If  an  affidavit  made 
in  advance  is  sufficient,  intermediate  between  the  time  of  making 
it  and  the  presentation  of  the  petition  the  applicant  might  per- 
haps acquire  property,  by  bequest,  descent,  or  otherwise,  the 
fraudulent  disposition  of  which,  before  his  application,  would 
neither  affect  his  right  to  a  discharge,  nor  enable  the  plaintiff, 
on  discovering  the  fact,  to  prosecute  him  for  perjury,  and  to 
issue  a  new  execution  against  his  body  after  his  conviction. 

Even  if  this  court  could  grant  an  amendment  of  the  proceed- 
ings in  New  York,  there  can  be  no  amendment  so  as  to  supply 
the  absence  of  jurisdictional  facts ;  besides  which,  the  whole 
proceeding  isfunctus  officio  by  the  discharge. 

Motion  granted. 


J 

BLAISDELL  a.  RAYMOND. 

Supreme  Court,  First  District  ;  Special  Term,  July,  1857. 
ACTION  FOE  LIBEL.  —  ANSWEB.  —  YEBIFICATION. 

Under  the  act  of  1854  (Laws  of  1854,  158),  the  defendant  may  omit  the  verifica- 
tion of  his  answer,  as  respecta  all  its  allegations,  wherever  he  would  be  excused 
from  testifying  as  a  witness  to  the  truth  of  any  matter  denied  by  such  answer. 
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The  former  law  on  the  subject  of  omitting  the  verification  of  answers — reviewed. 
In  an  action  for  libel,  if  the  defendant  denies  the  publication  charged,  he  is  en- 
titled to  omit  the  verification  of  his  answer,  as  to  all  the  defences  set  up. 

Motion  to  compel  plaintiff's  attorney  to  receive  unverified 
answers; — or,  if  that  relief  should  be  denied,  then  for  leave  to. 
put  in  verified  answers. 

This  was  an  action  for  libel  against  the  alleged  author  and 
publishers  of  an  article  averred  in  the  complaint  to  have  been 
published  of  and  concerning  plaintiff,  in  the  New  York  Daily 
Times.  The  article  complained  of  is  set  out  in  a  report  of  pre- 
vious proceedings  in  the  case.  (4  Ante,  446.) 

Two  answers  to  the  complaint  were  served  in  due  season  ;  one 
on  behalf  of  the  alleged  author  ;  the  other  on  behalf  of  the  pub- 
lishers of  the  Daily  Times.  Each  of  these  answers  contained, 
first,  a  denial  of  the  publication  of  the  article  complained  of; 
second,  matter  in  justification  ;  and,  third,  matter  in  mitigation 
of  damages. 

Neither  of  the  answers  was  verified ;  and  they  were  both 
returned  by  the  plaintiff's  attorney,  for  that  reason.  The  de- 
fendants now  moved  that  plaintiff's  attorney  be  required  to 
receive  the  answers  as  served,  or  else  that  defendants  might 
have  leave  (their  time  to  answer  having  expired)  to  serve  veri- 
fied answers. 

Lyman  Abbott,  for  the  motion. — I.  The  defendants  are  author- 
ized entirely  to  omit  their  verifications,  by  the  act  of  1854  (Laws 
of  1854,  153),  which  provides  that  "the  verification  of  any 
pleading  in  any  court  of  record  in  this  State  may  be  omitted  in 
all  cases  where  the  party  called  upon  would  be  privileged  from 
testifying  as  a  witness  to  the  truth  of  any  matter  denied  by  such 
pleading."  In  the  present  case  the  defendants  would  be  privi- 
leged from  testifying  to  the  truth  of  their  denial  of  publica- 
tion. 

II.  The  statutes  in  force  prior  to  1854  were  as  follows:  1.  The 
Code  of  1848  (§  133)  provided  that  the  verification  to  any  plead- 
ing might  be  omitted  where  the  party  would  be  privileged  from 
testifying  to  the  same  matter.  2.  The  Code  of  1849  omitted  this 
provision  altogether.  3.  The  Code  of  1851  (§  157)  provided  that 
"  the  verification  may  be  omitted  when  an  admission  of  the  truth 
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of  the  allegations  might  subject  the  party  to  prosecution  for 
felony." 

III.  In  order  to  apply  rightly  the  various  decisions  upon  the 
point,  it  is  necessary  to  observe  under  which  of  the  foregoing 
statutes  they  were  respectively  made. 

IV.  The  only  authority  under  the  Code  of  1848  is  Clapper  v. 
Fitzgerald  (1  C.  R.,  69).     In  that  case  it  was  held  that  if  any 
part  of  the  pleading  contained  any  statements  to  the  truth  of 
which  the  party  would  be  excused  from  testifying  as  a  witness, 
he  need  not  verify  the  answer  at  all. 

V.  The  only  authorities  under  the  Code  of  1849,  are,  Hill  v. 
Muller  (2  Sandf.,  684) ;  "White  v.  Cummings  (3  II.,  716 ;  8.  C. 
1  C.  R.,  N.  S.,  107).    Both  of  these  cases  were  decided  at  a 
time  when  there  was  no  statutory  provision  for  the  omission  of 
verification  in  any  case.    The  courts,  nevertheless,  held  that  in 
the  absence  of  any  statute,  under  the  constitution  (Const.,  art.  L, 
§  6)  and  the  general  principles  of  law,  where  a  verified  answer 
to  allegations  of  the  complaint  might  subject  the  defendant  to  a 
criminal  prosecution,  he  might  serve  a  verified  answer,  wherein 
he  might,  upon  that  ground,  decline  to  answer  such  matters,  and 
such  declination  would  be  treated  as  a  denial. 

VI.  The  only  authorities  under  the  Code  of  1851  are,  Thomas 
v.  Harrop  (7  Sow.  Pr.  R.,  57) ;  Springsted  v.  Robinson  (8  /&., 
41).     In  the  latter  case,  an  answer,  in  the  form  prescribed  under 
the  previous  act,  by  the  cases  of  Hill  v.  Muller,  and  White  v. 
Cummings,  was  held  frivolous  ;  and  it  was  held  that  where  the 
court  could  not  see  from  the  pleadings  alone  that  the  admission 
of  allegations  in  the  complaint  would  submit  the  defendant  to  a 
criminal  prosecution,  he  might  show  that  fact  by  affidavit. 

VII.  The  only  cases  under  the  act  of  1854  are,  Scoville  a.  ISTew 
(12  How.  Pr.  R.,  319);  Lynch  a.  Todd  (13  II.,  546).     Both 
these  cases  hold  that  the  defendant  is  excused  from  verifying  the 
answer  whenever  it  appears,  on  the  face  of  the  pleadings,  that 
the  answer  denies  any  matters  to  the  truth  of  which  the  defend- 
ant would  be  excused  from  testifying  as  a  witness.     See  also  Hill 
v.  Muller  (2  Sandf.,  634),  decided  under  the  Code  of  1849  ; 
Springsted  v.  Robinson  (8  How.  Pr.  R.,  411),  decided  under  the 
Code  of  1851. 

C.  F.  Wetmore,  opposed. — I.  The  provisions  of  the  Code  of 
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1848,  relative  to  this  subject,  and  the  amendment  of  1854,  are 
almost  identical  and  the  same.     Under  the  section  as  it  was  in 

1848,  "«  verified  answer -was  required  as  to  those  allegations 
which  could  be  answered  safely."  '  In  the  case  of  Hill  v.  Muller 
(2  Sandf.)  684),  it  was  held  that — "  If  there  are  any  allegations 
in  the  complaint  which  the  defendant  may  safely  answer,  he 
must  do  so  in  the  ordinary  way."     "  He  cannot  put  in  an  answer 
without  oath."    To  the  same  effect  are  the  following  authorities  : 
(Springsted  v.  Robinson,  8  How.  Pr.  .Z?.,  41 ;  Clapp  v.  Fitzpat- 
rick,  1  C.  B.,  N.  8.,  69 ;  Bailey  v.  Dean,  5  Barb.,  297 ;  White 
v.  Cummings,  1  C.  B.,  N.  &,  107.) 

II.  The  amendment  of  1854  cannot  mean  that  because  the 
defendants  are  allowed  not  to  verify  as  to  the  publication  of  the 
article  complained  of,  they  may  set  up  as  many  other  defences  as 
they  choose ;  and  although  they  might  safely  verify  them,  yet 
that  they  may  refuse  to  do  so.    It  cannot  be  that  the  Legislature 
intended  that,  in  an  action  for  a  libel,  the  defendant  has  only 
to  deny  the  publication  of  the  article,  and  then  set  up  as  many 
defences  as  he  chooses,  without  verification,  and  at  the  same 
time  declare  the  article  to  be  true  ? 

III.  The  last  authority  is  Wheeler  v.  Dixon  (14  How.  Pr.  B., 
151).   In  that  case,  every  allegation  in  the  complaint  was  denied. 
It  is  not  a  case  like  the  present  one.     In  that,  it  was  apparent 
upon  the  face  of  the  complaint  that  the  defendant  would  be 
relieved  from  verifying  his  answer  as  to  each  allegation  in  the 
complaint.     Not  so  in  this  case.     The  defendants  make  no  pre- 
tence, except  as  to  the  publication  of  the  article,  and  then  repub- 
lish  the  article  in  various  ways  and  shapes  in  their  answers. 
After  that,  they  waive  their  right  not  to  verify  as  to  the  publi- 
cation. 

BIRDSEYE,  J. — By  section  157   of   the  Code,  as  enacted  in 

1849,  when  any  pleading  in  a  case  was  verified  by  affidavit,  all 
subsequent  pleadings,  except  demurrers,  were  required  to  be 
verified  also ;  and  no  exception  was  made  in  regard  to  the  veri- 
fication of  pleadings  which  contained  matters  as  to  which  the 
party  would  be  privileged  from  testifying  as  a  witness. 

It  was  held,  however,  that  the  principle  that  a  witness  cannot 
be  compelled  to  criminate  himself,  which  is  now  embodied  in 
the  Constitution  (Art.  L,  §  6),  was  superior  to  the  requirement 
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of  the  statute  ;  that  a  party  who  would  be  privileged  from  testi- 
fying as  to  a  matter,  on  the  ground  that  the  testimony  might 
criminate  him,  need  not,  in  his  answer,  admit  or  deny  allega- 
tions of  the  complaint  as  to  the  same  matter,  on  oath.  But  he 
could  put  in  a  sworn  answer,  in  which  he  might  state,  that,  by 
answering  on  oath  the  particular  allegations  specified,  he  might 
subject  himself  to  a  criminal  prosecution,  and  as  to  the  residue 
of  the  complaint,  he  would  answer  in  the  usual  manner.  Such 
an  answer  was  deemed  to  put  in  issue  the  allegations  of  the 
complaint,  which  the  defendant  thus  excused  himself  from 
answering.  (Hill  v.  Muller,  2  Sandf.,  684 ;  "White  v.  Cum- 
mings,  3  75.,  716 ;  £  C.,  1  C.  7?.,  N.  £t  107.) 

The  Code,  as  enacted  in  1848  (§  133),  had  provided  that  the 
verification  of  a  pleading  might  be  omitted,  when  the  party 
would  be  privileged  from  testifying,  as  a  witness,  to  the  same 
matter. 

In  Clapper  v.  Fitzpatrick  (1  C.  JR.,  69,  £  C.,  3  How.  Pr. 
7?.,  314),  an  answer  in  the  usual  form,  controverting  the  alle- 
gations of  the  complaint,  but  without  any  verification,  had  been 
served.  The  court  sustained  the  practice,  saying,  that  if  any 
part  of  the  pleading  was  of  such  a  character  as  would  excuse 
the  party  from  testifying  as  a  witness,  it  need  not  be  verified. 

Section  157  of  the  Code,  as  amended  in  1851,  provided 
that  the  verification  of  a  pleading  might  be  omitted,  when  an 
admission  of  the  truth  of  the  allegations  might  subject  the  party 
to  prosecution  for  felony.  And  by  the  act  of  1854  (Laws  of 
1854,  153,  ch.  75),  the  verification  may  now  be  omitted  in  all 
cases  where  the  party  called  upon  to  verify  would  be  privileged 
from  testifying  as  a  witness  to  the  truth  of  any  matter  denied  by 
such  pleading.  This  statute,  it  will  be  seen,  adopts  the  prin- 
ciple and  the  substance  of  the  language  of  the  learned  judge  in 
the  case  of  Clapper  v.  Fitzpatrick. 

In  Scoville  v.  New  (12  How.  Pr.  R.,  319),  the  same  learned 
judge  held  that  if  an  allegation  in  a  complaint  be  such  that  the 
defendant,  being  examined  as  a  witness,  would  not  be  obliged  to 
answer  as  to  its  truth,  he  may,  when  pleading,  deny  the  allega- 
tion, and  omit  to  verify  his  answer.  The  same  point  had  been 
previously  held  in  Springsted  v.  Robinson  (8  72».,  41) ;  and  it 
has  been  recognized  by  Mr.  Justice  Johnson  in  Lynch  v.  Todd 
(13  /&.,  546,  548). 
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In  Springsted  v.  Robinson,  and  in  Scoville  v.  New,  it  was  held 
that  the  provisions  of  the  statutes,  which  did  not  exist  when  the 
cases  of  Hill  v.  Muller  and  "White  v.  Cummings  were  decided, 
had  changed  the  rule  there  laid  down ;  and  that  an  answer  in 
the  form  prescribed  in  those  cases,  would  not  now  be  held  to 
controvert  the  allegations  of  the  complaint  not  answered,  on  such 
ground.  Of  the  correctness  of  this  view  I  entertain  no  doubt, 
and  the  opposite  opinion,  rather  suggested  than  asserted,  in 
Thomas  v.  Harrop  (7  Sow.  Pr.  It.,  57),  cannot,  I  think,  be  sus- 
tained. It  is  obvious  that  the  apparent  sanction  given  to  such 
an  answer  in  that  case,  is  founded  upon  the  two  cases  of  Hill  v. 
Muller,  and  White  v.  Cummings,  without  adverting  particularly 
to  the  effect  of  the  alteration  made  in  the  statute,  by  the  amend- 
ment of  1851. 

The  rule  upon  the  subject  seems  to  me  to  be  this.  Where  the 
statute,  as  in  1849,  required  a  verified  answer,  and  made  no  pro- 
vision for  omitting  the  verification  when  the  answer  under 
oath  might  criminate  the  party,  the  court  might  require  a  com- 
pliance with  the  statute  by  directing  the  answer  to  be  verified 
so  far  as  it  was  not  of  that  character,  and  might  protect,  the  con- 
stitutional rights  of  the  party  by  excusing  him  from  answering 
the  parts  which  were  of  that  character,  and  treating  an  aver- 
ment that,  by  answering  on  oath  the  particular  allegations  speci- 
fied he  might  subject  himself  to  a  criminal  prosecution,  as  a 
denial  of  them.  This  course  was  adopted  by  analogy  to  the 
former  practice,  as  was  stated  in  2  Sandford,  684-5.  But  where 
the  law  makes  express  provision  on  the  subject  of  the  verification 
of  an  answer,  in  such  a  case  the  terms  of  the  statute  must  be 
complied  with.  Now,  by  the  act  of  1854,  the  verification  may 
be  omitted  in  all  cases  where  the  party  called  upon  to  verify 
would  be  privileged  from  testifying  as  a  witness  to  the  truth  of 
any  matter  denied  by  such  pleading. 

If,  therefore,  there  was  any  matter  denied  in  the  defendant's 
answers,  to  the  truth  of  which  they  would  have  been  privileged 
from  testifying  as  witnesses,  the  verification  was  properly  omit- 
ted, and  the  plaintiff's  attorney  was  not  justified  in  returning 
them. 

If,  from  the  inspection  of  the  pleadings  themselves,  the  court 
can  see  that  an  admission  of  allegations  in  the  complaint  would 
subject  the  defendant  to  a  criminal  prosecution,  obviously 
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nothing  further  can  be  required.  Where  that  is  not  the  case, 
the  party  claiming  the  exemption  must  establish  his  right  to  it 
in  some  other  sufficient  manner,  as  by  affidavit.  (See  Spring- 
sted  v.  Robinson,  and  Lynch  v.  Todd,  ubi  supra.)  In  such  a 
case,  prudence,  at  least,  would  dictate  that  the  affidavits  excus- 
ing the  omission  of  the  verification,  should  be  served  with  the 
pleading  itself. 

In  the  present  case,  I  did  not  understand  the  plaintiff's  attor- 
ney, at  the  argument,  as  seriously  controverting  the  position 
taken  by  the  defendants,  that  there  were  allegations  in  the  com-_ 
plaint,  and  which  are  denied  in  the  answer,  to  the  truth  of 
which  the  defendants  would  be  privileged  from  testifying  as 
witnesses.  His  argument  proceeds  upon  the  ground  that,  as  to 
the  rest  of  the  complaint,  they  are  bound  to  answer  upon  oath, 
though  excused  from  so  doing,  as  to  that  part. 

From  the  statements  made  at  the  argument,  of  the  contents  of 
the  complaint,  I  saw  no  reason  for  doubting  the  correctness  of 
that  position  of  the  defendants.  Not  having  been  furnished 
with  any  copy  of  the  complaint,  I  am  unable  to  examine  this 
point  further,  and  do  not  deem  it  necessary  so  to  do,  from  the 
course  which  the  argument  took. 

The  defendants'  answers  were  properly  served,  and  the  plain- 
tiff's attorney  must  be  required  to  receive  them  accordingly. 
The  defendants  should  have  $10  costs  of  this  motion. 


DERBY  a. 

Supreme  Court,  Seventh  District ;  General  Term,  Sept.,  1856. 
JUSTICE'S  JUDGMENT. — NOTICE  OF  APPEAL. — REQUISITES  OF. 

Where  a  notice  of  appeal  from  a  judgment  of  a  justice's  court  to  the  county  court 
does  not  state  the  grounds  upon  which  the  appeal  is  founded,  the  county  court 
is  bound  to  affirm  the  judgment. 

The  county  court  is  confined,  in  hearing  the  appeal,  to  those  grounds  which  are 
stated  in  the  notice. 

A  specification  in  a  notice  of  appeal  from  the  judgment  of  a  justice's  court,  that 
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"  the  judgment  is  clearly  against  the  law  and  the  evidence  of  the  case,"  ia  not 
a  sufficient  statement  of  any  ground  of  appeal,  and  does  not  entitle  the  appel- 
lant to  urge  objections  to  the  judgment. 

Appeal  from  a  judgment  of  a  county  court,  affirming  the  judg- 
ment of  a  justice. 

This  action  was  commenced  in  a  justice's  court ;  and  on  trial 
of  the  cause  before  the  justice  and  a  jury  a  judgment  was  ren- 
dered in  favor  of  plaintiff.  From  this  judgment  the  defendant 
appealed  to  the  county  court  of  Wayne  county. 

The  defendant's  notice  of  appeal  stated  four  grounds  of  ap- 
peal, the  fourth  of  which  was, — "  The  judgment  is  clearly  against 
the  law  and  the  evidence  of  the  case."  Two  of  the  others  were 
abandoned  on  the  argument,  and  two  new  grounds  were  brought 
forward.  The  two  remaining  grounds  originally  stated  in  the 
notice  were  decided  in  the  county  court  to  be  untenable ;  and 
the  court  refused  to  consider  the  grounds  of  appeal  suggested  for 
the  first  time  upon  the  argument,  holding  that  they  could  not  be 
raised  under  the  fourth  specification  in  the  notice,  because  that 
specification  was  too  vague  and  general  to  entitle  the  appellant 
to  urge  objections  under  it ;  and  that  they  could  not  be  raised 
independent  of  the  notice,  because  the  appellant  must  be  confined 
to  those  grounds  which  were  set  forth  in  his  notice.  The  follow- 
ing extract  from  the  opinion  of  the  county  judge  contains  the 
views  of  the  court  on  the  latter  point. 

KETCHUM,  Co.  J. — Section  353  of  the  code,  which  pro- 
vides that  the  appellant  shall,  within  twenty  days  after  judg- 
ment, serve  a  notice  of  appeal,  stating  the  grounds  upon  which 
the  appeal  is  founded,  corresponds  with  the  requirements  of  the 
Revised  Statutes  in  regard  to  certioraris.  In  The  People  v.  The 
Suffolk  Common  Pleas  (18  Wend.,  550),  it  was  held,  under  the 
Revised  Statutes,  that  the  error  on  which  the  party  relied  for  a 
reversal,  must  be  set  forth  in  the  affidavit  on  which  the  writ  of 
certiorari  was  founded,  and  an  omission  to  set  it  forth  was  held 
fatal.  In  Thompson  v.  Hopper  (1  C.  R.,  103),  the  Oneida 
County  Court,  say :  "  The  respondent  is  entitled  to  know  the 
ground  upon  which  the  appeal  is  founded,  and  upon  which  the 
appellant  relies  to  reverse  the  judgment,  and  they  should  be 
clearly  and  distinctly  stated  in  the  affidavit  (now  notice  of 
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appeal)  served  upon  him,  that  he  may  meet  them  on  review, 
before  the  appellate  court." 

In  "William  v.  Cunningham  (2  Sand/.,  S.  C.  .Z?.,  635),  it  is  said  : 
"  The  appellant  must  put  his  fingers  on  the  point  relied  on,  or 
distinctly  inform  his  adversary  on  what  grounds  he  alleged  there 
is  error  in  the  judgment." 

These  cases  are  where  there  was  no  ground  of  appeal  set  forth 
in  the  notice.  In  two  of  them,  however,  the  appellant  relied 
upon  the  general  point  which  it  was  claimed  the  return  showed, 
viz.,  that  the  evidence  did  not  warrant  the  judgment. 

***** 

I  think  the  proper  construction  of  section  363  of  the  Code  is, 
that  the  appellant  shall  embrace  in  his  notice  of  appeal,  such  a 
specification  of  the  grounds  upon  which  it  is  founded,  as  to 
give  his  adversary  a  fair  idea  of  the  position  he  is  to  meet,  and 
the  justice  notice  of  the  errors  he  is  alleged  to  have  committed ; 
and  that  on  the  argument  he  is  not  at  liberty  to  abandon  the 
grounds  set  forth  in  his  notice,  and  rely  upon  new  and  entirely 
different  points. 

The  notice  of  appeal  should  contain  a  general  specification  of 
the  alleged  errors,  so  that  the  points  on  the  argument  shall  be 
only  a  more  minute  elucidation  of  them,  or  an  enlargement  upon 
them.  For  example :  if  the  appellant  would  take  advantage  of 
the  admission  of  improper  testimony,  it  is  sufficient  for  him  to 
give  as  a  ground  of  appeal  that  improper  testimony  was  admit- 
ted ;  and  on  the  argument  his  points  would  set  forth  particularly 
what  testimony  was  improperly  admitted. 

It  will  not  do,  as  in  this  case,  to  set  forth  certain  grounds  of 
appeal  in  the  notice,  and  thus  direct  the  attention  of  the  respond- 
ent and  the  justice  to  those  points,  and  then,  when  the  argu- 
ment comes  on,  claim  a  reversal  on  other  and  different  points, 
from  which  the  attention  of  the  party  may  have  been  directed 
by  the  very  grounds  stated  in  the  notice.  Again,  suppose  the 
return  shows  an  apparent  error  which  would  be  good  ground  of 
reversal — as  in  this  case,  that  the  adjournment  and  issuing  of 
the  venire  preceded  the  complaint ;  if  the  error  has  been  stated 
in  the  notice  as  a  ground  of  appeal,  and  the  fact  is  that  the  com- 
plaint was  made  before  the  adjournment,  the  respondent  would 
seek  to  procure  an  amendment  of  the  return.  This  he  could 
hardly  be  called  upon  to  do,  if  the  particular  in  regard  to  which 
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the  amendment  might  be  necessary  is  not  relied  upon  by  the 
appellant  as  a  ground  of  reversal. 

I  am  disposed  to  determine  this  case  on  the  naked  question  of 
the  variance  between  the  grounds  of  error  stated  in  the  notice 
of  appeal,  and  those  made  on  the  argument.  None  of  the  errors 
stated  in  the  notice  of  appeal  appear  affirmatively  in  the  return, 
and  I  shall  treat  those  made  on  the  argument  as  out  of  the  case ; 
and,  therefore,  the  judgment  must  be  affirmed. 

From  this  decision  the  defendant  now  appealed  to  the  Su- 
preme Court. 

C.  D.  Lawton,  for  the  appellant. — I.  Section  353  of  the  Code 
does  not  require,  as  the  county  judge  supposes,  a  specification 
of  the  alleged  errors,  but  only  the  "grounds  upon  which  the 
appeal  is  founded,"  upon  which  specific  errors  are  subsequently 
to  be  assigned.  And  one  ground  upon  which  this  appeal  is 
founded  is,  that  the  return  shows  that  the  whole  proceeding,  sub- 
sequent to  the  return  of  the  summons,  is  contrary  to  the  laws 
regulating  the  practice  in  justice's  courts. 

II.  There  is  no  decision  on  record  (except  this  of  the  county 
judge),  made  upon  certiorari  or  appeal,  in  which  the  appellate 
court  has  been  limited  in  its  review  of  the  case  to  the  precise 
points  or  specifications  of  errors  taken  in  the  affidavit  or  notice. 
The  cases  alluded  to  and  relied  upon  by  the  judge,  arose  on 
motion  to  quash  or  dismiss,  and  were  dismissed  upon  the  ground 
that  sufficient  had  not  been  stated  to  authorize  or  perfect  the 
certiorari  or  appeal.    That  is  to  say — they  did  not  name  any 
ground  upon  which  an  allegation  or  specification  of  error  could 
be  predicated. 

III.  The  cases  of  Sanford  v.  Granger  (12  Barb.,  391),  and  of 
Lynch  v.  McBeth  (7  How.  Pr.  7?.,  113),  are  express  adjudica- 
tions that  an  appellate  court  may,  and  often  ought  to,  avail  itself 
of  errors  not  taken  in  the  court  below,  or  specified  in  the  notice 
of  appeal. 

J.  Welling,  for  the  respondent. 

BY  THE  COURT. — E.  DARWIN  SMITH,  J. — In  this  case,  the  jus- 
tice's return  shows  several  errors  for  which  the  judgment  ought 
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to  have  been  reversed  by  the  county  court  if  the  questions  were 
properly  raised  and  presented  for  its  decision.  The  county 
judge  has,  however,  affirmed  the  judgment  of  the  justice  upon 
the  express  ground  that  the  errors  in  question  were  not  specified 
in  the  notice  of  appeal,  and  were  not  for  that  reason  proper 
matters  for  consideration  by  that  court.  The  question  thus  pre- 
sented is  one  of  much  importance. 

The  only  mode  of  reviewing  justices'  judgments,  since  the 
Code,  is  by  appeal,  under  chapter  5  of  title  II.,  entitled  "  Of 
Appeals  on  Civil  Actions."  This  appeal  is  held  in  Whitney  v. 
Bryon  (2  Sand/.,  634)  to  be  a  mere  substitute  for  the  certiorari, 
to  bring  up  the  judgment  for  review.  Section  353  is  as  follows: 
*'  The  appellant  shall,  within  twenty  days  after  judgment,  serve 
a  notice  of  appeal,  stating  the  grounds  upon  which  the  appeal 
is  founded?''  By  section  354,  this  notice  of  appeal  must  be 
served  on  the  justice  within  the  twenty  days,  and  on  the  respond- 
ent. The  service  of  this  notice  is  indispensable  to  perfect  the 
appeal  (7  How.  Pr.  R.,  108  ;  1  C.  R.,  53). 

The  statute  obviously  must  be  fully  complied  with.  The 
notice  must  not  only  be  served,  but  it  must  state  the  grounds 
upon  which  the  appeal  is  founded.  If  the  notice  must  state 
these  grounds  to  perfect  the  appeal,  they  are  in  the  nature  of 
jurisdictional  facts,  upon  which  the  whole  proceeding  of  appeal 
is  based.  To  give  practical  effect  to  this  section,  or  to  this 
requirement  of  the  statute,  I  think  we  must  hold,  as  the  county 
judge  has  done,  that  the  review  of  the  proceedings  of  the  jus- 
tice, brought  up  upon  appeal,  must  be  limited  to  the  grounds  of 
appeal  stated  in  the  notice ; — otherwise,  the  provision  is  entirely 
nugatory.  If  any  sort  of  grounds  may  be  stated  in  the  notice, 
and  the  party  need  not  be  confined  to  them  in  the  argument  in 
the  county  court  or  here,  the  provision  is  a  very  useless  one,  and 
answers  no  substantial  purpose  whatever.  But  worse  than  that, 
it  is  deceptive  and  illusory.  It  is  calculated  to  deceive  and 
mislead  the  opposite  party  and  the  justice.  Before  the  Code, 
the  party  applying  for  a  certiorari  to  review  the  proceedings 
before  a  justice  of  the  peace,  was  required  to  make  an  affidavit 
setting  forth  the  substance  of  the  testimony  and  proceedings 
before  the  justice,  and  the  grounds  upon  which  an  allegation  of 
error  was  founded. 

In  The  People  v.  The  Suffolk  Common  Pleas  (18  Wend.,  55Q\ 
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in  a  case  where  no  "grounds  upon  which  the  allegation  of  error 
was  founded"  were  stated  in  the  affidavit,  the  court  held  it 
defective,  and  decided  that  the  county  court  should  have  quashed 
the  certiorari.  Bronson,  J.,  says, "  When  it  appears  from  the  affi- 
davit that  questions  concerning  the  regularity  of  the  proceed- 
ings, the  admissibility  of  evidence,  or  the  like,  were  made  and 
decided  on  the  trial,  that  will  be  a  substantial  compliance, 
without  specifying,  at  the  close  of  the  affidavit,  the  particular 
grounds  of  error."  Now,  under  the  present  system,  these 
grounds  must  be  stated  in  the  notice  of  appeal.  The  notice  of 
appeal  is  a  substitute  for  this  affidavit.  As  first  passed,  and  until 
amendment  of  1852,  the  Code  required  the  party  seeking  to 
appeal  to  make,  or  cause  to  be  made,  an  affidavit  "  stating  the 
substance  of  the  testimony  and  proceedings  before  the  court 
below,  and  the  grounds  upon  which  the  appeal  is  founded." 
Under  this  section,  as  it  stood,  it  was  held  in  Thompson  v.  Hop- 
per, by  the  county  judge  of  Oneida  county  (1  C.  J?.,  103),  that 
unless  this  provision  of  the.  Code  is  complied  with,  the  appeal 
must  be  regarded  as  irregular,  if  not  wholly  void ;  and  in  the 
case  of  Williams  v.  Cunningham  (2  Sand/.,  652),  the  Superior 
Court  of  New  York  dismissed  an  appeal  because  the  affidavit 
did  not  specify  any  particular  grounds  on  which  the  appeal  was 
founded ;  and  in  a  subsequent  case,  Sullivan  v.  McDonald,  the 
same  court  dismissed  another  appeal  for  the  same  reason  (2 
Sandf.  S.  C.  7?.,  632,  note).  Both  of  these  decisions  proceed 
upon  the  ground  that  the  specification  in  question  was  essential 
to  the  jurisdiction ;  and  so  it  clearly  must  be,  if  no  grounds  are 
stated.  Where,  as  in  this  case,  some  grounds  are  stated,  the 
court  must  have  jurisdiction  of  the  case;  but  I  insist  it  was  the 
obvious  intent  of  the  section,  and  concurs  with  the  general  policy 
of  the  Code  in  regard  to  all  proceedings  for  the  review  by  one 
court  of  the  proceedings  of  an  inferior  court,  to  confine  such 
review  to  the  precise  point  made  and  exceptions  taken  or  speci- 
fied in  the  notice  of  appeal. 

I  agree,  too,  with  the  county  judge  in  the  opinion  that  the 
fourth  specification  in  the  notice  of  appeal,  "  that  the  judgment 
is  clearly  against  the  law  and  the  evidence  in  the  case,"  is  not  a 
sufficient  specification.  It  is  too  vague  and  general.  It  gives 
no  notice  of  the  real  ground  of  the  appeal. 

The  party  appealing,  as  was  said  by  the  Superior  Court  in 
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2  Sandford,  632,  "  must  put  his  finger  on  the  point  relied  upon,  or 
distinctly  inform  his  adversary  on  what  grounds  he  alleges  there 
is  error  in  the  judgment."  It  is  clearly  right  that  the  party 
appealing  from  a  judgment  should  distinctly  take  his  ground 
when  he  appeals,  so  that  the  opposite  party,  if  in  error,  may 
abandon  his  judgment  and  stop  the  further  prosecution  of  the 
suit,  and  so  that  if  it  goes  on,  the  justice  may  see  and  know  to 
what  point  he  is  called  upon  to  make  return.  It  is  in  analogy 
with  all  the  judicial  proceedings  under  the  Code  to  make  the 
parties  take  their  ground  and  make  their  objections  and  excep- 
tions in  the  first  stages  of  the  litigation,  that  the  errors  com- 
plained of  may  be  corrected,  when  practicable,  and  the  attention 
of  the  court  of  review  be  chiefly  directed  to  distinct  points  of 
law  or  evidence  fairly  presented  and  expressly  decided  by  the 
court  below. 

I  think  the  decision  of  the  county  judge  right,  and  the  judg- 
ment of  the  county  court  should  be  affirmed. 


BENNETT  a.  LEROT. 
New  York  Superior  Court;  Special  Term,  July,  1857. 

INJUNCTION  ON  PROCEEDINGS  AT  LAW.  —  POWERS  OF  COUKTS. — 

CONTEMPT. 

After  the  commencement  of  an  action  in  the  N.  Y.  Superior  Court,  the  defendant 
therein  obtained  in  the  Supreme  Court  an  injunction  restraining  the  plaintiff  in 
the  Superior  Court  from  prosecuting  the  action.  Notwithstanding  the  injunc- 
tion, the  plaintiff  proceeded  to  enter  judgment  on  failure  to  answer.  The  de- 
fendant thereupon  moved,  in  the  Superior  Court,  to  vacate  the  judgment;  but 
the  court  held  it  regular,  yet  allowed  defendant  twenty  days  to  come  in  and 
answer,  upon  condition  that  he  consented  to  a  modification  of  the  injunction. 
During  the  twenty  days,  and  before  serving  any  answer,  defendant  moved  in 
the  Supreme  Court  to  punish  plaintiff  for  contempt,  in  violating  the  injunction ; 
whereupon  plaintiff  moved  in  the  Superior  Court  to  vacate  the  order  opening 
the  judgment. 

Held,  1.  That  the  Superior  Court  would  not  require  defendant  to  waive  his 
motion  in  the  Supreme  Court,  as  the  condition  on  which  he  would  be  allowed 
to  come  in  and  answer.  The  question  whether  any  contempt  of  the  Supreme 
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Court  had  been  committed  by  plaintiff  must  be  left  to  be  adjudicated  in  that 
court. 

2.  That  the  order  of  the  Superior  Court,  holding  the  judgment  regular  yet 
allowing  the  defendant  to  come  in  upon  terms,  did  not  impair  or  affect  the 
right  of  the  defendant  to  pursue  the  proceedings  instituted  by  him  in  the  Su- 
preme Court,  on  the  alleged  contempt.  When  a  court  of  equity  has  restrained 
a  party  from  proceeding  at  law,  and  he,  notwithstanding,  proceeds,  it  is  discre- 
tionary with  the  court  of  law  to  sustain  or  vacate  his  proceedings  therein  ;  but 
the  exercise  of  this  discretion  does  not  preclude  the  court  of  equity  from  in- 
quiry into  the  contempt. 

8.  That  the  former  order  of  the  Superior  Court  should  be  so  modified  as  to 
require  the  defendant  to  elect  instanter  instead  of  within  twenty  days,  whether 
the  judgment  should  be  continued  in  force,  or  opened  on  the  terms  specified. 

Motion  to  vacate  an  order  allowing  a  defendant  to  come  in 
and  answer  after  judgment  by  default,  on  complying  with  cer- 
tain terms  within  twenty  days. 

WOODRUFF,  J. — It  appears  by  the  papers  laid  before  me,  that 
after  this  action  was  commenced,  the  defendant  filed  a  bill  in  the 
Supreme  Court,  and  on  April  14,  185T,  obtained  an  injunction 
order  from  one  of  the  justices  of  that  court,  directing  the  plain- 
tiff, and  her  attorneys,  &c.,  to  refrain  from  further  prosecuting 
this  action.  On  the  4th  of  June  thereafter  (no  answer  having 
been  put  in  by  the  defendant  in  this  action),  the  plaintiff  entered 
judgment  herein  against  the  defendant  for  $3905.84,  and  exe- 
cution thereon  was  issued. 

On  June  20,  1857,  an  order  was  obtained  by  the  defendant 
requiring  the  plaintiff  to  show  cause  why  the  judgment  so  en- 
tered, and  all  proceedings  in  this  action  subsequent  thereto, 
should  not  be  set  aside  for  irregularity,  in  this,  that  the  judg- 
ment was  entered  in  violation  of  the  said  order  of  the  justice  of 
the  Supreme  Court;  and  why  such  further  or  such  other  relief 
should  not  be  granted  as  might  be  proper. 

The  motion  came  on  to  be  heard  before  Mr.  Justice  Bosworth.* 
He  held  that  the  entry  of  the  judgment  in  this  court  was  regu- 
lar, but  in  the  exercise  of  his  discretion  he  permitted  the  defend- 
ant to  come  in  and  answer,  within  twenty  days,  vacating  and 
setting  aside  the  judgment  and  subsequent  proceedings,  upon 
terms,  viz.,  upon  payment  by  the  defendant  of  the  costs  of  the 
judgment  and  subsequent  proceedings,  including  the  sheriff's 

*  The  proceedings  upon  this  motion  are  reported  Ante,  55. 
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fees,  and  also  the  costs  of  the  motion,  within  such  twenty  days; 
and  also  on  condition  that  the  defendant  serve  with  the  answer 
a  stipulation  that  an  order  be  entered  in  the  action  in  the  Su- 
preme Court,  modify  ing  the  injunction  so  as  to  leave  the  plaintiff 
at  liberty  to  proceed  in  this  action ; — in  default  of  compliance 
with  these  conditions  by  the  defendant,  the  motion  was  denied, 
with  costs. 

The  order  made  by  Justice  Bosworth  was  served  on  the  3d  of 
July,  and  on  the  same  day  an  order  was  obtained  by  the 
defendant,  from  one  of  the  justices  of  the  Supreme  Court,  requir- 
ing the  plaintiff  and  her  attorneys,  respectively,  to  show  cause 
why  they  should  not  be  punished,  as  for  a  contempt,  in  violating 
the  said  injunction  order  by  further  proceeding  in  the  action  in 
this  court,  entering  up  judgment  and  issuing  execution  while 
the  said  injunction  order  remained  in  force.  The  motion,  under 
this  last  order,  stands  for  hearing  in  the  Supreme  Court  on  the 
9th  of  July  instant. 

The  plaintiff,  or  her  counsel,  claiming  that  the  motion  thus 
about  to  be  brought  on  in  the  Supreme  Court  is  a  virtual  refusal 
to  accept,  or  an  election  not  to  accept  the  relief  granted  to  the 
defendant  by  the  order  made  by  Mr.  Justice  Bosworth,  upon 
the  conditions  annexed  thereto, — or  that  a  motion  to  punish  the 
plaintiff  and  her  attorneys  for  the  alleged  contempt  is  inconsis- 
tent with  the  spirit  and  intent  of  such  order,  and  that  the  twenty 
days  allowed  to  the  defendant  to  stipulate  and  answer  herein 
was  not  given  in  order  to  enable  him  to  take  other  measures  in 
the  mean  time  which  should  render  the  conditions  upon  which 
the  indulgence  was  granted  to  him  of  no  avail  to  the  plaintiff, — 
now  apply  to  vacate  the  order  vacating  the  judgment,  and  to 
discharge  the  stay  of  proceedings,  and  for  other  relief,  &c.,  and 
on  the  argument  of  the  motion  the  grounds  last  above  stated 
and  other  reasons  were  urged.  It  was  also  suggested  that  if 
upon  these  facts  the  order  was  not  unqualifiedly  vacated,  it 
should  be  vacated,  and  the  plaintiff  be  at  liberty  to  proceed  to 
the  collection  of  her  judgment,  unless  the  defendant  preferred  to 
waive  his  motion  in  the  Supreme  Court  to  punish  her  and  her 
attorneys  for  entering  a  judgment  which  was  regularly  entered. 

So  far.  as  this  application  calls  upon  me  to  compel  the  defend- 
ant to  waive  his  motion  in  the  Supreme  Court,  on  pain  of  having 
the  judgment  of  this  court  enforced  against  him,  it  requires  me 
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to  decide  either  that  the  plaintiff  and  her  attorneys  have  not 
been  guilty  of  any  contempt,  or  that  they  ought  not  to  be  pun- 
ished for  an  alleged  disobedience  of  the  order  of  a  justice  of 
the  Supreme  Court;  which  disobedience,  if  it  occurred,  hap- 
pened before  any  application  was  made  by  the  defendant  to  this 
court.  By  an  obvious  implication  it  goes  even  further ;  it  seems 
to  call  upon  me  to  indulge  an  apprehension  that  those  questions 
will  not  be  decided  rightly — else  what  occasion  for  any  such 
restraint  upon  the  defendant,  whose  motion  in  that  court  is,  so 
far  as  it  appears,  lawful  and  regular  ? 

When  the  defendant  himself  applied  to  this  court  for  leave  to 
open  a  judgment  in  all  respects  regular,  and  to  put  in  an  answer 
to  the  plaintiff's  complaint,  it  was  clearly  just  to  the  plaintiff  to 
require  that  if  that  indulgence  be  granted,  the  plaintiff  should  be 
placed  in  a  situation  in  which  he  could  bring  the  issues  so 
formed  to  trial  and  judgment. 

The  plaintiff's  counsel  would  not,  I  am  quite  certain,  for  a 
moment  insist  that  either  of  the  questions  above  stated  could 
properly  be  entertained  by  me  on  a  direct  application,  and  I  do 
not  deem  it  proper  to  consider  them  in  the  indirect  manner  in 
which  they  are  involved  in  the  present  motion. 

On  the  contrary,  it  is  not  to  be  questioned  that  the  motion  in 
the  Supreme  Court  will  be  there  disposed  of  according  to  law 
and  agreeably  to  equity.  If  no  contempt  has  been  committed, 
it  will  be  so  declared.  If  the  parties  charged  have  not  been 
guilty  of  any  acts  which  it  is  the  duty  of  that  court  to  punish,  no 
punishment  will  be  inflicted.  I  cannot  entertain  the  question 
whether  that  court  will  act  justly  in  disposing  of  the  motion. 

The  suggestion  that  the  making  of  such  a  motion  by  the  de- 
fendant is  in  violation  of  the  intent  and  spirit  of  the  order  of  this 
court,  made  on  the  defendant's  application,  is,  I  think,  founded 
in  a  misapprehension.  It  is  true  that  this  court  must  be 
governed,  in  its  control  over  its  own  judgments  and  over  pro- 
ceedings pending  herein,  by  its  own  views,  as  well  of  its  own 
jurisdiction  as  of  the  legal  and  equitable  rights  of  the  parties; 
and  the  court  so  acted  ^n  affirming  the  regularity  of  the  judg- 
ment, and  imposing  the  terms  upon  which  indulgence  should  be 
granted  to  the  defendant ;  but  nothing  in  the  order  of  the  court 
indicates  a  design  to  purge,  by  order  of  this  court,  a  contempt, 
if  any  had  been  committed,  against  another  tribunal,  or  prejuclg- 
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ing  that  question,  to  interpose  its  authority,  directly  or  indirectly, 
f<>r  the  purpose  of  affording  protection. 

When,  before  the  union  of  legal  and  equitable  jurisdiction  in 
the  same  tribunal,  a  court  of  equity  had  restrained  a  party  from 
proceeding  at  law,  and  he  nevertheless  proceeded  to  judgment, 
it  was  matter  of  discretion  in  the  court  of  law  to  permit  the 
judgment  to  stand — to  permit  its  enforcement,  or  to  stay  pro- 
ceedings thereon — or  to  open  it.  The  exercise  of  this  discretion 
did  not  preclude  the  court  of  equity  from  inquiring  as  it  saw  fit 
whether  any  contempt  had  been  committed  ;  and  that  discretion 
was  often  exercised  with  the  express  design  of  leaving  the 
defendant  to  his  redress,  if  any,  in  the  latter  court. 

Nor  is  the  case  before  me  properly  likened  to  the  condition 
which  the  court  in  discharging  orders  of  arrest,  when  such  dis- 
charge is  discretionary,  sometimes  imposes  on  the  defendant, 
viz.,  that  he  shall  not  prosecute  for  false  imprisonment,  &c.  In 
those  cases  the  plaintiff  often  acts  under  a  mistake  as  to  facts, 
or  erroneous  advice  as  to  the  law,  in  respect  to  which  he  is  quite 
innocent;  indeed,  he  is  sometimes  deceived  or  misled  into  error 
by  the  conduct  of  the  defendant  himself.  Here,  no  such  state  of 
things  exists. 

The  plaintiff  and  her  attorneys  here  have  voluntarily  taken 
the  responsibility  and  assumed  the  risk,  if  any  there  be,  of  pro- 
ceeding to  judgment  in  this  court.  If  in  that  they  committed 
any  contempt,  they  did  sojwith  their  eyes  open,  and  they  have  no 
right  to  ask  this  court  to  interpose  in  their  behalf  by  any  indirect 
means  to  prevent  inquiry  before  the  tribunal  whose  order  they 
are  alleged  to  have  violated.  Whatever  considerations  ought  to 
influence  this  court,  if  the  questions  involved  in  the  motion 
referred  to  were  properly  presented  here,  can  be  and  ought 
to  be  urged  there,  and  we  are  not  at  liberty  to  doubt  that 
they  will  have  the  same  influence  there  which  they  should  have 
here. 

And,  besides,  as  was  suggested  on  the  argument,  if  the  de- 
fendant had  availed  himself  of  the  opportunity  afforded  him  to 
open  the  judgment — had  given  the  required  stipulation,  paid 
the  costs,  and  answered  the  complaint — and  the  judgment  had 
thereupon  been  vacated,  he  might  still  have  submitted  his 
motion  to  the  Supreme  Court,  and  urged  upon  that  tribunal  that 
their  order  had  been  disregarded.  In  that  event  we  could 
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hardly  have  been  called  upon  to  revoke  the  order,  strike  out  the 
answer,  and  reinstate  the  judgment. 

But  there  is  a  view  of  the  subject  which  makes  it  proper  that 
some  modification  be  made  of  the  order  of  this  court.  The 
plaintiff  ought  not,  pending  a  motion  to  punish  her  and  her  at- 
torneys for  an  alleged  contempt  in  entering  judgment,  to  be  left 
in  doubt  whether  the  defendant  will  avail  himself  of  the  privi- 
lege of  vacating  the  judgment  or  not.  If,  upon  any  view  of  their 
duty,  the  Supreme  Court  should  conclude  that  the  occasion 
requires  them  to  proceed  against  the  plaintiff  and  her  attorneys, 
it  may  be  of  great  moment  that  it  be  ascertained  what  is  the 
actual  state  of  the  proceedings  here.  It  should  not  be  in  the 
power  of  the  defendant  to  treat  the  judgment  as  in  full  effect  for 
the  purposes  of  his  motion  there,  and  when  it  has  served  his  pur- 
pose there,  to  return  to  this  court  and  exercise  the  option  which 
he  is  allowed  by  the  order  made  here.  He  should  decide 
whether  he  will  accept  the  relief  tendered  to  him,  and  for  the 
reason  that  this  may  have  an  important  influence  upon  the  court 
before  whom  his  motion  is  to  be  made.  I  am  quite  certain  that 
had  it  occurred  to  Justice  Bosworth,  or  been  suggested  that  in 
the  interval  of  twenty  days  allowed  by  his  order  the  defendant 
might  proceed  by  a  motion  to  punish  the  plaintiff  for  entering 
up  her  judgment,  he  would  have  required  the  defendant  to 
decide  forthwith  whether  he  would  have  the  judgment  vacated 
on  the  terms  proposed,  and  would,  at  least,  have  required  the 
immediate  tender  of  the  stipulation  provided  for  in  the  order. 
If,  after  that,  the  defendant  chose  to  apply  to  the  Supreme 
Court,  they  would  have  at  least  the  knowledge  that  the  defend- 
ant had  elected  to  litigate  the  plaintiff's  rights  in  this  court. 

My  conclusion  is,  therefore,  that  no  order  should  be  granted 
vacating  the  order  of  the  29th  of  June,  made  by  Justice  Bos- 
worth,  absolutely,  nor  vacating  it,  unless  the  defendant  relin- 
quish his  motion  in  the  Supreme  Court. 

But  the  order  in  question  should  be  modified  so  as  to  re- 
quire the  defendant  to  elect  instanter,  and  before  making  any 
motion  to  punish  the  plaintiff  or  her  attorneys,  whether  he  will 
avail  himself  of  the  privilege  given  him  by  the  said  order,  and 
at  the  same  time  also  to  deliver  to  the  plaintiff  the  stipulation  in 
the  said  order  required,  consenting  to  a  modification  of  the 
injunction  as  in  the  said  order  directed  ;  in  default  of  a  compli- 
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ance  with  the  order  as  so  modified,  the  leave  to  answer  and 
vacation  of  the  judgment  upon  the  other  terms  noticed  in  the 
order  is  withdrawn,  and  the  plaintiff  is  at  liberty  to  proceed 
upon  her  judgment  as  she  may  be  advised.  The  costs  of  this 
motion  should  abide  the  event  of  this  suit. 


GRAND  ALL  a.  BRYAN. 

Supreme  Court,  Seventh  District;  at  Chambers,  June,  1857. 
ARREST. — FRAUD. — "  OBLIGATION." 

Fraudulent  representations,  or  deceit,  accompanied  by  damage,  constitute  a  good 
ground  of  action  in  respect  to  a  sale  of  lands  as  much  as  in  respect  to  personal 
property. 

It  is  not  necessary  that  the  papers  presented  as  the  basis  of  an  application  for  an 
order  of  arrest  on  the  ground  of  fraud,  should  make  out  every  fact  entering 
into  the  fraud  by  evidence  which  would  be  competent  to  establish  it  on  a  final 
recovery. 

A  statement  of  facts  on  information  and  belief  may  be  sufficient  to  authorize  an 
arrest,  where  the  source  of  the  information  and  the  grounds  of  belief  are  dis- 
closed, and  the  officer  is  satisfied,  in  the  exercise  of  a  sound  judicial  discretion, 
that  the  facts  are  prima  facie  established. 

The  case  of  Whitbeck  v.  Roth  (5  How.  Pr.  R.,  143),  to  the  same  effect, — approved. 

The  word  "  obligation,"  as  used  in  section  179  of  the  Code,  subdivision  4, — which 
provides  that  defendant  may  be  arrested  when  guilty  of  a  fraud  in  incurring 
the  obligation  for  which  the  action  is  brought, — is  not  used  in  its  strict  sense  of 
special  contract,  but  is  equivalent  to  the  words  "  legal  liability"  or  "  legal  duty." 

Motion  to  discharge  defendant  from  arrest. 

This  action  was  brought  by  Jesse  Crandall  against  James 
Bryan.  The  complaint  stated  that  the  plaintiff  and  defendant 
agreed  to  exchange  lands,  the  plaintiff  contracting  to  give  a 
farm  in  Union,  Monroe  county,  for  lands  in  Barry  county,  Mich- 
igan, which  defendant  claimed  to  own ; — that  deeds  were  duly 
exchanged,  the  defendant  representing  that  he  had  a  good  title 
to  the  Michigan  lands,  and  that  they  were  free  from  all  encum- 
brances, although  there  was  a  squatter  on  them  who  had  and 
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claimed  no  title,  and  would  give  up  possession  at  once  on  being 
paid  a  small  sura  for  his  crops ; — that  plaintiff  had  ascertained 
from  official  certificates  and  other  information  that  defendant 
did  not  own  and  had  never  owned  the  lands  in  Michigan,  but 
they  were  actually  occupied  by  one  Sacket,  who  claimed  to  own 
them  and  who  had  a  good  title  upon  record.  The  complaint  • 
further  stated  that  the  defendant  had  conveyed  the  lands  in 
Union,  and  that  the  same  had  by  several  mesne  conveyances, 
duly  recorded,  come  to  the  possession  of  a  bonafide  purchaser, 
and  were,  therefore,  lost  to  or  could  not  be  recovered  by  the 
plaintiff.  He  claimed  to  recover  in  damages  the  estimated  value 
of  the  lands  in  Union  or  Michigan,  with  other  damages. 

Annexed  to  the  complaint  were  several  affidavits  tending  to 
show  fraud  on  the  part  of  the  defendant,  and  also  an  affidavit  by 
one  Hall,  who  was  the  agent  of  plaintiff'  in  making  the  trade, 
and  who  swore  positively  to  the  representations  of  the  defendant 
in  respect  to  the  Michigan  lands,  his  title,  and  their  situation,  as 
stated  in  the  complaint.  He  also  swore  that  he  had  been  to 
Michigan  to  take  possession  of  the  land  for  the  plaintiff,  and 
found  the  same  in  the  actual  occupation  of  the  person  named  in 
the  complaint,  who  claimed  title  thereto  absolutely,  and  that  he 
then  and  there  ascertained  from  an  examination  of  the  records 
of  the  office  of  the  Register  of  Barry  county,  and  from  the  offi- 
cial certificates  of  said  Register,  and  from  the  owner  and  occu- 
pant of  the  said  Michigan  lands,  one  Henry  Sacket,  and  from 
other  sources,  and  which  he  believed  to  be  true,  that  no  part  of 
the  said  land  so  pretended  to  be  conveyed  by  said  defendant  to 
the  said  plaintiff  was,  on  December  4,  1855  (which  was  the 
date  of  defendant's  deed),  or  at  any  other  time,  owned  by  said 
defendant,  nor  did  the  said  defendant  then,  or  ever,  have  any 
title  whatever  thereto,  or  any  part  thereof,  but,  on  the  contrary, 
that  said  land  was  then,  and  had  been,  for  four  years  or  there- 
abouts, the  last  past,  owned  and  occupied  by  one  Henry  Sacket, 
and  Laura  A.  Sacket,  his  wife,  or  one  of  them,  by  a  good,  valid, 
and  sufficient  title,  and  that  said  land  was  then  encumbered  by 
good  and  valid  mortgages  thereupon,  which  are  valid  and  sub- 
sisting liens  thereon,  amounting  in  all  to  the  sum  of  $375  ;  that 
said  land  was  not  occupied  by  a  squatter,  but  by  owners,  under 
the  title  and  claim  aforesaid,  who  claimed  that  their  interest  in 
it,  and  its  value,  was  $2000  or  thereabouts. 
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On  the  complaint  and  affidavits  an  order  of  arrest  was  granted 
in  the  sum  of  $3000. 

The  defendant  now  moved,  on  the  same  papers,  to  discharge 
the  order. 

G.  F.  Danforih,  for  the  motion. 

0.  H.  Palmer,  opposed. 

E.  DARWIN  SMITH,  J. — If  I  am  entitled  to  believe  the  com- 
plaint in  this  action,  and  the  affidavits  annexed  thereto,  on 
which  the  order  of  arrest  was  made,  the  defendant  has  obtained 
the  title  to  the  plaintiff's  farm,  and  deprived  him  thereof  with- 
out any  consideration,  by  fraud  and  false  pretences.  Fraudu- 
lent representations,  or  deceit  accompanied  by  damage,  consti- 
tute a  good  ground  of  action  in  respect  to  a  sale  of  lands,  as 
much  as  in  respect  to  personal  property.  Before  the  Code,  an 
action  on  the  case  for  the  fraud  or  deceit  would  clearly  have 
been  sustainable  upon  the  facts  set  up  in  the  complaint  and  affi- 
davits in  this  case  (Whitney  a.  Allair,  1  Comst.,  308  ;  13  Johns., 
325 ;  II.,  402 ;  7  Wend.,  386 ;  IT  Ib.,  193). 

Two  points  are  made  upon  the  papers  on  this  motion,  assum- 
ing that  a  good  cause  of  action  is  stated  in  the  complaint : 

1.  That  the  order  of  arrest  should  be  discharged,  because  the 
complaint  and  affidavits  do  not  make  out  by  competent  proof  or 
legal  evidence  the  fact  of  the  fraud. 

2.  That  the  Code  does  not  authorize  an  arrest  in  such  a  case 
if  the  fraud  be  sufficiently  established. 

Section  181  of  the  Code  provides  that  the  order  may  be  made 
when  it  shall  appear  to  the  judge,  by  affidavits  of  the  plaintiff  or 
any  other  person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  179. 

The  affidavits  to  be  presented  to  the  judge  must  make  out  a 
prima  facie  case  for  the  arrest.  It  is  said  in  some  cases,  that 
they  must  be  positive  as  respects  the  cause  of  action  and  the 
ground  on  which  the  arrest  is  sought  (1  C.  R.,  41 ;  3  How.  Pr. 
JR.,  265 ;  Ib.,  219).  But  this  rule  is  to  be  construed  and  applied 
in  a  rational  manner,  and  with  some  degree  of  qualification  in 
respect  to  the  particular  facts  and  circumstances  of  each  case. 
The  judge  is  to  be  satisfied  from  the  affidavits  that  a  cause  of 
action  exists,  and  that  the  case  is  a  proper  one  for  an  arrest 
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within  the  Code.  The  statute  does  not  define  the  proof  to  be 
made,  except  that  it  be  by  affidavit,  nor  does  it  define  or  fix  the 
degree  of,  or  extent  of,  the  evidence ;  how  near  it  must  corne  to 
legal  evidence — such  as  would  be  required  on  the  trial  of  the 
issues ;  or  how  much  short,  if  any,  it  may  come  of  such  evidence. 
Something,  doubtless,  is  left  to  the  judgment  and  discretion  of 
the  judge,  in  respect  to  the  particular  facts  of  such  case,  and 
such  was  the  obvious  intention  of  the  Legislature.  But  the 
judge  is  not  at  liberty  to  exercise  any  thing  but  a  sound  judicial 
judgment  upon  the  force  and  weight  of  the  evidence  produced. 
He  must,  as  Judge  Savage  said,  in  Smith  v.  Luce  (14  Wend., 
239),  "be  satisfied  judicially" 

An  affidavit  upon  information  and  belief  generally,  is  clearly 
insufficient ;  but  I  agree  with  Judge  Edmonds,  in  Whitbeck  v. 
Roth  (5  How.  Pr.  It.,  143),  that  some  of  the  material  facts  may 
be  stated  upon  information  and  belief,  where  the  affidavit  states 
the  nature  and  quality  and  means  of  the  information,  so  that  the 
judge  can  be  able  to  see  that  this  belief  is  well  founded,  other- 
wise there  obviously  could  be  no  arrest  in  many  fit  cases,  owing 
to  the  difficulty  of  procuring,  within  the  requisite  time  for  the 
application,  as  full  proof  as  would  be  necessary  for  a  final 
recovery. 

In  this  case,  the  witness  Hall,  who  proves  the  essential  facts 
of  the  fraud,  went  to  Michigan  to  take  possession  of  the  land  for 
the  plaintiff,  and  swears  positively  that  he  found  one  Sacket  in 
possession  of  the  land,  occupying  it  as  owner,  and  claiming  to  be 
the  owner  thereof,  and  asserting  that  he  had  the  legal  title  to  it. 
So  far  as  relates  to  the  occupation  and  claim  of  title,  this  is  posi- 
tive. He  also  swears  positively  that  he  ascertained  then  and 
there,  by  examination  of  the  records  of  the  office  of  the  Registrar 
of  the  county  of  Barry,  and  from  the  examination  of  the  official 
certificates  of  said  Registrar,  and  from  the  owner  and  occupant 
of  said  land,  naming  him,  and  other  sources  which  he  believed, 
that  the  defendant  did  not  own,  and  never  had  owned,  the  land 
in  question,  but  the  same  belonged  to  said  Sacket  at  the  date  of 
the  defendant's  deed  to  the  plaintiff,  and  had  for  four  years. 

The  witness  swears  in  substance  and  to  the  effect  that  he 
found  such  to  be  the  facts  on  examination  at  the  Registrar's 
office,  and  from  the  official  certificates  of  the  Registrar.  This  is 
not  as  certain  as  the  affidavit  of  the  Registrar  and  the  affidavit 
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of  the  occupant  Sacket  would  make  it.  On  the  trial  this  wit- 
ness cannot,  from  this  examination  and  information,  prove  the 
facts  to  be  established  in  respect  to  the  defendant's  want  of  title. 

But  on  this  motion,  and  for  the  purpose  of  the  arrest  of  the 
defendant,  I  think  it  is  sufficient.  It  is  something  more  than 
mere  information — it  is  personal  examination  of  the  records — 
personal  examination  of  the  official  certificates  of  the  registry, 
and  information  from  the  person  in  actual  possession  of  the  land. 
The  judge  can  see  from  this  statement  that  the  witness  applied 
at  the  proper  quarter  or  source  to  learn  the  facts,  and  that,  if  he 
speaks  the  truth,  he  was  entitled  to  believe  what  he  states — that 
the  defendant  had  no  title  to  the  land  in  question.  The  plaintiff 
makes  as  positive  proof  of  the  facts  to  authorize  the  arrest  as  he 
could  make  in  this  State,  or  could  make  without  obtaining  the 
affidavits  of  the  Registrar  and  of  Sacket  from  Michigan.  I  do 
not  think  he  was  bound  to  do  so  for  the  purpose  of  this  arrest. 

The  plaintiff  also  states  in  his  complaint,  that  from  information 
derived  from  the  records  of  the  office  of  the  Registrar  of  Barry 
county,  and  from  the  official  certificates  of  said  Registrar,  and  from 
other  sources,  and  upon  his  belief,  no  part  of  said  land  in  Mich- 
igan belonged  to  the  defendant  at  the  date  of  his  deed  thereof. 
This  allegation  in  the  complaint  implies  that  the  plaintiff  himself 
also  has  examined  the  records,  or,  certainly,  the  official  certifi- 
cates of  the  Registrar  in  respect  to  the  title  of  the  defendant. 
The  source  of  his  information,  too,  is  thus  stated.  Taken  with 
the  more  positive  affidavit  of  Hall,  I  think  the  plaintiff  makes 
out  a  prima  facie  case  of  fraud  for  the  purpose  of  the  arrest  of 
the  defendant. 

The  remaining  question  is,  whether  the  Code  authorizes  an 
arrest  upon  the  case  thus  made  ? 

Section  179  of  the  Code  makes  five  classes  of  cases  of  arrest. 
The  order  of  arrest  in  this  case,  if  sustainable,  must  come  under 
subdivision  4  of  the  section  or  class,  which  is  as  follows :  "  When 
the  defendant  has  been  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  .which  the  action  is  brought, 
or  in  concealing  or  disposing  of  the  property  for  the  taking  or 
detention  of  which  the  action  is  brought."  The  present  action  is 
not  one  of  debt  or  of  contract,  strictly  speaking,  and  the  right  of 
arrest  cannot  be  sustained  upon  the  first  clause  of  this  subdivision 
or  class  of  the  section.  The  action  is  one  for  fraud  or  deceit. 
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It  is  strictly  such  an  action  as  would  have  been  called,  before 
the  Code,  "  an  action  on  the  case."  It  is  much  to  be  regretted 
that  while  the  Codifiers  did  not,  as  they  could  not,  abolish  the 
common  law  or  common  law  rights,  they  should  have  abolished 
the  names  of  remedies  which  were  so  well  defined  and  well 
understood  as  to  have  become  almost  inseparable  from  the  right 
of  action,  and  attempted  to  introduce  an  entire  new  nomencla- 
ture into  the  law.  It  will  be  many  years  before  the  new  terms 
or  phraseology  which  they  have  introduced  will  have  become 
defined  by  the  Courts  so  as  to  possess  those  elements  of  stability 
which  .should  belong  to  legal  language,  if  it  cannot  exist  in 
respect  to  the  law  itself. 

In  abolishing  imprisonment  for  debt,  in  1831,  it  was  prima- 
rily intended  to  except  fraudulent  debtors ;  to  exempt  from  im- 
prisonment in  all  cases  of  debt,  except  where  the  debt  was  fraud- 
ulently contracted,  and  except  in  certain  specified  cases  where 
debts  had  been  contracted  in  or  grew  out  of  some  fiduciary 
relation,  and  promises  to  marry.  The  act  of  1831  provided  for 
the  arrest  of  fraudulent  debtors  upon  the  warrant  of  a  judge, 
and  prescribed  the  proceedings  consequent  thereupon  before  the 
officer.  The  Code  provides  for  a  preliminary  arrest  in  actions, 
now,  for  fraud  in  the  same  manner  as  in  actions  of  slander  or 
assault  and  battery.  This  was  the  obvious  purpose  in  subdi- 
vision 4,  above  recited. 

Formerly,  in  respect  to  many  rights  of  action,  there  was  an 
election  whether  the  form  of  the  remedy  should  be  assumpsit  or 
case.  Where  in  cases  of  fraud  the  remedy  would  have  or  might 
have  been  assumpsit)  an  arrest  now  can  clearly  be  made,  for 
that  is  an  action  where  the  defendant  has  been  "  guilty  of  a  fraud 
in  contracting  the  debt,"  &c.  But  when  the  form  of  the  remedy, 
in  respect  to  a  fraud,  would  have  been  case,  under  the  old 
system,  can  the  defendant  now  be  arrested  under  the  clause 
aforesaid?  The  answer  to  this  question  depends  upon  the 
proper  construction  of  the  word  obligation. 

The  defendant,  I  assume,  has  been  guilty  of  a  fraud,  and  that 
fraud  is  the  basis  of  this  action. 

Was  he  guilty  of  such  fraud  in  incurring  the  obligation  for 
which  this  action  is  brought?  If  the  word  "obligation"  means 
a  bond,  or  sealed  instrument,  or  obligation  in  writing,  as  that 
word  was  commonly  used  before  the  Code,  clearly  the  defend- 
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ant  cannot  be  arrested,  for  the  action  is  on  no  such  obligation. 
The  word,  I  think,  cannot  have  been  used  in  any  such  sense,  for 
that  would  make  this  clause  of  the  subdivision  entirely  super- 
fluous. The  previous  clause  will  embrace  all  cases  of  fraud  "  in 
contracting  a  debt,"  whether  it  was  witnessed  by  a  bond,  or 
sealed,  or  an  unsealed  instrument,  or  by  parol.  The  word  obli- 
gation, in  this  connection,  we  are  bound  to  consider  and  construe 
as  meaning  to  include  a  class  of  cases  not  embraced  in  the  pre- 
vious clause.  In  most  cases  of  fraud  in  contracts,  the  party 
injured  may  affirm  or  disaffirm  the  contract  for  the  fraud.  When 
he  disaffirms  the  contract,  and  seeks  to  recover  the  property 
obtained  by  the  fraudulent  contract,  the  action  is  not  brought  in 
form  upon  the  contract,  and  the  defendant  in  such  a  case  cannot 
be  said  to  be  "  guilty  of  a  fraud  in  contracting  the  debt  for 
which  the  action  is  brought."  If  the  party  injured  by  a  fraud 
cannot  rescind  the  contract  and  sue  for  his  property  immedi- 
ately— when  the  property  cannot  be  reclaimed,  and  hold. a 
defendant  to  bail — under  this  clause,  "  that  defendant  has  been 
guilty  of  a  fraud  in  incurring  the  obligation  for  which  the  actien 
is  brought," — a  distinction  without  any  reason  exists  between  this 
case  and  the  one  which  the  action  is  in  form  upon  the  contract. 

I  cannot  believe  the  Legislature  intended  any  such  distinction. 
They  intended  to  give  the  right  of  arrest  in  cases  of  fraud  in 
getting  or  obtaining  property,  or  contracting  a  debt  by  which  a 
party  was  injured.  It  was  intended  to  give  the  arrest  against 
the  person  who  committed  the  fraud.  Such  person  is  a  fraudu- 
lent debtor  within  the  intent  of  the  act,  in  whatever  shape  the 
party  injured  seeks  his  redress  by  action.  I  think  the  "  incur- 
ring the  obligation  for  which  the  action  is  brought,"  was  intended 
to  cover  just  such  cases — cases  of  fraud,  in  fact,  where  the 
remedy  was  not  on  the  contract  in  form ;  where  the  fraud  was 
committed  in  some  matter  of  contract  under  or  by  virtue  of 
which  the  plaintiff  suing  had  been  deprived  of  his  property. 

The  word  obligation,  I  think,  should  in  this  place  and  connec- 
tion be  construed  as  equivalent  to  the  words  legal  liability  or 
legal  duty.  Bourier  says,  "  Obligation,  in  its  general  and  most 
extensive  sense,  is  synonymous  with  duty.  In  a  more  technical 
sense,  it  is  a  tie  which  binds  us  to  pay  or  to  do  something  agree- 
ably to  the  laws  and  customs  of  the  country  in  which  the  obliga- 
tion is  made."  "Webster  defines  obligation  to  be  "  the  binding 


NEW-YOEK.  169 


Crandall  a.  Bryan. 


power  of  a  vow,  promise,  contract,  or  law,  civil,  political,  or 
moral,  independent  of  a  promise ;  that  which  constitutes  legal  or 
moral  duty,  and  which  renders  a  person  liable  to  coercion  and 
punishment  for  neglecting  it."  The  word  obligation,  I  think, 
in  this  subdivision,  is  used  in  this  general  sense,  to  include  all 
the  cases  beyond  those  which  would  be  embraced  in  the  first 
clause,  where  the  fraud  is  committed  "  in  contracting  the  debt 
for  which  the  action  is  brought ;"  where  the  action  would  not 
rest  upon  the  contract,  but  would  rest  upon  the  legal  duty  ; 
where  the  law  casts  a  liability  upon  a  man  guilty  of  fraud,  for 
which  an  action  will  lie.  Wherever  fraud  and  damage  give  a 
right  of  action,  the  law  casts  a  liability  and  creates  an  obligation. 
In  a  suit  brought  to  enforce  such  liability  it  may  truly  be  said, 
using  the  word  obligation  in  the  general  sense  mentioned  by 
Bourier  and  defined  by  "Webster,  that  the  defendant  has  been 
guilty  of  a  fraud  "  in  incurring  the  obligation  for  which  the 
action  is  brought."  In  this  case  the  right  of  action  is  clear.  It 
is  a  gross  case  of  fraud.  The  duty  of  the  defendant  to  respond 
in  damages  is  an  obligation,  a  duty,  a  liability,  imposed  by  the 
law.  And  I  think,  clearly  within  the  intent  and  meaning  of  the 
statute,  it  is  an  obligation  in  respect  to  which  the  plaintiff  has  the 
right  to  arrest  the  defendant  in  the  commencement  of  the  action, 
that  he  may  be  held  to  answer  for  such  damages  as  may  be 
recovered. 

The  use  of  the  word  "  incurring"  favors  this  construction.  It 
is  an  inappropriate  word  in  connection  with  the  word  "  obliga- 
tion," if  the  latter  word  is  limited  to  a  case  of  contract.  Men 
contract  debts,  they  incur  liabilities.  In  the  one  case  they  act 
affirmatively,  in  the  other  the  liability  is  incurred  or  cast  upon 
them  by  act  or  operation  of  law.  The  use  of  this  word  shows  to 
my  mind  conclusively  that  the  Legislature  intended  something 
beyond  contracts — something  not  embraced  within  the  word 
debt.  They  meant  duty  or  liability  incurred  from  acts  of  fraud, 
wThere  the  law  creates  the  obligation  or  gives  to  the  party  injured 
the  right  of  redress.  They  meant  to  carry  out  the  principle  of 
punishment  for  fraud  to  arrest  or  imprison  in  all  cases  where 
a  cause  of  action  arose  from  or  originated  in  fraud,  whatever 
might  be  the  form  of  the  action. 

The  motion  to  discharge  the  defendant  from  the  arrest  must 
be  denied. 
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Supreme  Cowrt,  Second  District ;  General  Term,  July,  1857. 

ACTION  AGAINST  NON-RESIDENT. — JURISDICTION. — PROPERTY 
WITHIN  THIS  STATE. 

Where  plaintiff  procured  an  order  for  publication  of  summons  on  an  affidavit 
that  defendant  had  property  within  this  State,  and  it  appeared  on  motion  to 
vacate  the  judgment  that  such  property  consisted  only  of  a  team  driven  tempo- 
rarily within  the  State  with  the  purpose  of  returning  forthwith, — Held,  by  the 
special  term  that  the  order  for  publication  was  irregular,  and  that  plaintiff's 
proceedings  must  be  set  aside. 

The  order  of  the  special  term  affirmed  on  appeal  to  the  general  term. 

Appeal  from  an  order  of  the  special  term  vacating  a  judgment 
and  execution  for  irregularity. 

In  this  action  a  judgment  was  recovered  by  plaintiff,  founded 
on  a  summons  ordered  to  be  served  by  publication,  and  was 
set  aside  by  the  special  term.  The  proceedings  before  the 
special  term  were  reported  (4  Ante,  348). 

The  cause  now  came  before  the  general  term*  on  appeal  by 
the  plaintiff  from  the  order  below. 

S.  McKissock,  for  the  appellant. 
J.  E.  Beers,  for  the  respondent. 

Two  of  the  members  of  the  court  were  in  favor  of  affirming 
the  order,  upon  the  grounds  stated  in  the  opinion  delivered 
below ;  but  the  presiding  justice  thought  it  unnecessary  to 
express  an  opinion  on  that  point.  He  was  of  opinion  that  the 
plaintiff's  proceedings  were  a  fraud  upon  the  statute ;  that  the 
plaintiff,  having  ascertained  that  the  defendant's  team  had  come 
within  the  State,  had  made  the  affidavit  on  which  to  obtain  the 
order  of  publication,  and  had  therein  stated  that  defendant  had 
property  within  the  State  ;  and  had  made  use  of  that  affidavit  to 
obtain  the  order  of  publication,  at  a  subsequent  day,  and  when 

*  Present,  S.  B.  Strong,  P.  J.,  and  Harris  and  Birdseye,  JJ. 
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he  must  have  known  that  the  defendant's  property  had  been 
withdrawn  from  the  State,  and  was  no  longer  within  the  jurisdic- 
tion of  the  court. 

The  other  members  of  the  court  concurred  in  the  opinion  that 
the  proceedings  of  the  plaintiff  were  a  fraud  upon  the  statute, 
and  that  such  fraud  was  a  sufficient  reason  for  setting  aside  the 
judgment  and  proceedings. 

The  order  appealed  from  was  affirmed,  with  costs. 


THE  MAYOR,  &o.,  OF  THE  CITY  OF  NEW  YORK  a. 
CONOYER. 

Supreme  Court,  First  District;  /Special  Term,  July,  1857. 

INJUNCTION. — APPREHENDED  TRESPASS. — TITLE  TO  OFFICE. — POW- 
ERS OF  JUDGES. 

An  injunction  to  restrain  an  apprehended  trespass  is  never  allowed,  except  under 
very  special  circumstances. 

A  preliminary  injunction,  the  effect  of  which  will  be  in  effect  to  oust  a  party, 
although  only  temporarily,  from  the  exercise  of  the  functions  of  an  office,  by 
preventing  his  access  to  the  books  and  papers  appertaining  to  it, — should  not 
be  granted. 

The  issuing  of  such  an  injunction  is  not  a  matter  of  strict  right,  but  of  judicial 
discretion ;  and,  therefore,  the  previous  determination  of  any  of  the  questions 
raised  on  the  application  for  the  injunction,  made  by  an  officer  of  co-equal 
powers  with  him  from  whom  the  injunction  is  asked, — although  made  in  a 
special  proceeding  and  even  nominally  between  other  parties, — should,  if  made 
upon  a  full  hearing,  be  treated  as  nearly  conclusive  of  those  questions  on  the 
motion  for  the  injunction. 

An  injunction  should  not  be  granted  at  the  suit  of  a  municipal  corporation  to  re- 
strain one  claiming  to  hold  an  office  in  the  corporation  from  taking  possession  of 
the  books  and  papers  appertaining  to  the  office,  where  the  complaint  merely 
shows  that  the  books  are  the  property  of  the  corporation  ;  that  the  corporation 
deny  the  validity  of  defendant's  claim  to  the  office,  and  support  the  title  of  a 
rival  claimant ;  and  that  defendant  is  prosecuting  legal  proceedings  to  obtain  pos- 
session of  the  books  and  papers. 

The  question  of  title  to  a  public  office  cannot  be  indirectly  tried  in  an  injunction 
suit  brought  to  restrain  a  claimant  of  such  office  from  interfering  with  the  books 
and  papers  appertaining  thereto. 

The  only  proper  proceeding  for  trying  the  title  to  an  office  is  the  action  in  the 
nature  of  quo  warranto,  brought  by  the  people  of  the  State. 
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An  injunction  should  not  be  granted,  to  conflict  with  the  orderly  conduct  of  a 
special  proceeding  previously  and  lawfully  commenced,  before  another  judge  of 
the  court  in  which  the  injunction  is  asked  for ; — but  the  party  should  be  left  to 
procure  a  review  of  the  proceedings  by  the  regular  process  of  certiorari. 

Application  for  a  permanent  injunction. 

A  vacancy  having  occurred  in  the  office  of  street  commis- 
sioner of  the  city  of  New  York,  one  Daniel  D.  Conover  was  ap- 
pointed to  fill  the  same  by  the  governor  of  the  State ;  and 
shortly  afterwards  one  Charles  Devlin  was  appointed  to  the  same 
office  by  the  mayor  of  the  city,  with  the  consent  of  the  Board  of 
Aldermen. 

The  books  and  papers  appertaining  to  the  office  of  street  com- 
missioner being  in  possession  of  Devlin,  Conover  made  applica- 
tion to  Mr.  Justice  Peabody  of  the  Supreme  Court  (under  1 
fiev.  Stats.,  125,  §  56)  for  an  order  for  the  delivery  of  them  to 
himself.  The  proceedings  upon  this  motion  (which  was  granted) 
are  reported  Ante  73. 

Pending  the  decision  of  this  application  the  complaint  in  the 
present  action  was  filed,  on  behalf  of  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  against  Conover.  It 
averred  that  the  books  and  papers  referred  to  were  the  private 
property  of  the  corporation  of  the  city,  and  showed  that  defend- 
ant was  intending  and  threatening  to  interfere  with  the  use  of 
them  by  the  city  authorities ;  and  prayed  that  defendant  might 
be  enjoined  from  carrying  into  effect  such  purpose. 

On  this  complaint,  and  on  affidavits,  a  motion  was  now  made 
in  behalf  of  the  plaintiffs,  upon  notice,  for  a  permanent  injunc- 
tion. 

By  a  supplementary  affidavit,  read  on  the  hearing,  Mr.  Justice 
Peabody's  decision,  granting  an  order  for  the  delivery  of  the 
books,  was  shown. 

Richard  Busteed,  corporation  counsel,  for  the  motion. — I.  The 
complaint  states  good  cause  for  granting  an  injunction.  1.  The 
rules  of  equity  applicable  to  restraining  a  mere  trespass  capable 
of  being  redressed  by  pecuniary  damages  do  not  affect  a  case 
like  this,  where  the  removal  of  the  property  from  the  possession 
of  the  plaintiffs  would  produce  injury  for  which  no  adequate 
compensation  in  damages  could  possibly  be  made.  (Story's  Eq. 
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Jur.,  §§  928-9  ;  Stevens  v.  Beekman,  1  Johns.  Ch.  R.,  318 ; 
Livingston  v.  Livingston,  6  Ib.,  497 ;  The  New  York  Printing 
&  Dyeing  Establishment  v.  Fitch,  1  Paige,  97 ;  Douglass  v. 
Wiggins,  1  Johns.  Ch.  JR.,  435 ;  Yarick  v.  The  Corporation  of 
New  York,  4  /J.,  53 ;  The  Hudson  &  Delaware  Canal  Com- 
pany v.  The  New  York  &  Erie  Company,  9  Paige,  323.)  2.  The 
defendant  does  not  deny  that  he  means  to  obtain  the  books,  &c., 
in  question,  if  possible.  On  the  contrary,  he  expressly  alleges  a 
right  to  them,  and  an  intention  to  procure  them  in  virtue  of  such 
right. 

II.  The  pendency  of  the  application  before  Judge  Peabody 
does  not  impair  the  right  of  the  plaintiffs  in  this  action.     1.  That 
proceeding  is  a  contest  between  two  claimants  of  an  office  for 
such  possession  of  the  books,  &c.,  belonging  to  it  as  either  of 
them  may  be  entitled  to  have.     Confessedly  the  title  to  the  office 
cannot  be  settled  in  that  proceeding.    2.  However  the  learned 
judge  may  decide  that  matter,  the  adjudication  cannot  affect  the 
rights  of  the  plaintiffs,  who  were  not  parties  to  the  proceeding. 
3.  The  books,  &c.,  in  question  are  the  property  of  the  plaintiffs. 
They  are  public  records  only  in  the  sense  of  their  being  by  law 
subject  to  the  inspection  of  the  public  at  certain  times  and  for 
certain  purposes,  but  the  title  to  them,  subject  to  such  use,  is  in 
the  plaintiffs. 

III.  The  appointment  of  defendant  to  be  street  commissioner 
of  the  city  of  New  York  is  invalid ;  and  were  it  valid  the  affi- 
davits show  that  he  has  never  complied  with  the  requisites  essen- 
tial to  invest  him  with  the  office. 

IY.  An  injunction  is  an  appropriate  remedy  under  the  cir- 
cumstances developed  in  this  case.  (The  Croton  Turnpike  Com- 
pany v.  Ryder,  1  Johns.  Ch. ./?.,  611 ;  Delafield  v.  The  State  of 
Illinois,  26  Wend.,  192 ;  The  Attorney-General  v.  The  Cohoes 
Company,  6  Paige,  133;  The  Auburn  &  Cato  Plank-Road 
Company  v.  Douglass,  12  Barb.,  553.) 

Daniel  E.  Sickles,  on  the  same  side. — I.  The  jurisdiction  of 
Mr.  Justice  Peabody  under  Revised  Statutes,  125,  is  precisely 
similar  to  that  jurisdiction  over  actions  where  the  title  to  land 
may  come  in  question,  exercised  by  justices  of  the  peace.  If  the 
claimant  is  in  actual  possession  of  the  office,  and  is  officer  de 
facto,  he  may  have  process  for  delivery  to  himself  of  papers  held 
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by  one  who  is  neither  in  the  office  nor  a  claimant  of  it.  If  title 
to  the  office  comes  in  question  at  all,  the  jurisdiction  ceases  ipso 
facto  (Cow.  Just.,  35,  note  Q  ;  lo.  41-43  ;  II.,  464-469).  It  is 
quite  manifest,  therefore,  that  Justice  Peabody  is  without  juris- 
diction, and  that  he  ought  to  dismiss  the  application. 

II.  In  all  cases  of  specific  chattels  where  it  is  probable  that 
adequate  compensation  by  way  of  damages  would  not  be  given 
by  a  jury,  equity  exercises  jurisdiction  both  preventive  and 
remedial  ( Jer.  Eq.  Jur.,  pt.  2,  ch.  4,  §  2  ;  Story'1  s  Eq.  Jur.,  §§  703, 
709,  710,  906 ;  Waterman's  Eden  on  Inj^  367,  368,  and  note.) 

William  Curtis  Noyes,  opposed. — I.  The  complaint  proceeds 
upon  the  ground  that  there  is  an  interruption  and  disturbance  of 
the  plaintiff's  possession  of  the  books  and  papers  of  the  street 
commissioner's  office,  which  books  and  papers,  it  is  alleged, 
belong  to  the  corporation  of  the  city  of  New  York ;  and  it  seeks 
to  restrain  the  defendant,  whom  we  must  regard  now  as  de  facto 
street  commissioner,  in  possession  rightfully  of  the  franchise, 
from  the  use  of  those  books  and  papers  on  the  ground  of  such 
supposed  disturbance  and  interruption  of  their  possession.  That 
claim  must  fail,  because  the  possession  of  the.street  commissioner, 
the  defendant,  whether  so  de  facto  or  de  jure,  is  the  possession 
of  the  plaintiffs,  his  possession  being  theirs  sub  modo.  He  does 
not  possess  the  books  as  Daniel  D.  Conover,  but  by  virtue  of  his 
office  as  street  commissioner,  their  temporary  custody  being  his 
for  the  purpose  of  his  office  and  for  public  uses,  but  the  title  and 
ownership  being  ultimately  in  the  plaintiffs. 

II.  The  law,  by  virtue  of  the  office  which  the  defendant  exer- 
cises, gives  him  the  possession  for  public  uses  of  the  books, 
papers,  &c.,  as  necessary  for  exercising  the  duties  of  his  office, 
and  as  a  means  to  the  great  end  of  discharging  the  public  bur- 
dens ;  but  the  same  law  does  not  allow  or  authorize  the  corpora- 
tion of  the  city  of  New  York,  for  whom  in  part  and  for  the  peo- 
ple to  the  fullest  extent  these  functions  are  discharged,  to  wrest 
the  papers  from  him  upon  the  ground  that  his  use  of  them  for 
public  purposes  in  the  discharge  of  his  duties,  is  a  disturbance 
or  interruption  of  their  possession. 

III.  The  statute  has  declared  that  the  custody  of  the  books 
and  papers,  no  matter  on  whom  the  ultimate  title  exists,  shall  be 
given  to  the  incumbent  of  the  office  for  the  time  being,  so  that 
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for  the  time  being  the  duties  of  the  office  shall  not  remain  undis- 
charged, and  the  public  suffer  injury  in  consequence. 

IY.  A  judicial  determination  has  been  pronounced  by  a  judge 
of  this  court,  after  a  most  careful  and  deliberate  investigation 
and  argument,  upon  the  question  as  to  who  is  street  commissioner, 
that  the  custody  of  these  books  rests  in  the  defendant  as  street 
commissioner  de facto. 

Y.  The  court,  practically,  is  called  upon  by  injunction  to  for- 
bid the  defendant  from  taking  these  books  (to  which  it  has  been 
decided  that  he  has  a  right),  thus  preventing  him  from  exercis- 
ing the  duties  of  his  office,  not  pending  a  quo  warranto  to  try 
the  title  where  his  right  is  directly  impugned,  but  in  an  inci- 
dental summary  proceeding. 

ROOSEVELT,  J. — It  is  proper  in  the  outset  of  the  present  de- 
cision to  correct  a  very  natural  and  very  prevalent  misconcep- 
tion as  to  the  state  of  the  controversy.  The  question  whether 
Mr.  Conover  or  Mr.  Devlin  shall  be  street  commissioner  of  the 
city  of  New  York,  is  not  now  pending  in  three  different  modes 
of  procedure,  or  in  any  mode  before  three  separate  judges,  or 
before  any  judge  of  the  Supreme  Court  or  of  any  court.  Neither 
of  the  three  proceedings  referred  to  is  adapted  to  the  trial  or 
determination  of  the  title  to  the  office.  An  action,  as  it  is  now 
denominated,  of  quo  warranto  by  the  attorney-general,  in  the 
name  of  the  State,  is  the  only  recognized  mode  of  settling  that 
issue.  No  such  action  has  yet  been  commenced.  The  contest, 
thus  far,  has  been  confined  to  the  question  of  immediate,  but 
temporary  possession — a  question,  however,  which  it  must  be 
admitted  (and  as  the  recent  history  of  the  court  itself  has  shown), 
may  be  of  very  serious  consequence  to  the  respective  claimants. 
For  should  the  usual  and  almost  unavoidable  delays  attending 
the  prosecution  of  regular  formal  actions  be  interposed  or  occur 
in  this,  as  in  most  other  instances,  the  immediate  possession  and 
exercise  of  the  powers  of  the  office,  although  commenced  as  tem- 
porary, may  be  continued  till  the  full  legal  end  of  the  term. 
Hence  the  determined  struggle  and  the  various  phases  it  has 
assumed. 

The  proceeding  before  Mr.  Justice  Peabody  was  not  a  pro- 
ceeding in  court,  nor  before  a  judge  sitting  as  a  court.  It  was 
instituted  under  a  special  statute,  giving  a  special  power  to  cer- 
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tain  designated  functionaries,  including  county  judges,  in  cases 
of  death  or  removal  from  office,  to  compel  by  warrant  in  a  sum- 
mary manner,  the  delivery  over  to  the  "  successor"  of  the  previ- 
ous incumbent  "  of  the  books  and  papers  appertaining  to  such 
office."  The  corporation  of  the  city,  unless  Mr.  Devlin  can  be 
considered  as  legally  representing  them,  were  no  parties  to  the 
proceeding.  The  order  to  show  cause  was  not  addressed  to  the 
corporation,  but  to  Mr.  Devlin.  Technically  speaking,  he,  and 
he  alone,  was  heard ;  and  he  alone  (as  it  seems  he  actually  has 
done)  could,  by  writ  of  certiorari,  appeal  from  the  order  made 
against  him — not,  however,  to  another  judge  of  the  court,  but  to 
the  court  itself,  sitting  as,  and  with  all  the  powers  and  attributes 
of,  a  court  of  general  jurisdiction.  For  these  reasons,  no  doubt, 
the  corporation  was  supposed  by  their  counsel  to  have  had  a 
right  to  institute  in  their  own  name,  as  they  have  done,  an  inde- 
pendent action  against  Mr.  Conover,  complaining  of  an  alleged 
threatened  interference  on  his  part  with  their  property, — to  wit, 
the  books  and  papers  relating  to  the  streets  of  the  city — and 
praying,  as  the  only  relief  needed,  that  the  defendant  may,  by 
the  final  decree  of  the  court,  be  perpetually  enjoined  from  ever 
carrying  into  effect  his  alleged  purpose.  And  the  question  now 
presented  is,  can  such  a  bill,  under  any  evidence,  or  admitting 
all  its  allegations,  be  ultimately  sustained  ;  for,  if  it  cannot,  then 
the  preliminary  order  which  has  been  asked  for,  on  the  exparte 
affidavits  presented  by  both  sides,  and  which  is  merely  an  aux- 
iliary to  the  final  relief,  must  of  course  be  denied  (Code,  §  219). 

The  office  of  street  commissioner,  before  the  regular  expiration 
of  its  legal  term,  became  vacant  by  death.  Two  claimants,  as 
already  stated,  insist  upon  filling  the  vacancy  ;  one  deriving  his 
title  of  "  successor"  from  the  great  seal  of  the  State,  the  other 
from  the  comparatively  lesser,  but,  as  it  would  seem,  more  ap- 
propriate seal  of  the  city.  The  former  (Mr.  Conover),  it  is  said, 
first  obtained  the  possession ;  the  latter  (Mr.  Devlin),  although 
subsequent  in  time,  has  seized,  it  is  also  said,  and  maintained  it 
since. 

As  to  the  ultimate  right,  each  has  a  fair  color  of  title.  The 
one  shows  a  decision  of  the  chief  magistrate  of  the  State ;  the 
other  of  the  chief  magistrate  of  the  city.  Claims  thus  endorsed 
cannot  on  either  side  be  treated  as  frivolous  or  mala  fide.  The 
Constitution,  it  is  true,  declares  that  officers  of  a  city,  where  not 
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chosen  by  the  electors  of  such  city,  shall  be  appointed  by  the 
"authorities  thereof."  And  this  spirit  of  decentralization  is 
confessedly  the  spirit  of  the  whole  instrument.  But  the  Court 
of  Appeals  have  recently,  in  effect,  laid  down  the  rule  that  the 
spirit  of  the  Constitution  is  not  to  be  the  guide  of  the  courts — 
that  it  is  not  for  the  courts  "  to  create  exceptions  or  restraints  on 
the  Legislature  which  are  not  fairly  contained  in  the  Constitu- 
tion as  it  is  written"  Under  such  a  rule  of  construction,  pro- 
pounded by  the  highest  judicial  authority  of  the  State,  I  am 
bound  to  regard  the  commission  of  the  governor,  given  pursuant 
to  an  act  of  the  Legislature,  although  the  office  is  purely  local,  as 
certainly  creating  at  least  color  of  title.  The  Legislature  (Laws 
of  1849)  have  given  him  the  power  to  fill  vacancies  whenever 
they  shall  occur,  not  only  in  State  offices  proper,  such  as  those  of 
attorney-general  and  treasurer,  but  "  in  any  of  the  offices  of  this 
State."  And  the  Constitution,  it  must  be  admitted,  contains  on 
this  point  no  express  exception.  It  declares,  in  broad,  general 
terms  that  "  the  Legislature  shall  provide  for  filling  vacancies  in 
office."  It  is  unnecessary — and,  indeed,  it  would  be  improper — 
on  a  mere  application  for  a  preliminary  injunction,  to  weigh 
minutely  and  critically  the  arguments  in  support  of  the  preten- 
sions of  the  respective  claimants.  It  is  enough  that  a  case  be 
made  of  good  faith  and  fair  color  of  title.  At  the  same  time,  I 
should  say,  in  justice  to  Mr.  Devlin,  that  his  claims  in  some  de- 
gree rest  on  a  statute  of  the  State  more  recent  than  that  of  1849, 
which  provides  that  the  street  commissioner  of  the  city  "shall 
be  appointed  by  the  Mayor,  with  the  advice  and  consent  of  the 
Board  of  Aldermen." 

To  determine,  however,  this  question  of  "  the  mere  right,"  a 
proceeding,  as  already  stated,  in  the  nature  of  a  quo  warranto, 
is  the  appropriate  method.  Such  a  proceeding  will,  no  doubt, 
soon  be  instituted  ;  and  the  only  question  is, — Which  of  the  two 
rival  claimants  shall  in  the  meanwhile  have  the  advantage  of 
present  possession  ? 

Conover,  it  appears,  was  first  in  order  of  appointment.  His 
commission  bears  date  several  days  before  that  of  Mr.  Devlin. 
He  first,  he  says,  entered  upon  the  duties  of  the  office ;  although 
he  impliedly  admits  that  Devlin  first  obtained  possession  of  the 
books. 

What  constitutes  possession  of  an  office — which  of  course 
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means  something  different  from  a  mere  room  or  apartment — 
may  be  at  times  a  difficult  problem  to  solve.  One  of  my  col- 
leagues in  another  form  of  proceeding  has  had  it  before  him,  for 
several  days,  in  this  very  case.  His  published  decision,  and  the 
reasonings  with  which  it  was  accompanied,  sufficiently  show 
the  embarrassing  nature  of  the  question.  Shall  I,  then,  on  a 
mere  interlocutory  motion,  not  affecting  the  ultimate  right,  and 
addressed  to  the  discretion  of  the  court,  open  the  inquiry  afresh? 
I  may  well  say,  in  such  a  case,  infandum  jubes  renovare  dolo- 
rem?  The  public  peace,  besides,  as  it  seems  to  me,  requires 
that  I  should  not  disturb  the  course  of  that  decision.  It  was 
made  by  an  officer  of  co-equal  powers,  and  affects  only  the  tem- 
porary possession.  To  treat  the  execution  of  it  as  a  threatened 
trespass  to  be  prevented  by  immediate  injunction,  issued  on 
mere  affidavits  before  a  final  hearing,  would  be  sure  to  lead  to 
disorder,  and  would  be  entirely  at  variance  with  the  deference 
due  from  one  judicial  functionary  to  another;  especially  where 
both  are  of  equal  grade,  and  both  members  of  the  same  tribunal. 
In  addition  to  these  considerations,  it  is  proper  to  state  that 
preliminary  injunctions,  in  cases  of  threatened  trespass  to  per- 
sonal property,  are  seldom,  if  ever,  allowed.  The  plaintiffs 
being,  as  they  allege,  in  possession,  can  defend  themselves,  in 
the  ordinary  course  of  law,  against  any  illegal  disturbance. 
They  can  resort,  if  they  are  right,  to  the  criminal  magistrates  or 
to  the  sheriff  and  his  deputies — and  if  they  are  wrong,  and  are 
on  that  ground  without  the  ordinary  remedy,  they  should  of 
course  not  be  aided  in  such  case  by  an  extraordinary  in  function. 
To  warrant  an  extraordinary  interposition  in  their  favor  they 
must  show,  if  not  an  "  unquestioned  title,"  at  least  a  strong  pre- 
sumptive one,  and  danger  of  "  irreparable  injury."  Both  these 
conditions  must  concur.  Such  is  the  law  even  in  reference  to 
threatened  trespasses  on  real  property  (7  Johns.  Ch.  7?.,  315). 
The  reason  of  the  rule  is  still  stronger  when  applied  to  mere 
movable  chattels  not  in  possession  of  the  party  sought  to  be  en- 
joined, but  in  the  possession,  as  this  complaint  virtually  admits, 
of  the  plaintiffs  themselves.  On  the  assumption  that  Mr.  Con- 
over's  title,  for  the  purposes  of  this  motion,  is  to  be  taken  to  be 
as  good  as  Mr.  Devlin's  and  Mr.  Devlin's  as  good  as  Mr.  Cono- 
ver's  (I  have  no  power  as  yet  to  decide  that  issue  between  them), 
what  occasion  is  there  for  interference  ?  As  to  the  mere  custody 
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of  the  books,  I  am  to  presume  that  it  will  be  equally  safe  to 
whichever  of  the  claimants  it  may  be  confided,  and  as  to  any 
threatened  removal,  it  is  positively  denied  under  the  defendant's 
oath.  The  defendant  also  denies,  in  like  manner,  any  intention 
to  take  possession  of  them  "  except  by  the  legal  proceedings 
before  Mr.  Justice  Peabody."  Whatever  then  may  be  the  tech- 
nical character  of  those  proceedings,  am  I,  seemingly  even,  to 
revise  them  by  injunction  ?  Is  that  either  the  fit  or  the  orderly 
mode  of  review,  one  single  judge  sitting  in  judgment  upon  the 
action  of  another  single  judge  of  the  same  court  and  with  the 
same  powers  ? 

The  public  interest — the  interest  of  all  persons  having  business 
with  the  office  in  controversy — imperatively  requires  that  until 
the  question  of  title  can  be  decided,  there  should  be  some  one 
person  recognized  as  in  peaceable  possession  de  facto  of  the 
office,  and  of  course  of  the  muniments  necessary  to  the  discharge 
of  its  duties.  Whether  that  person,  in  the  present  case,  shall  be 
Mr.  Conover  or  Mr.  Devlin  is  of  less  consequence.  The  former 
is  in  possession, — so,  at  least,  Judge  Peabody  has  decided, — in 
possession,  I  mean,  of  the  office.  Why,  then,  should  I  enjoin 
him  from  interfering  with  the  books  of  the  office  ? 

In  the  case  of  Tappan  and  Gray,  the  two  contesting  flour  in- 
spectors, an  injunction  issued  by  the  vice-chancellor  wTas  dis- 
solved in  effect  by  the  chancellor,  and  the  dissolution  unani- 
mously affirmed  by  the  court  above  (Tappan  v.  Gray,  9  Paige, 
507  ;  S.  C.  aff'd,  7  Hill,  259).  "  This  court,"  said  the  chancel- 
lor, "certainly  ought  not  to  assume  the  jurisdiction  to  oust  an 
officer  in  no  way  connected  with  the  administration  of  justice, 
and  over  whose  appointment  it  has  no  control,  from  an  office  the 
duties  of  which  he  is  discharging  under  color  of  an  appointment 
from  the  executive  of  the  State,  until  his  right  to  such  office  has 
been  settled  in  the  mode  prescribed  by  the  Revised  Statutes  for 
the  determination  of  his  claim,"  that  is,  by  proceedings  in  the 
nature  of  a  quo  warranto.  Gray  in  that  case,  like  Conover  in 
this,  claimed  under  a  disputed  and  (as  the  Constitution  then 
stood)  a  very  doubtful  commission  of  the  governor,  issued  with- 
out the  sanction  of  the  Senate ;  and  like  Conover,  Gray  too  was 
in  possession  of  the  office  in  respect  of  which  he  was  sought  to 
be  enjoined.  The  two  cases,  therefore — assuming  the  fact  to  be 
as  Judge  Peabody  has  decided  it  to  be — are  perfectly  analo- 
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gous.  I  am  aware  that  technically,  on  the  present  application 
of  the  city  authorities,  I  am  not  bound  by  that  decision,  and  that 
had  the  same  evidence  been  before  me  I  might  possibly  have 
received  it  in  a  different  light,  and  as  a  consequence  have 
arrived  at  a  different  result.  But  although  not  bound  by  the 
decision,  as  an  absolute  res  judicata,  I  am  bound  to  respect  it  as 
a  controlling  consideration  in  a  matter  addressed  to  my  judicial 
discretion  and  my  sense  of  judicial  fitness.  The  public  order 
and  the  harmonious  action  of  the  judiciary,  as  was  in  substance 
observed  by  a  late  distinguished  chancellor,  are  more  important 
than  the  rival  claims,  however  interesting  to  the  immediate  par- 
ties, of  two  competing  flour  inspectors  or  street  commissioners. 

It  is  to  be  regretted  that  the  question  of  title  cannot  be 
promptly  brought  to  a  final  determination.  Had  forms  been 
waived,  that  question  might  have  been  disposed  of  in  much  less 
time,  and  with  much  less  labor  and  expense  than  have  already 
been  bestowed  upon  the  merely  incidental  point  of  present  pos- 
session. The  facts  necessary  for  its  adjudication  are  undisputed, 
and  may  be  stated  in  a  few  lines.  And  the  arguments  and  au- 
thorities which  were  deemed  proper  in  the  discussion  of  the 
question  of  "  color,"  and  which  extended  over  several  days, 
would,  it  is  to  be  presumed,  need  little  expansion  to  settle  the 
question  of  "substance."  Under  the  circumstances,  it  would 
seem  to  be  the  duty  of  the  attorney-general  to  interpose. 
"  Where  several  persons,"  says  the  Code  (§  440),  "  claim  to  be 
entitled  to  the  same  office  or  franchise,  one  action  (by  the  attor- 
ney-general) may  be  brought  against  all  such  persons,  in  order 
to  try  their  respective  rights  to  such  office  or  franchise." 

The  court,  it  will  be  seen,  might  have  disposed  of  the  present 
motion  on  a  single  proposition — that  a  mere  naked  trespass 
(threatened  or  apprehended)  is  no  ground  for  an  injunction.  It 
has  seen  fit,  however,  for  reasons  which  will  be  readily  appreci- 
ated, to  indulge  in  a  more  extended  line  of  comment,  and  in  the 
discussion  and  statement  of  several  additional  points  of  difference 
referred  to  in  the  following  conclusions : 

First.  That  injunctions  to  restrain  an  apprehended  trespass, 
unless  under  very  special  circumstances,  which  do  not  exist  in 
this  case,  are  never  allowed. 

Second.  That  a  preliminary  injunction  to  oust  in  effect  a  party, 
although  only  temporarily,  from  the  exercise  of  the  functions  of 
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an  office,  by  preventing  his  access  to  the  books  and  papers  per- 
taining to  it,  is  also  contrary  to  the  established  forms  of  law. 

Third.  That  the  issuing  of  such  an  injunction  being  at  all 
events  not  a  matter  of  strict  right,  but  of  judicial  discretion,  the 
previous  determination  of  an  officer  of  coequal  powers,  although 
of  a  special  proceeding  and  nominally  between  other  parties,  if 
made  after  a  full  hearing,  should  be  treated  as  almost  if  not  al- 
together conclusive.  » 

Fourth.  That  if  the  books  in  question  are,  as  the  complaint 
alleges,  the  private  property  of  the  corporation  and  in  possession 
also  of  the  corporation,  no  injunction  can  be  needed  or  should 
be  issued  to  protect  them  against  unlawful  disturbance ;  they 
must  be  protected  by  the  same  means,  remedial  or  preventive, 
as  apply  to  cases  of  assault  and  battery  and  other  threatened  tres- 
passes of  a  like  character.  And  whether  their  custody,  for  the 
time,  be  in  the  one  claimant  or  the  other,  "  the  legislative  power 
of  the  corporation,"  in  other  words,  its  legislative  will,  extends 
alike  to  the  books  and  their  custodians,  and  may,  without  the 
aid  of  any  court,  regulate  the  one  and  enjoin  the  other.  The 
commissioner  himself,  whether  it  be  Devlin  or  Conover,  if  need 
be  and  cause  exist,  may  be  removed  by  the  plaintiffs  themselves, 
or  by  the  mayor  and  aldermen,  two  of  their  constituent  branches, 
and  may  thus  be  effectually  restrained  without  judicial  interven- 
tion, ordinary  or  extraordinary,  not  only  from  interfering  with 
the  books  of  the  office,  but  with  the  office  itself.  (New  Charter, 
§  21,  Laws  0/1857,  878,  ch.  446.) 

Fifth.  That  the  question  of  title,  so  far  as  respects  the  office 
of  street  commissioner,  cannot  legally  be  tried  in  this  action ; 
the  people  of  the  State  must  be  parties  for  that  purpose,  and 
the  mode  of  proceeding  must  be  by  quo  warranto  in  conformity 
to  the  Code. 

Sixth.  No  injunction  should  be  granted,  because  no  injunc- 
tion is  needed,  and  because  its  operation,  if  issued,  would  conflict 
with  the  orderly  conduct  of  another  proceeding,  lawfully  and 
previously  commenced  under  a  special  statute  before  another 
judge  (although  acting  in  a  different  capacity)  of  the  same  grade 
and  of  the  same  court. 

Seventh.  The  regular  and  sufficient  process  for  reviewing  the 
possessory  question,  and  of  staying  proceedings  in  the  interim,  is, 
by  ordinary  writ  of  certiorari,  returnable  to  and  heard  before  the 
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general  term  of  the  court,  instead  of  a  single  judge,  whether 
sitting  at  chambers  or  special  term. 

With  these  views  the  temporary  restriction  necessarily  ceases, 
and  the  order  to  show  cause  must  be  discharged. 


CONOVER'S  CASE. 

Supreme  Court;  "before  Hon.  Chas.  A.  Peabody  ;  July,  1857. 
CEBTIOEARI.    STAY  OF  PROCEEDINGS. 

A  common  law  certiorari  stays  the  proceedings  of  the  officer  or  court  to  which  it 
is  addressed. 

In  proceedings  under  1  Revised  Statutes,  125,  §  56,  by  a  party  succeeding  to  an 
office,  to  get  possession  of  books  and  papers  appertaining  to  it,  the  issuing  of 
the  warrants  after  the  magistrate  has  decided  that  the  applicant  is  entitled  to 
them,  is  a  ministerial  and  not  a  judicial  act. 

A  common  law  certiorari  served  after  the  decision  and  before  issuing  the  war- 
rants, suspends  the  power  of  the  magistrate  at  that  point. 

It  may  not  suspend  the  proceedings  in  the  midst  of  a  trial,  but  at  the  end  of  it  its 
operation  is  to  suspend  them  at  once. 

If  served  at  any  time  before  execution,  or  process  in  the  nature  of  execution  is 
issued,  it  stays  the  issuing. 

An  order  made  by  the  court  allowing  the  writ,  that  it  shall  not  be  deemed  to 
operate  as  a  stay,  does  not  alter  or  modify  the  operation  of  it  in  that  respect ; 
especially  if  such  order  is  made  after  the  writ  is  allowed  and  served. 

Whether  c  conditional  or  partial  allowance,  so  that  the  writ  shall  not  stay  pro- 
ceedings, can  be  made  in  any  case, —  Query? 

Where  an  application  for  a  writ  of  certiorari  was  accompanied  with  an  application 
for  a  stay  of  proceedings,  which  was  refused, — Held,  that  the  intention  of  the 
court,  as  shown  by  refusing  the  stay,  did  not  change  the  effect  of  the  writ. 

Application  for  a  search-warrant  and  a  warrant  of  arrest. 

Daniel  D.  Conover  having  been  appointed  by  the  governor  to 
fill  a  vacancy  in  the  office  of  street  commissioner,  in  the  city  of 
New  York,  made  application  to  Mr.  Justice  Peabody  for  an  or- 
der for  the  delivery  of  the  books  and  papers  appertaining  to  the 
office,  by  Charles  Devlin,  who  claimed  to  hold  the  office  by  ap- 
pointment of  the  Mayor,  with  the  consent  of  the  Board  of  Alder- 
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men.  The  proceedings  upon  that  application  (which  was  grant- 
ed), are  reported  Ante,  73. 

Devlin  thereupon  procured  from  Mr.  Justice  Da  vies  a  writ  of 
certiorari,  bringing  the  proceedings  had  before  Mr.  Justice  Pea- 
body  into  the  Supreme  Court  for  review. 

Conover  now  applied,  after  the  allowance  of  the  certiorari, 
for  a  search-warrant  and  a  warrant  of  arrest,  in  execution  of  the 
order  granting  his  application.  It  was  objected  on  behalf  of 
Devlin,  that  the  allowance  of  the  certiorari  stayed  all  further 
special  proceedings. 

It  appeared  upon  the  argument  that  Mr.  Justice  Davies  had 
issued  an  order  that  the  certiorari  should  not  be  deemed,  or 
taken  to  be,  a  stay  of  proceedings. 

David  Dudley  Field  and  William  Curtis  Noyes,  for  the  ap- 
plication. 

I.  It  may  be. conceded,  that  the  effect  of  the  common  law  cer- 
tiorari, when  issued  in  a  proper  case  and  at  a  proper  time,  is  to 
remove  the  record  from  the  inferior  jurisdiction,  and  by  conse- 
quence, as  that  jurisdiction  cannot  be  continued  without  the 
record  of  what  has  already  been  done,  to  suspend  all  further 
proceedings  there.     The  original  purpose  of  the  writ  was  to  get 
the  case  into  the  Superior  Court,  that  it  might  be  there  pro- 
ceeded with.     (Bacon's  Abr.,  tit.,  Certiorari.) 

II.  The  power  to  issue  this  writ  has  been  qualified  or  taken 
away  in  many  cases,  sometimes  by  express  words,  as  in  case  of 
habeas  corpus,  before  final  determination  (2  Rev.  Stats.,  573, 
§  69),  and  of  proceedings  to  remove  defaulting  tenants  (2  Rev. 
Stats.,  516,  §  47),  and  sometimes  by  implication,  as  in  case  ot 
the  act  of  1820,  respecting  distresses,  &c.     (Laws  of  1820,  ch. 
194 ;  Lynde  a.  Noble,  20  Johns.,  80.) 

III.  Whenever  a  statute  has  authorized  a  summary  proceed- 
ing, and  the  effect  of  the  removal  of  the  record  would  be  to  an- 
nul the  proceeding  altogether,  the  incongruity  between  the  stat- 
ute and  the  existence  of  the  power  to  destroy  its  effect  amounts 
to  a  repeal  or  qualification  of  the  power  to  take  away  the  record, 
or,  in  other  words,  to  award  a  certiorari. 

IV.  If  it  be  said  that  this  inconsistency  may  be  avoided  by 
the  refusal  of  the  court  to  issue  the  writ,  except  in  a  proper  case 
and  at  a  proper  time,  the  answer  is  obvious  that  the  execution  of 
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a  statute  does  not  depend  upon  the  discretion  of  judges;  that 
what  is  inconsistent  with  law  the  courts  have  no  power  to  per- 
form, and  that  a  statute  to  allow  a  proceeding  under  a  statute 
which  the  Legislature  intended  should  be  summary  and  uninter- 
rupted, to  be,  nevertheless,  suspended  by  the  mistaken  order  of 
another  judge,  till  the  mistake  can  be  corrected,  would  be  to  in- 
troduce confusion  into  our  system,  and  virtually  to  .thwart  the 
legislative  will.  In  the  case  of  Lynde  a.  Noble  (20  Johns.,  80), 
the  certiorari  was  issued  and  served — no  statute  had  expressly 
forbidden  it — the  magistrate,  nevertheless,  disregarded  it,  and 
proceeded,  and  the  Supreme  Court  approved  his  conduct.  In 
that  case,  therefore,  the  writ  had  no  operation — the  record  was 
not  removed  by  it — it  was,  in  fact,  illegally  issued,  and  was 
justly  treated  as  a  nullity. 

Y.  In  the  present  case,  if  the  record  be  once  taken  away  from 
the  judge  and  carried  to  the  Supreme  Court,  no  future  proceed- 
ings can  ever  be  had  upon  it;  not  before  the  judge,  because  he 
has  nothing  before  him  on  which  to  act ;  nor  before  the  court, 
because,  though  it  has  the  record,  it  has  not  the  power  to  pro- 
ceed upon  it.  A  procedendo  can  never  issue  after  a  return 
made  to  the  certiorari.  (Tidd.  Pr.,  349.)  It  follows,  therefore, 
that  the  power  to  issue  the  certiorari  to  the  judge,  so  long  as 
any  thing  remains  to  be  done  by  him,  is  taken  away  by  impli- 
cation. 

VI.  Much  remains  yet  to  be  done  by  the  judge  in  this  sum- 
mary proceeding.  The  warrants  are  yet  to  be  signed ;  and  on 
the  return  of  the  second  warrants,  a  further  inquiry  is  to  be  had, 
and  a  determination  made  as  to  the  books,  papers,  &c.,  to  be 
delivered  to  Mr.  Conover. 

VII. — Such  would  be  the  aspect  of  the  case,  if  the  court,  in 
allowing  the  writ,  had  not  made  a  conditional  allowance,  or, 
what  is  the  same  thing,  since  modified  the  allowance  so  as  to 
make  it  conditional.  The  right  of  the  Supreme  Court  originally 
to  grant  a  conditional  allowance  is  established,  so  far  as  this 
court,  at  special  term,  is  concerned,  and  a  fortiori  so  far  as  a 
judge  out  of  court  is  concerned.  (Patchin  v.  The  Mayor  of 
Brooklyn,  13  Wend.,  604.) 

VIII.  Independent  of  this  decision  of  the  special  term,  the 
power  to  make  a  conditional  allowance  exists  ;  and  the  right  to 
make  it  at  any  time  is  clear.  "Whenever  a  writ  is  issued,  the 
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authority  of  the  court  in  it  attaches  ;  and  it  may  be  altered  and 
entirely  set  aside. 

Richard  Busteed,  D.  E.  Sickles,  and  James  T.  Brady,  op- 
posed.— I.  The  certiorari  is  a  proper  mode  of  reviewing  the  de- 
cision in  this  proceeding. 

II.  A  common  law  writ  of  certiorari  like  this,  of  itself  sus- 
pends all  powers  in  Judge  Peabody,  and  any  future  act  in  this 
proceeding  would  be  a  contempt  of  that  writ. 

III.  Such  certiorari  is  operative  at  any  stage  of  the  proceed- 
ings before  the  inferior  tribunal. 

IY.  But  if  it  could  only  operate  on  some  judicial  determina- 
tion, there  is  such  judicial  determination  here,  in  the  order  made 
to  Devlin  to  deliver  up  the  books,  and  for  his  imprisonment,  and 
for  a  search  if  he  failed  to  do  so. 

Y.  That  writ  being  allowed  by  Judge  Davies,  he  cannot  by 
any  order  qualify  its  effect,  that  effect  being  prescribed  by  the 
common  law,  which  is  a  part  of  our  general  law,  there  being  no 
statute  to  the  contrary.  A  statute  is  necessary  to  prevent  either 
the  application  of  the  certiorari  to  such  a  proceeding,  or  the 
effect  of  the  certiorari  when  issued,  and  not  an  implication. 

YI.  If  the  effect  of  the  writ  could  be  qualified,  it  could  only 
be  by  the  Supreme  Court  sitting  in  general  term,  after  the  return 
of  the  writ,  which  would  be  on  the  second  Monday  in  Septem- 
ber next,  until  which  time  neither  Judge  Davies  nor  any  other 
judge  can  interfere,  and  Judge  Peabody  has  no  other  duty 
nor  power  than  in  a  ministerial  capacity  to  make  a  return  to 
that  writ. 

PEABODY,  J. — Proceedings  having  been  instituted  before  me 
(under  1  Rev.  Stats.,  125,  §  56),  to  compel  Mr.  Devlin  to  deliver 
to  Mr.  Conover  the  books  and  papers  pertaining  to  the  office  of 
street  commissioner  of  the  city  of  New  York,  on  the  ground  that 
the  applicant  was  the  successor  of  the  late  incumbent  to  the 
office  to  which  they  appertain ;  and  the  parties  having  been 
heard  from  day  to  day  until  July  8,  1857,  and  my  decision 
having  been  announced  on  that  day,  that  the  applicant  was  such 
successor,  and  as  such  was  entitled  to  the  relief  asked,  that  is,  to 
the  warrants  provided  for  in  that  section. — one  that  the  respond- 
ent be  committed  to  the  jail  of  the  county  until  he  should  deliver 
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them,  and  the  other  that  the  sheriff  searcli  for  said  property  and 
seize  it,  that  it  might  be  delivered  to  the  applicant,  as  therein 
provided, — an  order  to  that  effect  was  accordingly  made,  reduced 
to  writing,  and  signed  by  me  on  the  10th  day  of  July. 

That  order  was  immediately  served  on  the  respondent,  and 
delivery  of  the  papers  in  compliance  with  it  demanded,  which 
was  refused. 

This  refusal  was  followed  by  an  immediate  application  for  the 
warrants  contemplated  by  the  act,  to  which,  by  my  decision, 
embodied  in  the  order  I  had  determined,  he  was  entitled.  Pend- 
ing this  application,  and  while  a  discussion  respecting  the  effect 
of  an  injunction  then  in  force,  restraining  the  applicant  from 
taking  into  his  possession  the  books  and  papers,  was  in  progress, 
a  writ  of  certiorari  from  the  Supreme  Court  was  served  on  me 
commanding  me  to  certify  to  that  court  my  proceeding  in  the 
premises.  The  injunction  has  since  been  dissolved,  and  I  am 
now  asked  to  issue  the  warrants  notwithstanding  the  certiorari. 

The  fact  that  this  writ  from  its  operation  suspends  the  power 
of  the  officer  to  whom  it  is  addressed  is  not  denied  by  the  appli- 
cant, but,  on  the  contrary,  it  is  admitted  as  a  general  proposi- 
tion ;  but  that  such  is  not  the  effect  in  this  particular  case  is 
insisted  on  several  grounds — some  of  which  seem  to  arrange 
themselves  under  the  following  heads,  and  which  I  will  proceed 
to  consider : 

1.  It  is  said  that  this  proceeding — being  in  its  nature  summary, 
and  intended  to  confer  present  possession  merely,  not  to  deter- 
mine the  ultimate  rights  of  the  parties — is  not  subject  to  the 
operation  of  this  writ.  And  there  is  much  good  sense  in  the 
suggestion  that  such  a  proceeding  should  not  be  liable  to  be 
suspended  in  this  manner.  It  does  not  determine  the  ultimate 
rights  of  the  parties,  but  leaves  them  to  be  determined  in  a  more 
grave  and  formal  proceeding.  They  depend  on  the  right  to 
the  office,  for  ascertaining  which,  ample  provision  was  made 
before.  The  ancient  prerogative  writ  of  quo  warranto  gave  con- 
testing claimants  a  mode  of  determining  controversies  respecting 
office,  conclusive  in  its  nature  on  all  the  parties  interested.  In 
that  writ  in  its  day,  as  since  in  the  action  of  the  same  name,  the 
sovereign  was  the  nominal  and  real  plaintiff,  while  the  person 
asserting  his  rights  to  the  office,  if  there  were  such  a  claimant, 
was  made  a  party  incidentally  under  the  title  of  relator,  and  in 
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fact  was  and  is  practically  plaintiff,  so  far  as  the  assertion  and 
protection  of  his  own  rights  is  concerned ;  and  the  defendant 
who  was  called  on  by  the  proceeding  to  show  by  what  authority 
he  held  the  office,  if  unable  to  show  sufficient  warrant  in  law, 
and  found  not  entitled  to  it,  was,  in  obedience  to  the  rights  of 
the  plaintiff  (and  the  quasi  plaintiff,  if  he  was  deemed  entitled), 
ousted.  The  State  was  thus  freed  from  the  evil  of  an  unlawful 
exercise  of  its  franchise  by  an  intruder,  and  a  vacancy  was  made 
into  which  the  quasi  plaintiff  or  relator  was  inducted,  if  his  title 
was  approved ;  and  if  not,  the  office  remained  vacant  and  ready 
for  the  occupation  of  the  person  who  should  be  duly  selected 
and  qualified  to  fill  it.  The  right  to  the  office  being  thus  deter- 
mined, the  right  to  the  books  and  papers  appertaining  to  it  fol- 
lowed it  as  a  necessary  and  inevitable  consequence,  and  thus  in 
a  grave  and  dignified  manner  the  rights  of  the  parties  were 
ascertained  and  declared,  and  by  adequate  process  subsequently 
enforced. 

This  proceeding,  however,  was  not  thought  sufficiently  speedy 
to  answer  all  purposes,  and  accordingly  to  supply  immediate  and 
urgent  necessities  the  statute  under  which  I  am  acting  is  made  ap- 
plicable, by  which,  in  a  brief  and  summary  manner,  on  a  decision 
of  the  question  of  succession  in  fact  merely,  the  incumbent  may 
be  put  into  possession  of  the  books  and  papers  for  the  time  being. 
Thus  until  the  title  can  be  ultimately  ascertained  by  the  only 
conclusive  adjudication,  the  person  in  the  possession  and  use  of 
the  franchise,  with  color  of  title,  may  be  placed  in  possession  of 
the  books  and  papers  incident  to  its  use. 

In  a  case  like  the  present,  when  the  title  to  the  office  is  in 
doubt,  effect  cannot  otherwise  be  given  to  this  statute  without 
actually  deciding  the  question  of  title,  which,  I  am  confident 
and  all  seem  to  agree,  cannot  have  been  the  intent  of  the 
Legislature.  To  transfer  to  a  person,  not  actually  the  incumbent 
of  an  office  at  the  time,  the  books  and  papers  incident  to  it, 
which  are  often  indispensable  to  its  use,  would  not  only  be  to 
adjudge  his  title  in  the  abstract,  but,  moreover,  for  practical  pur- 
poses, to  induct  the  claimant — to  invest  him  with  the  office,  and 
thus  it  would  perform  the  functions  of  a  quo  warranto  and  more. 
It  would  be  to  decide  the  question  of  title  incidentally  to  the 
question  of  the  right  to  present  possession  of  the  books  and 
papers. 
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Properly  applied  in  this  case,  this  statute  enables  a  person  in 
and  occupying  an  office  to  get  possession  of  the  books  and  papers 
incident  to  it  as  the  means  of  performing  the  duties  of  the  place 
until  the  one  actually  entitled  should  be  judicially  ascertained. 
There  would,  therefore,  seem  to  be  propriety  in  limiting  the 
decision  of  this  question,  in  most  cases,  to  the  magistrate  before 
whom  it  should  originate  and  be  heard  in  the  first  instance,  or 
at  least  allowing  the  matter  before  him  to  proceed  to  its  conclu- 
sion before  a  review  should  be  allowed,  and  that  was,  doubtless, 
the  intention  of  the  Legislature  in  cases  ordinarily  arising,  that 
a  vacuum,  said  to  be  abhorrent  in  nature,  should  not,  occur  in 
the  administration  of  the  duties  of  government.  The  question 
of  temporary  possession  of  books,  &c.,  necessary  to  the  perform- 
ance of  the  duties  of  an  office  until  the  title  can  be  determined, 
would  seem  to  be  a  very  suitable  one  to  be  determined  very 
speedily,  and  so  this  act  seems  to  contemplate  that  it  shall  be, 
and  such  is  the  course  in  practice.  But  that  no  error,  however 
palpable,  no  injustice,  however  gross,  should  be  corrected  by  a 
revisory  tribunal  in  any  case,  does  not  seem  necessary,  nor  is 
there  any  evidence  to  show  it  to  have  been  the  intent  of  the 
Legislature.  All  the  usual  means  of  procrastination  are  ex- 
cluded. The  time  for  appearing  after  service  of  process,  the 
delays  incident  to  formal  pleadings,  to  formal  trials  in  term  time, 
indeed,  all  formalities  are  dispensed  with  for  the  sake  of  speed 
in  arriving  at  the  result.  But  one  single  mode  of  reviewing  and 
correcting  errors  is  left,  and  that  by  aid  of  the  common  law  writ 
of  certiorari — the  venerable,  hoary  writ,  as  it  was  styled  on  the 
argument.  This  writ,  even,  is  not  a  matter  of  strict  right,  but  is 
always  in  the  discretion  of  the  court,  and  is  only  to  be  allowed 
in  cases  of  a  public  nature,  where  the  couj't  sees  that  there  is 
probable  error,  and  that  to  review  in  this  manner  will,  on  the 
whole,  be  likely  to  conduce  to  substantial  justice  between  the 
parties ;  and  further,  that  it  will  do  no  harm  to  the  public.  This 
is  the  rule,  and  where  it  appears  that  injustice  has  probably 
been  done,  and  that  the  error  can  be  corrected  on  certiorari, 
without  hardship  to  the  party  against  whom  the  writ  is  asked  or 
detriment  to  the  public,  it  should  be  granted,  and  in  these  cases 
only  should  it  be  granted,  say  the  authorities  in  effect.  Our  re- 
ports abound  in  cases  where,  after  solemn  argument  and  grave 
deliberation,  the  writ  has  been  refused,  and  others,  in  which, 
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after  having  been  granted,  it  has  been  quashed  by  the  ablest 
judges,  on  the  ground  that  general  justice  and  the  public  interest 
did  not  call  for  it,  or  perhaps  seemed  opposed  to  it.  Such  is  the 
case  of  the  People  ex  rel.  Church  a.  the  Supervisors  of  Alle- 
ghany  County  (15  Wend.,  198) ;  and  numerous  other  oases  are 
there  cited  to  the  same  end.  Throughout  the  opinion  in  that 
case,  the  learned  judge  (Bronson)  treats  it  as  a  writ  only  to  be 
allowed  on  special  cause  shown,  and  when,  in  the  discretion  of 
the  court,  it  appears  that  substantial  justice  between  the  parties 
requires,  and  the  public  interest  at  least  permits  it.  That  was  a 
motion  to  quash  a  writ  already  granted,  and  the  court  allowed 
the  motion  entirely  on  the  ground  that,  on  the  whole,  it  ought 
not  to  have  been  granted,  the  public  interest  seeming  inconsis- 
tent with  it,  whether  the  relator  had  sustained  an  injury  or  not. 
He  expressly  excludes  all  inquiry  into  that,  and  virtually,  for  the 
purpose  of  the  argument,  assumes  that  he  might  have  and  that 
there  might  be  no  other  remedy  for  him.  He  says :  "  Whether 
the  relator  has  in  truth  sustained  an  injury,  I  do  not  think  it 
necessary  to  inquire ;  nor  do  I  feel  called  upon  to  point  out  a 
remedy."  Of  this  writ,  he  says  it  does  not  issue  ex  debito  jus- 
titice,  "  but  only  on  application  to  the  court  and  on  special  cause 
shown." 

From  what  I  have  said  it  appears,  I  think,  that  this  remedy  by 
certiorari  is  pretty  well  hedged  about  with  safeguards.  First, 
that  it  should  appear  probable  that  wrong  has  been  done ;  second, 
that  the  error  is  of  such  a  nature  that  it  can  be  corrected  on  cer~ 
tiorari  •  and  third,  that  the  writ  will  not  operate  oppressively. 
All  these  should  be  determined  by  the  court  before  the  writ  should 
be  allowed,  and,  indeed,  it  should  be  quashed  after  it  is  allowed, 
if  it  do  not  appear  that  all  the  requisites  occur  in  the  case  (15 
Wend.,  198).  This  seems  to  me  to  answer  the  argument  ab  in- 
convenienti  that  the  writ  should  not  apply  to  proceedings  like 
this,  because  of  the  danger  that  it  would  defeat  the  end  designed 
by  the  proceeding  itself.  If  the  judgment  sought  to  be  reviewed, 
after  careful  examination,  seems  to  be  wrong,  and  it  also  seems, 
after  like  careful  examination,  that  the  error  can  be  corrected 
by  certiorari,  and  that  no  harm  can  be  done  by  allowing  the  writ 
to  take  its  course, — questions  with  the  decision  of  which  I  have 
nothing  to  do,  but  all  of  which  the  court  granting  it  is  bound  to  de- 
cide in  favor  of  the  applicant  before  it  allows  it, — the  application 
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of  the  writ  would  seem  not  only  not  inconsistent  with  this  remedy, 
but  there  would  seem  to  be  no  good  ground  to  object  to  the  prac- 
tice on  principle  or  in  policy.  The  case  of  Lynde  a.  Noble  (20 
Johns.  7?.,  80)  only  decides  that  a  cwtiorari  issued  before  trial  to  a 
justice  in  proceedings  under  the  "  act  to  amend  the  act  concerning 
distresses  for  rent,  and  for  other  purposes,"  passed  April  17, 1820, 
should  be  quashed,  as  being  improvidently  issued  at  that  stage 
of  the  case.  It  is  far  from  deciding  that  while  the  certiorari  was 
allowed  to  stand,  the  officer  to  whom  it  was  issued  might  disre- 
gard it.  In  that  case  it  was  prematurely  issued,  being  before  the 
trial,  the  court  seem  to  say,  and  the  officer  did  disregard  it,  so 
far  as  to  finish  the  trial  to  be  sure,  but  no  action  was  taken  to 
determine  the  effect  of  his  acts,  either  as  to  himself  or  third 
persons,  and,  therefore,  nothing  is  decided  on  that  subject,  and 
even  he  refused  what  I  am  asked  to  do — to  issue  his  warrant — 
until  the  certiorari  was  quashed.  So  that  that  case  does  not  es- 
tablish the  propriety  of  the  course  pursued  by  the  magistrate 
there  even ;  and  if  it  did,  it  would  be  no  authority  for  the  act  I 
am  asked  to  perform.  Indeed,  it  seems  to  be  assumed  through- 
out the  opinion,  that  the  writ  did  operate  to  suspend  the  powers 
of  the  officer  after  he  had  made  his  decision  and  terminated 
his  judicial  functions,  leaving  to  be  done  only  the  ministerial 
act  of  issuing  his  warrant,  which  is  exactly  the  condition  of 
this  case. 

2.  It  is  said  that  the  order  made  by  the  court  the  day  after 
the  certiorari  was  issued  and  served,  to  the  effect  that  said  writ 
should  not  be  deemed  to  operate  as  a  stay  of  proceedings,  or  to 
interfere  in  any  manner  with  the  proceedings  before  me,  pre- 
vents it  having  any  such  effect.  But  if  the  certiorari  the  day 
before  suspended  my  powers  and  functions,  it  is  not  easy  to  see 
how  an  order  of  this  kind  could  restore  them — the  writ  being 
still  in  existence.  The  writ  itself,  of  its  own  force  (ex-propio 
vigore\  when  allowed  and  served,  terminated  my  powers,  if  it 
had  any  application  to  disturb  the  proceeding  at  all,  and  while 
it  remains  unrevoked  and  in  force  as  a  writ,  I  doubt  very  much 
if  its  legitimate  effect  could  be  thus  modified  by  an  order  of  the 
court.  My  powers  are  suspended,  if  at  all,  by  a  transfer  of  the 
proceedings  from  me  to  the  Supreme  Court,  and  a  necessary 
consequence  of  this  would  seem  to  be  that  I  am  not  in  possession 
of  the  case,  and  can  take  no  steps  in  it.  The  allowance  of  the 
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writ  was  unconditional,  and  this  order,  if  it  have  any  effect, 
must  have  the  effect  to  modify  or  revoke  some  part  of  it,  or  ren- 
der it  conditional,  while  by  its  terms  it  would  seem  not  so  much 
designed  to  revoke  or  qualify  the  allowance  as  to  explain  it,  and 
declare  or  order  (to  quote  its  language)  "  that  the  writ  shall  not 
be  deemed  or  taken"  to  have  a  certain  effect  supposed  to  follow 
as  a  legal  consequence  from  it.  What  the  effects  of  a  certiorari 
are  is  a  question  of  law,  and  is  not  usually  to  be  determined  by 
declarations  even  of  the  court  allowing  it.  It  was  urged  on  the 
argument,  and  not  denied,  and  perhaps  I  am  at  liberty  to  as- 
sume that  the  court,  when  it  allowed  the  writ,  refused  to  allow 
a  stay  of  proceedings  in  addition  to  it.  That  would  not  alter  the 
effect  of  the  writ  in  that  respect,  if,  as  it  seems,  it  necessarily  op- 
erated of  itself  as  a  stay.  The  mere  saying  that  a  writ  of  certiorari 
or  habeas  corpus,  or  other  process,  shall  not  perform  the  func- 
tions assigned  to  it  by  law,  or  that  one  of  these  writs  shall  have 
the  effect  of  the  other  in  a  particular  case,  cannot  make  such  a 
writ  operate  as  it  is  declared  to,  differently  from  its  legal  prov- 
ince. The  chief,  and  perhaps  the  only  direct  effect  of  this  writ, 
is  to  remove  the  proceeding  from  before  the  officer  to  whom  it 
is  issued  to  the  Supreme  Court.  Can  an  order  to  the  effect  that 
notwithstanding  it  is  removed  from  before  him  to  the  Supreme 
Court,  still  it  remains,  and  shall  be  deemed  to  remain,  before  the 
officer  from  whom  it  is  taken,  have  that  effect  and  make  it  ubi- 
quitous to  that  extent? 

The  case  of  Patchin  a.  The  Mayor  of  Brooklyn  (13  Wend., 
664),  in  some  of  its  obiter  dicta  and  head-notes,  seems  to  con- 
flict somewhat  with  some  of  these  views,  I  am  aware,  but  I 
think  that  nothing  decided  in  that  case  does  conflict  materially 
with  them. 

The  fatal  effects  of  the  writ  to  this  proceeding,  the  fact  that  it 
terminates  and,  for  all  practical  purposes,  annihilates  the  whole 
matter,  would  be  excellent  ground  for  an  argument  to  the  Leg- 
islature to  show  the  necessity  of  a  modification  of  the  law,  per- 
haps, and  could  perhaps  have  been  properly  addressed  to  the 
court  in  opposition  to  the  allowance  of  this  writ  in  the  first  in- 
stance, and  it  may  be  of  service  on  the  motion  to  quash  it,  if 
such  a  motion  should  ever  be  made,  but  it  can  have  but  little 
weight  with  me  in  determining  what  are  the  legal  consequences 
of  the  writ  when  allowed  and  in  force. 
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That  the  court  misunderstood  the  situation  of  the  proceeding 
at  the  time  of  the  allowance  of  the  writ,  and  would  not  have  al- 
lowed it  if  it  had  correctly  understood  it,  may  also  be  a  good  ar- 
gument on  a  motion  to  the  same  court  to  quash  it ;  but  I  cannot 
know  the  fact,  and  if  I  could,  such  knowledge  would  not  properly 
be  the  basis  of  action  by  me.  I  am  to  obey  the  writ  as  it  is,  so 
long  as  it  continues  to  stand,  not  to  indulge  in  speculations  as  to 
what  might  or  would  have  been  done  by  the  court  under  other 
circumstances.  My  duties  depend  on  what  the  writ  is,  not  at  all 
on  what  it  might  have  been,  or  what  was  the  intent  of  the  court 
at  the  time,  even  if  I  could  know  that  intent,  except  as  it  is  ex- 
pressed by  the  fact  of  allowing  it.  The  fact  that  the  court  re- 
fused to  grant  a  stay  of  the  proceedings  asked  in  connection  with 
it,  and  the  fact  that  the  same  court  which  made  the  allowance 
has  since  made  the  order  above  referred  to,  seems  to  show  by 
double  proof  that  it  was  not  the  intention  of  the  court  that  any 
thing  having  the  effect  of  a  stay  should  receive  its  sanction, 
and  this  fact  would  probably  control  on  an  application  to  that 
court,  in  which  alone  the  impediment  complained  of  can  be  re- 
moved. 

3.  It  was  urged,  also,  that  the  signing  and  delivery  of  these 
warrants  were  judicial  acts,  and  that  therefore  they  were  not  re- 
strained by  the  certiorari.  But  my  judgment  has  not  only  been 
announced  orally,  but  reduced  to  writing  in  the  form  of  an  or- 
der, and  signed  by  me  and  delivered  to  the  applicant.  I  have 
there  decided  that  the  applicant  was  entitled  to  the  relief  asked 
— that  he  should  have  the  warrants.  Is  it  possible  that  the  wri- 
ting of  these  papers,  and  signing  and  delivering  them,  are  judi- 
cial acts  ?  And  even  if  they  were,  they  are,  so  far,  separate 
acts,  distinct  from  the  previous  proceedings  at  the  trial,  that  the 
principle  which  authorizes  the  completion  of  a  trial  because  it  is 
begun,  as  in  the  case  where  the  venire  had  been  awarded 
(I  Bac.  Abr.  tit.)  Certiorari,  560 ;  and  2  Hawk.,  P.  C.,  ch.  27, 
§  30),  would  not  apply  here  to  justify  me  in  proceeding.  But  it 
seems  to  me  that  it  certainly  is  not  a  judicial  but  a  ministerial 
act,  and  that,  therefore,  I  am  bound  to  refrain. 

Finally,  I  see  no  mode  of  escape  from  the  restraining  influence 
of  this  writ  while  it  remains  in  force.  The  only  way  of  escape 
for  the  applicant  seems  to  be  through  the  court  granting  it,  and 
to  that  court  I  must  commend  him.  My  hands  are  certainly 
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bound,  and  I  see  no  hope  of  disenthralment  save  by  the  revoca- 
tion or  supersedeas  of  the  writ  itself. 

I  am  accordingly  constrained  to  suspend  my  proceedings,  and 
'decline  for  the  present  to  issue  the  warrants.* 

°  After  the  decision  of  Mr.  Justice  Davies  granting  the  motion  to  supersede  the 
certiorari  (see  the  case  of  The  People  on  rd.  Devlin  a.  Peabody,  Post,  immediately 
following  the  case  in  our  text),  the  order  of  Mr.  Justice  Peabody  for  the  delivery 
of  the  books  and  papers  to  Conover,  and  the  warrant  of  arrest  and  search-warrant 
were  settled  and  signed  by  the  judge. 

The  following  are  the  orders  as  drawn  up  by  Mr.  David  Dudley  Field,  of 
counsel  for  the  applicant,  and  amended  upon  argument  by  the  judge  : 

THE   ORDER   UPON   THE   APPLICATION. 

In  the  matter  of  the  application  of  Daniel  D.  Conover  against  Charles  Devlin,  to  compel  him 
to  deliver  up  the  books,  papers,  Sfc. ,  in  the  office  of  Street  Commissioner. 
"Whereas,  on  the  18th  day  of  June,  1857,  at  the  City  Hall  in  the  city  of  New 
York,  complaint  was  made  to  Charles  A.  Peabody,  one  of  the  justices  of  the 
Supreme  Court  of  the  State  of  New  York,  by  Daniel  D.  Conover,  setting  forth, 
among  other  things,  that  Joseph  S.  Taylor,  who  was,  in  November,  1855,  elected 
to  the  office  of  .street  commissioner  of  the  city  of  New  York,  to  serve  for  three 
years  from  January,  1856,  went  into  his  said  office  in  said  January,  and  contin- 
ued in  office  till  the  9th  of  June,  1857,  when  he  died. 

That  the  said  Conover  was,  on  the  12th  day  of  said  June,  duly  appointed  and 
commissioned  to  fill  the  vacancy  in  the  said  office,  caused  by  the  death  of  the 
said  Taylor,  and  had  duly  qualified  himself,  and  was  the  successor  to  the  said 
office  ;  that  the  books,  papers,  maps  and  documents  belonging  and  appertaining 
to  the  said  office  had  come  to  the  hands  of  Charles  Devlin  ;  that  the  said  Conover 
had  demanded  the  said  books,  maps,  papers  and  documents  from  the  said  Charles 
Devlin,  and  that  the  said  Devlin  had  withheld  the  said  books,  maps,  papers  and 
documents,  and  refused  to  deliver  the  same  to  the  said  Conover,  and  asking  that 
the  said  Devlin  might  be  ordered  to  show  cause  before  the  said  justice  why  he 
should  not  be  compelled  to  deliver  the  said  books,  maps>  papers  and  documents 
to  the  said  Conover  ;  and  whereas,  being  satisfied  by  the  oath  of  the  said  Conover, 
that  the  said  books,  maps,  papers  and  documents  were  withheld,  the  said  justice 
granted  an  order  directing  the  said  Devlin  to  show  cause  before  him  on  the  23d 
day  of  June  last,  at  the  chambers  of  the  justices  of  the  said  court,  why  he  should 
not  be  so  compelled ;  and  at  the  time  and  place  so  appointed,  the  said  Conover 
and  the  said  Devlin  appeared  before  the  said  justice,  and  due  proof  having  been 
made  of  the  service  of  the  said  order,  the  said  justice  proceeded  to  inquire  into 
the  circumstances,  which  inquiry  was  continued  before  him  from  day  to  day,  until 
this  day,  the  matter  having  been  thus  regularly  adjourned,  and  the  said  Devlin 
not  having  made  oath  that  he  has  truly  delivered  to  the  said  Conover  the  said 
books,  maps,  papers  and  documents,  and  it  appearing  to  the  said  justice  that  the 
said  Conover  is  the  successor  to  the  said  office  of  street  commissioner  of  the 
city  of  New  York,  and  that  the  said  books,  maps,  papers  and  documents  are 
still  withheld,  and  that  the  said  Devlin  still  omits  and  refuses  to  deliver  up 
the  same.  It  is  hereby  ordered  that  the  said  Charles  Devlin  forthwith  deliver 
to  the  said  Conover  all  the  books,  maps,  papers  and  documents  belonging  or 
appertaining  to  the  office  of  street  commissioner  of  the  city  of  New  York  which 
have  come  to  the  hands  of  the  said  Devlin,  or  in  default  thereof,  that  a  war- 
Vox.  V.— 13 
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THE  PEOPLE  on  the  relation  of  DEVLIN  a.  PEABODY. 

Supreme  Court,  First  District;  Special  Term,  July,  1857. 

CERTIORARI. — SHOULD  BE  SUPERSEDED,  WHEN  ? 

The  writ  of  certiorari  is  the  appropriate  remedy  to  obtain  a  review  by  the  Supreme 
Court  of  the  decisions  and  proceedings  of  inferior  tribunals  not  of  record. 

A  certiorari  is  generally  allowed  as  a  matter  of  course,  unless  it  is  apparent  to  the 
court  that  injustice  will  be  done  by  granting  it 

The  nature  and  course  of  the  proceedings  (authorized  by  1  Revised  Statutes,  125, 
part  1,  ch.  5,  tit  6,  art  5)  for  obtaining  the  delivery  to  the  incumbent  of  a  pub- 
lic office  of  books  or  papers  appertaining  to  such  office, — considered. 

"Whenever  after  the  granting  of  a  certiorari  it  is  made  to  appear  to  the  court  that 
the  writ  was  granted  before  the  proceedings  removed  by  it  were  completely  ter- 
minated, it  is  the  duty  of  the  court  to  direct  a  supersedeas  of  the  writ  to  be 
entered. 

Motion  to  supersede  a  writ  of  certiorari. 

The  certiorari  in  question  was  issued  at  the  instance  of  Charles 
Devlin  to  bring  into  the  Supreme  Court  for  review,  proceedings 
had  before  Mr.  Justice  Peabody  under  1  Revised  Statutes,  125, 
§  56,  on  an  application  for  an  order  for  the  delivery  by  Devlin 
to  one  Daniel  D.  Conover  of  the  books  and  papers  appertaining 
to  the  office  of  street  commissioner,  in  the  city  of  New  York. 
Those  proceedings  are  reported,  Ante  73. 

rant  issue  to  the  sheriff  of  the  city  and  county  of  New  York  to  commit  the 
said  Devlin  to  the  jail  of  the  said  city  and  county,  therein  to  remain  until  he 
deliver  to  the  said  Conover  the  said  books,  maps,  papers  and  documents,  or  be  other- 
wise discharged  according  to  law.  And  the  same  being  required  by  the  said  Con- 
over,  it  is  further  ordered  that  on  such  default  being  made  by  said  Devlin,  a 
search-warrant  issue  to  the  said  sheriff,  or  any  constable  of  the  city  and  county 
of  New  York,  commanding  him  to  search  in  the  day-time  the  apartments  and  rooms 
occupied  and  set  apart  for  the  office  of  street  commissioner  of  the  city  of  New  York, 
and  wherein  the  said  books  and  papers  are  kept,  for  the  said  books,  papers, 
maps  and  documents,  and  to  seize  them  and  bring  them  before  the  said  justice. 

THE   WARRANT  OF   ARREST. 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  City  and  County  of  New  York: 
Whereas,  at  the  City  Hall  of  the  city  of  New  York,  on  the  18th  day  of  June, 
1857,  complaint  was  made  to  the  undersigned,  one  of  the  justices  of  the  Supreme 
Court  of  the  State  of  New  York,  by  Daniel  D.  Conover,  setting  forth,  among  other 
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On  an  application  for  a  warrant  of  arrest  and  search-warrant 
in  execution  of  the  order  of  Mr.  Justice  Peabody,  granting  Con- 
over's  application,  it  was  objected  that  the  allowance  of  the  cer- 
tiorari  stayed  all  further  proceedings  before  the  officer  to  whom 

things,  that  Joseph  S.  Taylor,  who  was,  in  November,  1855,  elected  to  the  office 
of  street  commissioner  of  the  city  of  New  York,  to  serve  for  three  years  from 
January,  1856,  went  into  his  said  office  in  said  January,  and  continued  in  office 
till  the  9th  day  of  June,  1857,  when  he  died  ;  that  the  said  Conover  was,  on  the 
12th  day  of  said  June,  duly  appointed  and  commissioned  to  fill  the  vacancy  in 
said  office  occasioned  by  the  death  of  the  said  Taylor,  and  had  duly  qualified  him- 
self, and  was  then  the  successor  to  the  said  office  ;  that  books,  maps,  papers  and 
documents  belonging  and  appertaining  to  the  said  office  had  come  to  the  hands 
of  Charles  Devlin  ;  that  the  said  Conover  had  demanded  the  said  books,  maps, 
papers  and  documents  from  the  said  Charles  Devlin,  and  that  the  said  Devlin  had 
withheld  them,  and  refused  to  deliver  them  to  the  said  Conover,  and  asking  that 
the  said  Devlin  might  be  ordered  to  show  cause  before  the  undersigned  why  he 
should  not  be  compelled  to  deliver  the  said  books,  maps,  papers  and  documents 
to  the  said  Conover.  And  whereas,  being  satisfied  by  the  oath  of  the  said  Cono- 
ver, that  the  said  books,  maps,  papers  and  documents  were  withheld,  the  under- 
signed granted  an  order  directing  the  said  Devlin  to  show  cause  before  the  under- 
signed, on  the  23d  day  of  said  June,  at  the  chambers  of  the  justices  of  said 
court,  in  the  City  Hall  of  the  city  of  New  York,  why  he  should  not  be  thus  com- 
pelled ;  and  whereas,  at  the  time  and  place  so  appointed  the  said  Conover  and 
the  said  Devlin  appeared  before  the  undersigned,  and  due  proof  having  been 
made  of  the  service  of  the  said  order,  the  undersigned  proceeded  to  inquire  into 
the  circumstances,  which  inquiry  was  continued  before  the  undersigned  from  day 
to  day  until  this  day,  the  matter  having  been  regularly  thus  adjourned  ;  and  the 
said  Devlin  not  having  made  oath  that  he  has  truly  delivered  to  the  said  Conover 
the  said  books,  maps,  papers  and  documents,  and  it  appearing  to  the  undersigned 
that  the  said  books,  maps,  papers  and  documents  are  still  withheld,  and  that  the 
said  Devlin  omits  and  refuses  to  deliver  up  the  same  ; — these  presents  are  therefore 
to  command  you,  the  sheriff  of  the  city  and  county  of  New  York,  and  you  are 
hereby  commanded,  to  take  the  body  of  the  said  Charles  Devlin,  and  commit  him 
to  the  jail  of  the  city  and  county  of  New  York,  there  to  remain  until  he  shall  de- 
liver such  books,  maps,  papers  and  documents,  or  be  otherwise  discharged  ac- 
cording to  law. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  seal,  at  the  City  Hall  of  the 
city  of  New  York,  this  ninth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-seven. 

THE  SEARCH-WARRANT. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  or  any  constable  of  the  City  and  County 

of  New  York: 

Whereas,  on  the  18th  of  June,  1857,  at  the  City  Hall  of  the  city  of  New  York, 
complaint  was  made  to  Charles  A.  Peabody,  one  of  the  justices  of  the  Supreme  Court 
of  the  State  of  New  York  by  Daniel  D.  Conover,  setting  forth,  among  other 
things,  that  Joseph  S.  Taylor,  who  was,  in  November,  1855,  elected  to  the  office 
of  street  commissioner  of  the  city  of  New  York,  to  serve  for  three  years  from 
January,  1856,  went  into  his  said  office  in  said  January,  and  continued  in  office 
until  the  9th  day  of  June,  1857,  when  he  died ;  that  the  said  Conover  was  on  the 
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it  was  addressed.  This  objection  was  sustained.  (See  Cono- 
ver's  case,  Ante  182.) 

A  motion  was  now  made  on  behalf  of  Conover  to  supersede 
the  certiorari. 

David  Dudley  Field,  for  the  motion. — I.  If  the  writ  of  certio- 
rari would  lie  at  all  in  this  case,  it  would  enable  the  court  only 
to  look  into  the  question  of  jurisdiction.  No  other  errors  could 
be  inquired  into  upon  the  return.  Unless,  therefore,  the  papers 
on  which  the  certiora/n  was  granted  show  an  apparent  want  of 

12th  day  of  said  June,  duly  appointed  and  commissioned  to  fill  the  vacancy  in  the 
said  office,  occasioned  by  the  death  of  the  said  Taylor,  and  had  duly  qualified  him- 
self, and  was  then  the  successor  to  the  said  office ;  that  books,  maps,  papers  and 
documents,  belonging  and  appertaining  to  the  said  office,  had  come  to  the  hands 
of  Charles  Devlin ;  that  the  said  Conover  had  demanded  the  said  books,  maps, 
papers  and  documents  from  the  said  Charles  Devlin,  and  that  the  said  Devlin  had 
withheld  them,  and  refused  to  deliver  the  same  to  the  said  Conover  ;  and  asking 
that  the  said  Devlin  might  be  ordered  to  show  cause  before  the  undersigned  why  he 
should  not  be  compelled  to  deliver  the  said  books,  maps,  papers  and  documents 
to  the  said  Conover ;  and  whereas,  being  satisfied  by  the  oath  of  the  said  Conover 
that  the  said  books,  maps,  papers  and  documents  were  withheld,  the  undersigned 
granted  an  order  directing  the  said  Devlin  to  show  cause  before  the  undersigned, 
on  the  23d  day  of  said  June,  at  the  chambers  of  the  justices  of  said  court,  in  the 
City  Hall  of  the  city  of  New  York,  why  he  should  not  be  so  compelled ;  and 
whereas,  at  the  time  and  place  so  appointed,  the  said  Conover  and  the  said  Dev- 
lin appeared  before  the  undersigned,  and  due  proof  having  been  made  of  the  ser- 
vice of  the  said  order,  the  undersigned  proceeded  to  inquire  into  the  circumstances ; 
which  inquiry  was  continued  before  the  undersigned  from  day  to  day  until  this 
day,  the  matter  having  been  regularly  thus  adjourned  ;  and  the  said  Devlin  not 
having  made  oath  that  he  had  truly  delivered  to  the  said  Conover  the  said  books, 
maps,  papers  and  documents,  and  it  appearing  to  the  undersigned  that  the  said 
Conover  is  the  successor  to  the  said  office  of  street  commissioner  of  the  city  of 
New  York,  and  that  the  said  books,  maps,  papers  and  documents  are  still  with- 
held, and  that  the  said  Devlin  omits  and  refuses  to  deliver  up  the  same,  you,  the 
sheriff  of  the  city  and  county  of  New  York,  were  commanded  to  take  the  body  of 
the  said  Charles  Devlin  and  commit  him  to  the  jail  of  the  city  and  county  of  New 
York,  there  to  remain  until  he  should  deliver  such  books,  maps,  papers  and  docu- 
ments, or  be  otherwise  discharged  according  to  law. 

And  the  said  Conover  having  further  required  a  search-warrant  to  be  issued, 
you,  the  said  sheriff  of  the  city  and  county  of  New  York,  and  any  constable  of  said 
city  and  county,  are  hereby  further  commanded  to  search  in  the  daytime  the  apart- 
ments and  rooms  occupied  and  set  apart  for  the  street  commissioner  of  the  city  of 
New  York,  and  wherein  the  said  books,  maps,  papers  and  documents  are  kept  in  said 
city,  for  the  said  books,  maps,  papers  and  documents,  and  to  seize  the  same  and  bring 
them  before  the  undersigned  forthwith,  there  to  be  disposed  of  according  to  law. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  seal  at  the  City  Hall  of  the 
city  of  New  York,  this  ninth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-seven. 
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jurisdiction,  the  writ  should  not  be  granted.     (2  Hill,  9 ;   23 
Wend.,  360 ;  2  Seld.,  309.) 

II.  The  papers  do  in  fact  show  complete  jurisdiction.     The 
statute  (2  Rev.  Stats.,  125,  §§  51-56)  has  been  strictly  pursued. 

III.  The  writ  of  certiorari  is  not  a  writ  of  right,  but  of  grace.* 
Its  allowance  rests  in  the  sound  discretion  of  the  court.     It  will 
never  be  allowed  when  it  will  tend  to  countervail  the  policy  of 
the  law,  or  when  it  would  produce  delay  inconvenient  to  the 
public,  or  when  there  is  any  other  adequate  remedy.   (15  Wend^ 
198  ;  2  Hill,  398 ;  21  Barb.,  657.) 

IY.  There  is  another  adequate  remedy ;  that  is,  by  contesting 
the  jurisdiction  when  the  validity  of  the  warrants  is  asserted. 
A  want  of  jurisdiction  can  be  set  up  at  all  times.  (Bigelow  a. 
Stearns,  10  Johns.,  30 ;  Bloom  a.  Burdick,  1  Hill,  130.) 

"V.  A  certiorari  issued  in  this  case  before  the  completion  of 
the  proceedings  before  Mr.  Justice  Peabody,  would  be  of  the 
greatest  public  inconvenience.  It  has  been  adjudged  by  the 
order  made  by  him,  that  Mr.  Conover  is  in  the  possession  of  the 
office  of  street  commissioner.  He  has  had  the  franchise  de  facto 
since  the  13th  of  June.  There  cannot  be  two  persons  in  pos- 
session of  the  office  at  the  same  time.  Mr.  Devlin  cannot  act, 
and  if  Mr.  Conover  is  to  be  prevented  from  acting,  the  public 
cannot  be  served,  and  that  department  of  the  city  government  is 
paralyzed.  "Whereas,  if  Mr.  Conover  is  allowed  to  have  the 
benefit  of  the  order  made  by  Mr.  Justice  Peabody,  the  office 
will  be  executed,  and  Mr.  Devlin's  rights,  if  he  has  any, 
can  be  asserted  by  quo  warranto,  without  detriment  to  the 
public. 

VI.  Much  yet  remains  to  be  done  by  Mr.  Justice  Peabody 
before  the  completion  of  the  matter  before  him.  He  must  "-by 
warrant  commit"  Devlin  to  jail,  till  the  delivery  of  the  books 
and  papers ;  he  is  to  "  issue  his  warrant"  of  search  ;  and  upon 
the  bringing  of  the  books  and  papers  before  him,  he  is  to  "  in- 
quire and  examine  whether  the  same  appertained  to  the  office," 
and  "  cause  the  same  to  be  delivered  to  the  complainant."  If 
the  certiorari  stays  the  completion  of  these  things,  it  stops  them 
forever,  for  they  can  never  be  resumed.  A  procedendo  cannot 
issue  after  the  certiorari  is  returned.  (Tidds  Pr.,  3i9.)  •  And 
the  Supreme  Court  cannot  issue  the  warrants  or  conduct  the 
further  inquiry. 
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VII.  For  the  reasons  stated  in  the  last  point,  the  right  to  issue 
the  certiorari  till  the  completion  of  the  proceedings,  is  to  be 
deemed  taken  away  by  the  statute  allowing  this  summary  rem- 
edy.   The  Legislature  could  never  have  intended  that  the  cus- 

*  tody  of  official  books  and  papers  might  be  withheld  from  the 
successor  to  an  office  till  a  certiorari  should  be  disposed  of.  The 
proceedings  are  intended  to  be  most  summary,  and  not  liable  to 
be  stayed  by  any  other  order  or  proceeding.  They  do  not  de- 
cide the  right,  but  only  who  is  to  have  the  books  till  the  right  is 
tried.  To  suppose  that  the  Legislature  intended  to  leave  these 
summary  proceedings  liable  to  be  suspended  by  certiorari,  is  to 
suppose  that  they  intended  to  institute  a  useless  ceremony. 
(Lynde  a.  Noble,  20  Johns.,  80.) 

VIII.  If  the  certiorari  be  not  a  stay  of  proceedings,  it  is  be- 
cause it  was  prematurely  issued.    If  rightfully  issued,  in  a  proper 
case,  and  at  a  proper  time,  it  removes  the  record,  and  thus  stays 
the  proceedings,  because  it  leaves  nothing  before  the  officer  in 
which  he  can  proceed.    If,  then,  it  be  held  not  to  be  a  stay,  it 
should  be  suppressed  as  prematurely  and  improvidently  issued. 
If  it  be  held  to  be  a  stay,  it  should  be  superseded  as  tending  to 
interfere  with  the  judicial  administration  of  a  summary  proceed- 
ing to  thwart  justice  and  countervail  the  legislative  will. 

IX.  Whatever  may  be  held  to  be  the  effect  of  the  writ  as  to  a 
stay,  it  having  been  strenuously  contended  by  the  plaintiffs  that 
the  writ  does  stay  all  proceedings,  notwithstanding  the  qualifica- 
tion sought  to  be  effected  by  the  order  of  the  court,  and  great 
embarrassment  having  been  produced  by  the  doubts  thence 
arising,  and  the  parties  being  threatened  with  actions  of  trespass, 
the  court  will  relieve  the  case  of  all  embarrassment  by  superse- 
ding the  writ.     (13  Wend.,  665-671.) 

X.  This  may  be  done  immediately.    (12  Wend.,  241.) 

Charles  O"1  Conor  opposed. — I.  The  writ  of  certiorari  is  the 
only  mode  in  which  the  decision  of  Judge  Peabody  can  be  re- 
viewed. 

II.  On  the  face  of  the  proceedings  there  was  a  want  of  juris- 
diction, because  Mr.  Conover  had  sworn  that  he  was  in  possession 
of  the  office,  books,  and  papers  before  they  were  taken  from  him. 
Therefore  this  application  was  inappropriate,  being  a  mere  ac- 
tion against  a  trespasser  for  taking  property,  when  Conover,  to 
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repossess  himself  of  it,  should  have  had  resort  to  the  ordinary- 
process  of  the  courts  of  law. 

III.  The  certiorari  issued  at  the  right  time,  because  at  that 
time  Judge  Peabody  had  decided  that  Devlin  must  deliver  up 
the  books,  and  the  issue  of  the  warrants  afterwards  was  merely  a 
ministerial  act,  being  the  execution  of  the  judgment,  and  not  the 
judgment  itself. 

IV.  No  public  inconvenience  will  result  from  the  certiorari 
operating  as  a  stay  of  proceedings,  because  the  public  are  only 
interested  in  having  an  officer  in  the  office.    Devlin  is  now 
street  commissioner  de  facto,  and  is  performing  his  duties.    The 
controversy  is  purely  of  a  private  character  between  Devlin  and 
Conover ;  and,  whatever  may  be  the  result  of  the  issue  as  be- 
tween them,  the  public  interest  will  be  subserved  in  the  mean 
time. 

DAVIES,  J. — The  motion  in  this  matter  to  supersede  the  writ 
of  certiorari,  is  founded  upon  the  allegation  that  the  proceedings 
before  the  officer,  which  are  thought  to  be  reviewed  by  it,  are 
yet  incomplete  and  unfinished.  The  object  of  the  writ  is  to  ob- 
tain the  judgment  of  this  court  before  the  questions  are  decided 
by  the  officer  before  whom  these  proceedings  are  pending. 

A  writ  of  certiorari  is  the  appropriate  remedy  to  obtain  a  re- 
view by  this  court  of  the  decisions  and  proceedings  of  inferior 
tribunals,  not  of  record,  and  the  writ  is  generally  allowed  as  a 
matter  of  course,  unless  it  is  apparent  to  the  court  that  injustice 
would  thereby  be  done. 

It  is  often  refused  when  asked  for,  frequently  quashed  by  the 
court  on  its  return,  and  not  unfrequently  superseded  by  the  court 
allowing  it. 

In  the  present  case  the  writ  is  asked  for  to  obtain  a  review  of 
the  proceedings  had  before  one  of  the  justices  of  this  court,  in 
pursuance  of  the  provisions  of  article  5,  title  6,  chapter  5,  of  part 
1  of  the  Revised  Statutes.  This  article  is  entitled,  "  Proceedings 
to  compel  the  delivery  of  books  and  papers  by  public  officers  to 
their  successors." 

Section  50  of  this  title  declares  that  whenever  any  person  shall 
be  removed  from  office,  or  his  term  shall  expire,  he  shall  on  de- 
mand deliver  over  to  his  successor  all  books  and  papers  in  his 
custody  at  such  office,  or  in  any  way  pertaining  to  his  office. 
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Section  51  provides,  that  if  any  person  shall  refuse  or  neglect 
to  deliver  over  to  such  successor  any  books  or  papers  as  required, 
such  successor  may  make  complaint  thereof  to  the  chancellor, 
any  justice  of  the  Supreme  Court,  circuit  judge,  or  first  judge  of 
the  county  where  the  person  proceeded  against  resides ;  and  if 
such  officer  is  satisfied  that  any  books  or  papers  are  withheld, 
he  shall  grant  an  order  directed  to  the  person  refusing,  to  show 
cause  why  he  should  not  be  compelled  to  make  such  de- 
livery. 

At  the  time  appointed,  the  officer  is  to  proceed  and  inquire 
into  the  circumstances.  If  the  person  charged  with  withholding 
the  books  and  papers  shall  make  oath  that  he  has  truly  delivered 
them  to  such  successor,  all  such  books  and  papers,  all  further 
proceedings  shall  cease. 

If  such  affidavit  is  not  made,  and  it  shall  appear  that  such 
books  and  papers  are  withheld,  such  officer  is  required  to  com- 
mit such  person  to  jail,  there  to  remain  until  such  books  and 
papers  are  delivered. 

Section  54  of  this  act  provides  that  such  officer,  if  required  by 
the  complainant,  shall  issue  his  warrant  commanding  such  books 
and  papers  to  be  brought  before  him,  and  he  shall  thereupon 
proceed  to  inquire  and  examine  whether  the  same  appertain  to 
the  office  ;  and  if  he  shall  find  that  the  same  appertain  to 
the  office,  he  shall  cause  them  to  be  delivered  to  such  suc- 
cessor. 

Section  56  authorizes  the  same  proceedings  to  be  instituted 
against  any  person  to  whose  hands  shall  come  any  such  books 
and  papers,  belonging  or  appertaining  to  any  such  office. 

In  pursuance  of  these  provisions  of  law,  the  proceedings  have 
been  instituted  before  one  of  the  justices  of  this  court,  and  at  the 
time  of  the  application  of  the  complainant  for  the  warrant  to  com- 
mit consequent  on  the  refusal  of  the  person  complained  of  to  de- 
liver such  books  and  papers,  in  compliance  with  the  order  of  such 
officer,  and  at  the  time  of  the  application  for  the  search-warrant 
to  bring  such  books  and  papers  before  such  officer,  that  he  might 
proceed  to  inquire  and  examine  whether  the  same  appertained 
to  such  office,  and  while  such  applications  were  pending  and  be- 
fore the  same  were  determined ;  the  person  proceeded  against 
obtains  the  writ  of  certiorari  for  the  purpose  of  having  such  pro- 
ceedings reviewed  in  this  court. 
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I  think  it  is  apparent,  from  the  perusal  of  this  statute,  that 
the  Legislature  intended  by  its  enactment  to  provide  for  the 
most  speedy  and  prompt  action  to  compel  a  delivery  of  books 
and  papers  to  a  public  officer  which  were  withheld  from  him. 
The  duties  of  such  officer  could  not  be  discharged  without  such 
books  and  papers,  and  any  delay  in  their  'delivery  would  cause 
great  public  inconvenience,  and  might,  by  a  preconcert  in  a 
body  of  public  officers,  entirely  suspend  the  functions  of  govern- 
ment. 

To  obviate  and  prevent  calamities  so  disastrous  to  the  public 
welfare,  these  stringent  and  prompt  remedies  were  provided. 
The  proceedings  were  to  be  taken  before  such  a  class  of  officers 
as  the  Legislature  judged  most  safe  to  intrust  with  the  exercise 
of  this  high  and  delicate  power.  They  were  intended  to  insure, 
in  any  and  every  contingency,  the  possession  by  every  public 
officer  of  the  books  and  papers  of  his  office  essential  to  the  dis- 
charge of  his  public  duties.  It  should  be  borne  in  mind,  also, 
that  these  provisions  are  not  made  for  the  benefit  of  the  officer, 
but  for  the  safety  and  convenience  of  the  public,  so  that  in  no 
contingency  shall  any  public  officer  be  deprived  of  the  means 
of  discharging  the  duties  of  his  office.  These  proceedings  deter- 
mine nothing  as  to  the  rights  of  the  contestants  to  an  office. 
An  appropriate  and  well-known  action  is  provided  for  that  pur- 
pose, and  which,  by  provision  of  law  of  this  State,  is  in  all  courts 
to  have  priority  over  all  other  cases,  so  that  its  prompt  decision 
may  be  arrived  at.  But  the  provisions  of  this  statute  are  intended 
to  insure  no  delay  or  interruption  in  the  discharge  of  the  duties 
of  any  public  office.  It  is  true  that  they  are  not  to  be  invoked 
by  any  man  who  sets  up  a  claim  to  his  office  for  the  purpose  of 
intruding  himself  and  ousting  the  rightful  possessor ;  and  the 
Legislature,  in  the  selection  of  the  officers  authorized  to  execute 
this  statute,  have  secured  to  them  every  guard  against  its  abuse  or 
perversion  to  injustice.  An  eminent  judge  of  this  State  has  said, 
that  "  an  officer,  acting  under  the  statute  in  question,  has  no 
right  to  grant  the  order  prayed  for  until  the  title  of  the  applicant 
is  clear  and  free  from  all  reasonable  doubt." 

Two  of  the  justices  of  this  court  have  decided  that  the  claim- 
ant of  these  books  and  papers  has  a  fair  color  of  title  to  the  office 
to  which  they  appertain.  And  the  justice  of  this  court  before 
whom  the  proceedings  are  pending,  has  decided  that  the  claim- 
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ant  is  successor  in  office  of  the  late  incumbent,  and  as  such  is  en- 
titled to  the  custody  of  the  books  and  papers  to  enable  him  to 
discharge  the  appropriate  duties  of  his  office.  I  concur  in  the 
views  of  one  of  my  associates,  as  expressed  in  an  application 
made  to  him  to  restrain  the  delivery  of  the  books  and  papers  to 
the  claimant,  and  in  effect  to  restrain  the  proceedings  of  the  offi- 
cer in  the  matter  then  pending  before  him  ;  that  "  although  not 
bound  by  the  decision  as  an  absolute  res  judicata,  I  am  bound 
to  respect  it  as  a  controlling  consideration  in  a  matter  ad- 
dressed to  my  judicial  discretion  and  my  sense  of  judicial  fit- 
ness. The  public  order  and  the  harmonious  action  of  the  judi- 
ciary, as  was  in  substance  observed  by  a  late  distinguished  chan- 
cellor, are  more  important  than  the  rival  claims,  however  inter- 
esting to  the  immediate  parties,  of  two  competing  flour-inspec- 
tors and  street  commissioners."  These  considerations  induced 
me,  when  application  was  first  made  for  the  writ  of  certiorari, 
to  refuse  to  accompany  it  with  any  stay  of  proceedings ;  and  on 
the  subject  being  brought  again  to  my  notice,  to  make  an  order 
that  the  writ  should  not  in  any  way  operate  as  a  stay  or  inter- 
ruption of  the  proceedings  pending  before  my  associate. 

I  had  supposed  that  all  his  judicial  action  had  terminated,  and 
that  the  effect  of  the  writ  was  to  bring  in  revision  solely  the  right 
of  the  claimant  to  the  books  and  papers.  I  did  not  lose  sight  of 
the  intention  of  the  statute  to  have  such  delivery  speedy  and 
effective,  nor  did  I  think  the  party  proceeded  against  had  no 
remedy.  It  is  his  right,  after  compliance  with  the  order  of  the 
officer,  to  have  the  correctness  of  his  decision  reviewed  in  this 
court.  If  erroneous,  it  will  be  reversed,  and  the  papers  and 
books  will  be  returned  to  him.  If  correct,  every  consideration 
shows  that  the  books  and  papers  should  be  delivered  in  com- 
pliance with  the  order.  It  is  better  that  the  parties  to  this 
proceeding  should  be  put  to  inconvenience  (no  substantial  legal 
right  is  jeoparded  by  a  compliance  with  this  order),  than  that  a 
public  statute,  passed  for  wise  and  beneficial  purposes,  and  es- 
sential to  the  due  administration  of  government  and  the  discharge 
of  the  duties  of  its  public  officers,  should  be  practically  set  at 
naught. 

It  was  conceded  on  the  argument,  that  the  allowance  of  this 
writ  rested  in  the  discretion  of  the  court.  Such  discretion,  how- 
ever, is  to  be  exercised  with  a  deep  sense  of  duty,  as  well  to  the 
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applicant  for  the  writ  as  to  the  rights  of  the  public  and  the  con- 
sequences which  might  follow  from  granting  it. 

The  case  of  Lynde  a.  Noble  (20  Johns.,  80),  shows  that  in  no 
case  should  it  be  granted  until  there  has  been  a  final  adjudica- 
tion of  the  matter  by  the  officer  before  whom  the  proceeding  is 
pending.  And  even  in  such  a  case  it  has  been  refused,  where 
the  court  saw  that  great  injustice  and  wrong  might  result  from 
issuing  it.  I  am  satisfied,  as  I  was  when  this  case  was  first  pre- 
sented to  me,  that  I  ought  not  to  interfere  at  all  with  the  pro- 
ceedings while  pending  before  the  officer  undetermined,  and  that 
I  have  the  discretion  to  grant  or  refuse  the  writ  of  certiorari. 

Having  granted  it,  with  the  qualification  that  it  should  not 
operate  as  a  stay  of  proceedings,  and  being  clearly  of  the  opin- 
ion that  it  ought  not  to  -operate  as  a  stay,  and  it  being  insisted 
upon  by  the  relator  who  procured  its  allowance  that  it  is  a  stay, 
I  have  no  doubt  that  it  is  my  duty  to  do  in  effect  what  this  court 
did  in  the  case  of  Patchin  a.  The  Mayor  of  Brooklyn  (13  Wend.) 
671),  direct  a  supersedeas  of  the  writ ;  and  the  same  is  super- 
seded accordingly. 


DE  LEYER  a.  MICHAELS. 

New  York  Common  Pleas ;  General  Term,  Aitgust^  1857. 
COUNTER-CLAIM. — NEW  TRIAL. — SURPRISE. 

In  an  action  to  recover  possession  of  a  chattel,  an  answer  which  merely  sets  up  a 
lien  upon  fhe  chattel  under  which  defendant  claims  to  hold  the  chattel,  and 
claims  judgment  in  defendant's  favor  with  damages  for  the  taking  of  the  chattel 
from  him  in  the  action,  does  not  set  up  a  counter-claim ;  and  no  reply  to  such 
an  answer  is  requisite. 

In  what  cases  a  new  trial  will  be  allowed  on  the  ground  of  surprise. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  to  recover  the  possession  of  one  four- 
wheeled  wagon. 
The  answer  was  as  follows : — 
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"  William  Michaels,  the  above  defendant,  answering 
the  complaint  of  the  above  plaintiff,  denies  that  he  wrongfully 
detains  from  the  plaintiff  the  property  mentioned  in  his  said 
complaint ;  but  that,  on  the  contrary  thereof,  the  said  defendant 
had  done  and  performed  certain  repairs  on  said  wagon,  and  cer- 
tain work  and  labor,  at  the  request  of  the  said  plaintiff,  amount- 
ing in  value  to  the  sum  of  between  fifteen  and  sixteen  dollars, 
for  which  work  and  labor  and  materials  furnished,  this  defend- 
ant had  a  lien  upon  and  a  right  to  detain  said  wagon  until  the 
payment  of  said  claim  for  repairs,  which  the  said  plaintiff  re- 
fused to  pay,  and  wrongfully  and  unjustly,  and  without  first 
paying  said  lien  for  repairs,  took  away  the  said  property  in  said 
complaint  mentioned.  Wherefore  the  said  defendant  prays  judg- 
ment in  his  favor,  and  damages,  for  the  wrongful  taking  of  the 
said  wagon  and  property  mentioned  in  said  plaintiff's  complaint 
by  the  plaintiff,  to  the  amount  of  fifty  dollars,  besides  the  costs 
of  this  action." 

No  reply  was  put  in.  On  the  trial  the  plaintiff  had  a  verdict. 
The  defendant  moved,  at  special  term,  for  a  new  trial,  on  the 
ground  of  surprise,  and  on  the  further  grounds  that  the  verdict  was 
against  the  weight  of  evidence,  and  that  the  answer  contained  a 
counter-claim,  and  required  a  reply.  The  special  term  denied 
the  motion. 

The  defendant  now  appealed  from  the  order  of  the  special 
term. 

D.  T.  Walden,  for  the  appellant. 

William  Henry  Forman,  for  the  respondent. 

BY  THE  COURT.* — BRADY,  J.,  after  disposing  of  a  prelim- 
inary question  relative  to  the  merits. — The  counsel  for  the  de- 
fendant is  mistaken  in  supposing  that  there  was  any  counter- 
claim set  up.  The  action  was  to  recover  the  wagon,  and  the- 
only  question  to  be  passed  upon  was, — Who  is  entitled  to  the  pos- 
session, the  plaintiff  or  defendant  ?  The  plaintiff's  ownership  of 
the  wagon  was  not  denied,  but  the  defendant  claimed  he  had  a 

*  Present,  Ingraham,  F.  J.,  and  Brady,  J. 
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lien  upon  it  for  services  rendered,  and  prayed  judgment  in  his 
favor,  and  damages,  for  the  wrongful  taking  of  the  wagon  from 
him  by  .the  plaintiff.  If  the  plaintiff  had  waived  his  action  for 
the  delivery  of  the  wagon,  and  brought  assumpsit  to  recover  its 
value,  the  defendant's  attitude  would  be  different,  and  what  is 
now  a  defence  merely  would  then  become  a  counter-claim. 

An  allegation  of  new  matter  not  relating  to  a  counter-claim, 
is  to  be  deemed  controverted  by  the  adverse  party,  as  upon  a 
direct  denial  or  avoidance,  as  the  case  may  require.  (Code, 
§  168.)  The  ^laim  set  up  by  the  defendant  went  to  the  right  of 
possession  of  the  wagon,  as  suggested,  and  not  to  a  claim  against 
him  upon  a  money  demand  on  contract,  to  which  counter-claims 
eo  nomine  under  the  Code  are  confined. 

The  application  for  a  new  trial,  on  the  ground  of  surprise, 
must  be  denied.  No  surprise  was  stated  at  the  trial.  In  fact, 
the  state  of  the  accounts  between  the  parties  was  the  subject  of 
evidence  on  both  sides.  Whether  the  plaintiff  owed  the  defend- 
ant the  money  for  repairs,  involved  the  examination  of  their  ac- 
counts ;  and  the  point  thus  presented  was  one  which  could 
reasonably  have  been  anticipated.  We  cannot  say,  that  want 
of  skill,  care,  or  attention  to  this  branch  of  the  case,  can  be 
justly  imputed,  or  that  injustice  has  been  done.  In  the  absence 
of  these  elements,  a  new  trial  should  not  be  granted.  (1  Grah. 
&  W.,  on  New  Trials,  168.) 

Judgment  affirmed,  with  costs. 


THE  PEOPLE  on  the  relation  of  NEYINS  a.  WILLIS. 

Supreme  Court,  First  District ;  Special  Term,  September,  1857. 

SUMMARY  PROCEEDINGS. — APPEAL  FROM  DECISION  OF  JUSTICE. 

An  appeal  does  not  lie  to  the  New  York  Common  Pleas  from  the  decision  of  a 
justice  of  one  of  the  District  Courts,  in  summary  proceedings  to  recover  posses- 
sion of  lands.* 

*  Compare  Davis  a.  Hudson,  'Ante  61,  where  the  contrary  is  held  by  the  New 
York  Common  Pleas. 
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The  only  mode  of  review  of  these  proceedings  when  had  before  an  officer  in  the 
city  of  New  York,  is  by  writ  of  certiorari  issuing  out  of  the  Supreme  Court. 

A  mandamus  lies  to  compel  a  justice  of  one  of  the  district  courts  in  the  city  of 
New  York,  to  issue  his  warrant  in  summary  proceedings  to  recover  possession 
of  lands,  notwithstanding  that  an  appeal  has  been  taken  to  the  New  York 
Common  Pleas  from  his  decision,  accompanied  by  security. 

Application  for  a  mandamus. 

On  July  9,  1857,  the  relator,  "William  R.  Nevins,  instituted 
proceedings  before  Anson  "Willis  (a  justice  of  one  of  the  district 
courts  of  the  city  of  New  York),  pursuant  to  the  provisions  of 
article  2,  title  10,  chapter  8,  part  3  of  the  Revised  Statutes,  enti- 
tled :  "  Of  summary  proceedings  to  recover  the  possession  of  land 
in  certain  cases,"  against  Adam  Havemeyer  and  others,  to  recov- 
er the  possession  of  certain  premises  in  the  city  of  New  York. 

Such  proceedings  were  had  before  the  said  justice,  that  he,  on 
the  24th  of  July,  rendered  a  decision  that  the  relator  was  entitled 
to  the  possession  of  the  said  premises,  and  that  a  warrant  must 
issue  for  such  purpose. 

On  the  same  day  the  defendant  in  the  proceedings  appealed 
from  this  adjudication  to  the  Court  of  Common  Pleas  of  the  city 
and  county  of  New  York,  and  filed  with  the  justice  an  under- 
taking, which  was  approved  by  him,  conditioned  to  pay  the  rent 
which  had  accrued,  and  the  costs  of  the  appeal,  and  also  the 
rent  accruing  or  to  accrue  upon  the  premises  subsequent  to  the 
application  to  the  justice. 

The  justice  thereupon  refused  to  issue  the  warrants  directed  by 
the  statute,  to  put  the  relator  into  possession  of  the  premises. 

The  relator  now  applied  to  the  court  for  a  mandamus  to  com- 
pel the  justice  to  issue  such  warrant. 

D.  T.  Walden,  for  the  application. — I.  The  respondent  having 
decided  the  issue  in  favor  of  the  landlord,  it  was  his  duty  to 
issue  his  warrant  to  remove  the  tenants,  and  put  the  landlord  in 
possession,  unless  the  rent  was  paid  or  the  tenant  gave  security 
to  pay  in  ten  days  (2  Rev.  Stats.,  4  ed.,  757,  §§  33-39 ;  /&.,  758, 
§44). 

II.  There  is  no  appeal  to  the  Court  of  Common  Pleas.  1.  The 
act  of  1849  applies  to  these  proceedings  when  taken  before 
"justices  of  the  peace"  (Laws  of  1849,  292,  §5).  2.  Chapter  5 
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of  title  9  of  the  Code  relates  to  appeals  from  the  judgments  of 
inferior  courts.  Section  351  provides  the  manner  of  review, 
and  section  352  designates  the  court  by  which  "  the  judgment" 
mentioned  in  section  351  shall  be  reviewed — varying  according 
to  the  locality  of  the  inferior  court.  The  amendment  to  section 
352,  by  act  of  1857,  does  not  allow  appeals  from  judgments 
which  could  not  be  reviewed  before  the  amendment.  The  words 
"  general  term  of  the  Marine  Court"  and  "  Justice  of  tho  Jus- 
tice's Court"  designate  the  manner  in  which  "  the  judgment  of 
the  courts"  are  to  be  rendered,  before  they  can  be  reviewed 
(Code,  §§  351,  352). 

III.  Section  352  of  the  Code  is  in  chapter  5  of  title  9  of  part 
2  of  the  Code,  and  applies  only  to  actions,  not  special  proceed- 
ings (Code,  §§  1,  2,  3,  8 ;  Woodruff  v.  Cox,  2  Bradf.  Surr.  R., 
224 ;  In  Re  Belt,  1  Park.  Cr.  R,,  169 ;  Bunnet  v.  Silliman,  16 
Barb.,  198  ;  see  Laws  of  1854,  592,  ch.  270).  The  proceedings 
before  the  defendant  are  under  chapter  8  of  part  3  of  the  Revised 
Statutes,  to  which  it  is  expressly  provided  that  the  second  part 
of  the  Code  shall  not  apply  (Code,  §  471 ;  Voorhies*  Code,  ed. 
1855,  notes  to  §  471). 

F.  H.  B.  Bryan,  opposed. 

DAVIES,  J. — The  proceedings  before  the  justice  are  authorized 
by  title  10  of  chapter  8  of  part  3  of  the  Revised  Statutes,  enti- 
tled "  Of  summary  proceedings  to  recover  the  possession  of 
lands  in  certain  cases," — and  the  several  acts  amendatory  there- 
of. By  the  provisions  of  these  statutes  as  originally  framed, 
section  28  of  this  title  authorized  the  application  to  be  made  and 
the  proceedings  to  be  had  before  any  judge  of  the  county  courts 
of  any  county,  or  mayor  or  recorder  of  any  city,  where  the 
premises  are  situated,  and  in  the  city  of  New  York,  before  the 
mayor,  recorder,  any  alderman,  any  special  justice,  any  justice 
of  the  Marine  Court,  or  any  one  of  the  assistant  justices.  The 
only  officers  authorized  therefore  by  the  Revised  Statutes,  until 
amended,  to  entertain  these  proceedings,  were, — 

In  counties  other  than  the  city  of  New  York : 

1.  Any  judge  of  the  county  courts. 

2.  When  the  premises  are  in  a  city,  by  the  mayor  or  recorder 
of  such  city. 
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In  the  city  of  New  York : 

1.  By  the  mayor. 

2.  By  the  recorder. 

3.  By  any  alderman. 

4.  By  any  special  justice.    The  office  of  special  justice  was 
created  by  section  24  of  the  act  of  April  9,  1813  (Da/vies1  Laws, 
470),  which  authorized  the  appointment  of  three  special  justices. 
The  number  has  been  increased  by  subsequent  enactments  and 
their  term  of  office  and  mode  of  appointment  has  been  changed. 

5.  By  any  justice  of  the  Marine  Courts. 

6.  By  any  one  of  the  assistant  justices. 

The  assistant  justices  were  authorized  to  be  appointed  by  sec- 
tion 85  of  the  act  of  April  9,  1813  (Dames'  Laws,  488). 

The  act  has  been  several  times  amended,  in  reference  to  the 
number  of  assistant  justices,  their  'terms  of  office  and  mode  of 
appointment  (Dames'1  Laws,  631,  634,  947,  954). 

By  the  act  of  March  30,  1848  (Dames'1  Laws,  947),  the  city 
of  New  York  was  divided  into  six  judicial  districts,  in  each  of 
which  a  justices'  court  was  established,  and  in  each  of  said  dis- 
tricts there  was  thereafter  to  be  elected  a  justice  to  hold  the 
court  therein.  Section  4  of  this  act  declares  that  all  the  powers 
and  duties  which  by  any  laws  of  this  State  then  in  force,  were  be- 
longing to  and  vested  in  the  then  assistant  justices  of  the  city  of 
New  York,  should  thereafter  belong  to  and  be  vested  in  the 
justices  to  be  elected  or  appointed  by  virtue  of  this  act. 

By  the  act  of  April  16,  1852  (Dames'1  Laws,  1092),  the  style 
of  the  justices'  courts  in  the  city  of  New  York  was  changed  to 
that  of  district  courts. 

It  is  thus,  I  think,  clearly  shown  that  the  only  officers  author- 
ized in  the  city  of  New  York  to  entertain  and  conduct  these  pro- 
ceedings, are  those  above  enumerated. 

Section  47  of  the  title  of  the  Kevised  Statutes  regulating  these 
proceedings  provides  that  the  Supreme  Court  may  award  a  cer- 
tiorari  for  the  purpose  of  examining  any  adjudication  made  on 
any  applicatiqn  thereby  authorized,  but  the  proceedings  on  any 
such  application  shall  not  be  stayed  or  suspended  by  such  writ 
of  certiorari  or  any  other  writ  or  order  of  any  court  or  officer. 

This  writ  of  certiorari,  therefore,  lies  to  remove  into  this 
court  all  such  proceedings  which  might  be  had  in  the  counties 
of  this  State  before  any  county  judge,  mayor,  or  recorder, — or  in 
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the  city  of  New  York,  before  the  officers  authorized  there  to 
take  cognizance  of  them. 

No  other  mode  of  review  was  then  authorized  or  known  from 
the  proceedings  of  any  other  officers  under  this  statute. 

The  Revised  Statutes  relating  to  these  proceedings  were 
amended  and  additions  made  thereto  by  the  act  of  April  3, 
1849  (Laws  0/1849,  ch.  193). 

This  act  amends  section  28  of  title  10  of  the  Revised  Statutes 
quoted  above,  so  as  to  authorize  the  proceedings  to  be  enter- 
tained in  the  counties  of  this  State  other  than  the  city  and  county 
of  New  York,  "  by  any  judge  of  the  county  courts  of  the  county, 
or  by  any  justice  of  the  peace  of  the  city  or  town  where  the 
premises  are  situated,  or  by  any  mayor  or  recorder  of  the  city 
where  such  premises  are  situated,  and  in  the  city  of  New  York 
by  the  mayor,  recorder,  any  justice  of  the  Marine  Court,  or  any 
one  of  the  justices  of  the  justices'  courts  of  the  city  of  New 
York." 

The  changes,  therefore,  introduced  by  this  act  in  regard  to  the 
officers  who  may  entertain  these  proceedings,  are,  in  counties 
other  than  New  York,  in  addition  to  the  county  judges,  mayors, 
and  recorders,  justices  of  the  peace,  and  in  the  city  of  New 
York,  taking  away  the  power  from  the  aldermen  and  the  special 
justices,  and  changing  the  designation  of  the  assistant  justices  to 
that  of  justices  of  the  justices'  courts  of  the  city  of  New  York,  to 
make  the  same  conform  to  then  existing  laws. 

This  act  declares  that  two  sections  shall  be  added  to  said  arti- 
cle 2,  of  title  10,  chapter  8,  part  3  of  the  Revised  Statutes,  the 
first  of  which  additional  sections  provides  that,  in  case  of  pro- 
ceedings before  &  justice  of  the  peace,  under  that  article  as  thus 
amended,  the  justice  shall  enter  the  finding  of  the  jury,  and  in 
case  there  is  no  jury,  his  final  decision.  The  second  section 
provides  that  the  proceedings  before  the  justice  may  be  removed, 
by  appeal,  to  the  county  court  of  the  county  in  the  same  man- 
ner and  with  the  like  effect,  and  upon  like  security,  as  appeals 
from  the  judgment  of  justices  of  the  peace  in  civil  actions,  ex- 
cept that  the  decision  of  the  county  judge  shall  be  an  affirmance 
or  reversal  of  such  judgment,  and  be  final.  It  is  also  declared 
that  on  such  appeal  (that  is  from  the  decision  of  a  justice  of  the 
peace  to  the  county  court),  in  order  to  stay  the  issuing  of  the 
warrant  to  dispossess,  security  is  to  be  given  for  the  payment  of 
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all  rent  accruing  or  to  accrue,  upon  such  premises  subsequent  to 
the  application  to  such  justice. 

It  seems  to  me  very  clear,  therefore,  from  a  perusal  of  this 
act  of  1849,  allowing  an  appeal,  that  it  applies  solely  and  exclu- 
sively to  proceedings  before  a  justice  of  the  peace,  and  has  no 
application  whatever  to  proceedings  before  any  judge  of  the 
county  courts,  mayors  or  recorders  of  cities,  or,  in  the  city  of 
New  York,  to  those  before  the  mayor,  recorder,  any  justice  of 
the  Marine  Court,  or  any  one  of  the  justices  of  the  justices' 
courts.  I  do  not  know  how  this  can  be  made  plainer  by  illus- 
trations or  arguments.  The  act  only  allows  the  proceedings  be- 
fore the  justice  of  the  peace  to  be  removed  to  the  county  court 
by  appeal,  not  the  proceedings  before  any  other  officer  named. 
This  act  first  conferred  upon  justices  of  the  peace  the  power  to 
hear  these  cases,  and  the  Legislature  seemed  to  be  of  the  opin- 
ion that  their  proceedings  should  be  removed  by  appeal  to  the 
county  court.  It  does  not  follow  because  the  proceedings  before 
a  justice  of  the  peace  may  be  removed  by  appeal,  those  had  be- 
fore the  other  officers  may.  On  the  contrary,  the  familiar  rule, 
expressio  unius  exclusio  est  altering,  forbids  such  a  construction. 
The  Legislature  certainly  never  intended  to  permit  proceedings 
before  a  county  judge  to  be  removed  by  appeal  to  the  county 
court  (composed  of  the  same  officer),  and  that  on  such  appeal  his 
decision  would  be  final ; — in  effect  thus  prohibiting  a  review  of 
these  proceedings  when  instituted  before  any  judge  of  the  county 
court. 

It  is  entirely  clear  to  my  mind  that  the  act  of  1849  only  allows 
the  proceedings  to  be  removed  to  the  county  court  by  appeal, 
when  instituted  before  a  justice  of  the  peace ;  but  when  pending 
before  any  other  officer  authorized  to  entertain  them,  the  right 
to  remove  the  same  into  this  court  by  writ  of  certiorari,  remains 
unimpaired  and  in  full  force. 

In  the  city  of  New  York  there  is  no  such  officer  as  a  justice  of 
the  peace,  and  the  defendant  is  not  such.  He  derives  his  au- 
thority to  act  in  these  proceedings,  since  the  passage  of  the  act 
of  the  last  session  of  the  Legislature,  from  the  provisions  of  the 
act  to  reduce  the  several  acts  relating  to  district  courts  of  the 
city  of  New  York  into  an  act  (Laws  of  1857,  ch.  344).  Previ- 
ous to  that,  we  have  seen  that  the  power  was  conferred  by  the 
Revised  Statutes,  and  the  amendment  of  1849  being  given  to 
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him  as  one  of  the  justices  of  the  justices'  courts  of  the  city  of 
New  York.  The  act  of  1857  abolished  that  office,  and  organized 
a  new  system  of  courts  in  the  city  of  New  York,  to  be  called 
district  courts,  and  directed  the  election  of  justices  thereof. 
Section  77  of  this  act  declares  that  the  justices  of  each  of  these 
courts  may,  in  the  city  of  New  York,  perform  the  duties  enu- 
merated in  the  He  vised  Statutes,  article  2,  title  10,  chapter  8, 
entitled  "  Summary  Proceedings  to  Recover  the  Possession  of 
Land  in  other  Cases.''  We  then  see  that  the  defendant  is  au- 
thorized specifically  to  entertain  these  proceedings,  not  as  a  jus- 
tice of  the  peace,  but  as  a  justice  of  the  district  courts  of  New 
York,  in  the  same  manner  as  the  mayor,  recorder,  or  any  justice 
of  the  Marine  Court  may  entertain  them.  Now,  it  cannot  for  a 
moment  be  contended  that  there  is  any  authority  conferred  by 
law  to  remove  proceedings  pending  before  the  mayor,  recorder, 
or  any  justice  of  the  Marine  Court  to  the  Court  of  Common 
Pleas  of  New  York,  by  appeal,  and  which  by  law  in  the  city 
and  county  of  New  York  is  vested  with  all  the  powers  of  the 
county  courts  in  their  respective  counties  (Laws  of  1854,  ch. 
198).  No  power  is  conferred  upon  the  county  courts  to  hear,  by 
appeal,  proceedings  under  these  statutes  had  before  the  mayor 
or  recorder  of  any  of  the  cities  of  this  State,  and  it  equally  fol- 
lows that  a  like  power  is  not  conferred  upon  the  Court  of  Com- 
mon Pleas  in  New  York  to  hear  any  appeals  from  proceedings 
before  the  officers  authorized  to  perform  the  same  duties  in  the 
city  of  New  York. 

But  it  is  contended  that  the  amendment  to  section  352  of  the 
Code  of  1857  confers  this  power. 

Previous  to  that  amendment,  subdivision  2  of  section  30  of 
the  Code  authorized  a  review  by  the  county  court  of  a  judgment 
rendered  in  a  civil  action  by  a  justice's  court  in  the  county  or 
by  a  justice's  court  in  cities.  Section  34  of  the  Code  conferred 
upon  the  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  power  to  review  the  judgments  of  the  Marine  Court 
and  of  the  justices'  courts  in  that  city.  Sections  351  to  371  of 
the  Code  regulated  the  practice  upon  such  appeals.  Section 
352  was  but  a  re-enactment  of  the  previous  provisions  of  the 
Code  as  to  what  court's  judgments  were  to  be  reviewed.  It  is 
conceded,  and  undeniable,  that  previous  to  the  amendment  to 
section  352,  by  the  last  legislation,  the  Court  of  Common 
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Pleas  had  no  power  to  entertain  appeals  in  their  special  pro- 
ceedings. 

Subsequent  to  the  passage  of  the  act  of  the  last  session,  organ- 
izing the  district  courts  in  the  city  of  New  York,  section  76  of 
which  act  declares  the  provision  of  the  Code  of  procedure  in 
relation  to  appeals  to  review  judgments  rendered  in  those  courts 
from  section  351  to  371,  both  inclusive,  should  apply  to  said 
courts,  as  thereby  organized,  except  that  such  appeals  shall  be 
to  the  Superior  Court  of  the  city  of  New  York,  the  Legislature 
amended  section  352  of  the  Code,  by  inserting  before  the  words 
"justice's  courts"  the  words  "  a  justice  of  the."  This  amend- 
ment makes  the  section  read,  that  when  a  judgment  shall  have 
been  rendered  by  the  Marine  Court  of  the  city  of  New  York, 
or  by  a  justice  of  the  justices'  court  in  that  city,  the  appeal  shall 
be  to  the  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York.  And  it  is  argued  that  as  the  judgment  in  these 
proceedings  is  rendered  by  a  justice  of  the  justices'  court  of  said 
city,  this  section  of  the  Code,  as  thus  amended,  authorizes  an 
appeal  to  the  Court  of  Common  Pleas.  It  should  be  borne  in 
mind  that  this  chapter  of  the  Code  is  entitled  of  appeals  from  an 
inferior  court,  and  section  471  of  the  Code  declares  that  part 
second  of  the  Code,  which  embraces  this  section,  352,  shall  not 
affect  proceedings  authorized  by  title  10,  of  chapter  8,  part  3,  of 
the  Revised  Statutes.  We  must,  therefore,  hold,  in  obedience 
to  this  plain  mandate  of  the  Legislature,  that  these  provisions  of 
the  Code,  as  amended,  confer  no  power  upon  the  Court  of  Com- 
mon Pleas  to  entertain  appeals  from  the  judgments  of  the  officers 
authorized  to  entertain  these  special  proceedings.  The  Court  of 
Appeals  have  decided  this  question  in  the  case  of  Benjamin  v. 
Benjamin  (1  Seld.,  383),  holding  that  the  Code,  by  this  section 
471,  exempts  proceedings  of  this  sort  from  its  operation. 

It  follows,  therefore,  that  the  only  mode  of  review  of  these 
proceedings  in  the  city  of  New  York,  is  by  the  writ  of  certiorari 
issuing  from  this  court ;  that  the  appeal  taken  from  the  proceed- 
ings of  the  defendant  in  this  case  to  the  Common  Pleas  is  unau- 
thorized by  law  and  void,  and  presents  no  reason  why  he  should 
not  issue  the  warrant  to  dispossess  the  tenant,  in  accordance  with 
his  judgment,  as  directed  by  statute. 

Not  having  performed  a  duty  clearly  enjoined  upon  him  by 
law,  a  mandamus  is  the  proper  remedy  to  compel  him  so  to  do, 
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and  one  must  accordingly  issue  in  this  case.  Stafford  v.  The 
Union  Bank  of  Louisiana  (17  Sow.  U.  S.  It.,  275) ;  Stafford  v. 
New  Orleans  Canal  &  Banking  Company  (/&.,  283) ;  Hall  v. 
Supervisors  of  Oneida  County  (19  Johns.,  259);  Ex  p.  Fleming 
(4  Hill,  481) ;  Adriance  v.  Supervisor  of  New  York  (12  Hav., 
224) ;  The  People  v.  Clerk  of  Marine  Court  (3  Abbotts'  Pr.  R., 
57,  S.  C.,  on  appeal,  Ib.,  309),  are  authorities  for  holding  that 
this  is  the  proper  remedy. 


FITZPATRICK  a.  FLAGG. 

New  York  Common  Pleas ;  Special  Term,  July,  1857. 

STATUTORY  CONSTRUCTION. — ADVANCES  FROM  CITY  TREASURY. — 
INJUNCTION  AGAINST  MUNICIPAL  OFFICERS. 

A  tax  can  be  said  to  be  "  collected"  only  when  it  has  been  paid  by  those  on  whose 
property  it  has  been  levied. 

The  Metropolitan  Police  Act  (2  Laws  of  1857,  200,  ch.  569)  confers  no  authority 
for  raising  by  loan  moneys  for  meeting  payments  due  to  the  members  of  the 
force,  before  the  tax  authorized  by  section  26  has  been  collected. 

An  injunction  should  not  be  granted  to  restrain  the  officers  having  charge  of  a  mu- 
nicipal treasury  from  making  payments  out  of  moneys  raised  by  them  in  antici- 
pation of  the  collection  of  a  tax  authorized  to  be  levied  for  the  purpose  of  meet- 
ing such  payments. 

In  what  cases  and  upon  what  grounds  the  order  of  injunction  should  be  allowed. 

It  seems  that  the  corporation  of  a  city  should  be  made  a  party  to  an  action,  the 
object  of  which  is  to  control  the  agents  of  the  corporation  in  the  disposal  of 
moneys  solely  under  the  control  of  the  corporation. 

Motion  for  an  injunction. 

The  plaintiff  in  this  action,  a  tax-payer,  &c.,  in  the  city  of 
New  York,  sought  to  restrain  by  injunction  the  corporate  officers 
of  the  city  from  advancing  funds  from  the  city  treasury  for  the 
payment  of  the  metropolitan  police  force. 

The  grounds  of  his  action  are  stated  in  the  opinion,  as  well  as 
in  the  complaint,  which,  as  the  action  was  of  peculiar  character, 
we  give  in  full  below.* 

0  TITLE  OF  THE  CAUSE. 

John  Fitzpatrick,  plaintiff  in  this  action,  complaining  in,  his  own  behalf 
as  well  as  on  the  behalf  of  all  others  similarly  interested,  who  may  come  in  and 
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E.  Jennings,  Jr^  and  P.  Y.  Cutler,  for  the  motion. 
David  Dudley  Field  and  William  Curtis  Noyes,  opposed. 

INGRAHAM,  F.  J. — The  motion  made  in  this  case  is  for  an  in- 
junction against  the  defendants,  restraining  them  from  signing 

contribute  towards  the  expense  of  this  action,  complains  of  Azariah  C.  Flagg, 
comptroller  of  the  city  and  county  of  New  York  ;  Fernando  Wood,  mayor  of  the 
city  of  New  York  ;  David  T.  Valentine,  clerk  of  the  common  council  of  the  city 
of  New  York ;  Andrew  V.  Stout,  chamberlain  of  the  city  and  county  of  New 
York  ;  and  Simeon  Draper,  James  W.  Nye,  James  Bowen,  Jacob  Cholwell,  and 
James  S.  T.  Stranahan,  Commissioners  of  Police  of  the  Metropolitan  Police  Dis- 
trict of  the  State  of  New  York,  defendants,  and  respectfully  states  to  this  court : 

That  this  plaintiff  is  a  tax-payer  and  corporator  of  the  city  of  New  York,  re- 
siding therein ; 

That  said  defendant  Azariah  C.  Flagg  is  the  comptroller  of  the  city  and  county 
of  New  York,  and  as  such  is  the  proper  officer  to  draw  all  warrants  upon  the  city 
chamberlain, — that  the  said  defendant  Fernando  Wood  is  the  mayor  of  the  city 
of  New  York,  and  David  T.  Valentine  is  the  clerk  of  the  common  council  of  the 
city  of  New  York,  and  as  such  it  is  their  official  duty  to  countersign,  and  they 
countersign  all  warrants  drawn  by  the  comptroller  of  the  city  and  county  of  New 
York  upon  the  city  chamberlain  of  the  said  city  and  county  ; 

That  it  is  provided  by  section  27  of  an  act  of  the  Legislature  of  the  State  of  New 
York,  entitled  "  An  act  to  establish  a  Metropolitan  Police  District,  and  to  provide 
for  the  government  thereof,"  passed  April  15, 1857,  that  the  sum  of  money  styled 
the  Police  Fund,  collected  by  the  city  of  New  York  for  the  purposes  of  police 
therein  during  the  years  1856  and  1857,  not  expended  in  the  treasury  of  the  said 
city,  shall  immediately  upon  the  organization  of  the  Board  of  Police,  and  after 
due  notice  to  that  effect  served  upon  the  comptroller  of  the  city  and  county  of 
New  York,  be  paid  into  the  State  treasury,  as  part  of  the  Police  Fund.  That  the 
Board  of  Police  of  the  said  "The  Metropolitan  Police  District"  have  not  on  or 
before  any  day  of  June,  1857,  apportioned  any  sum  or  sums  of  money  as 
requisite  and  needful  to  be  raised  by  said  city  and  county  for  any  one  or  more 
years,  as  the  plaintiff  has  been  informed  and  believes  ;  nor  have  the  Board  of  Su- 
pervisors of  the  said  city  and  county  raised  or  collected  by  tax  any  sum  or  sums 
of  money  within  said  city  for  the  Board  of  Police,  within  the  said  Metropolitan 
Police  District,  for  any  one  or  more  years,  nor  is  there  any  sum  or  sums  of  money 
now  collected  by  the  said  city  of  New  York,  and  unexpended  in  the  treasury  of 
the  said  city  for  the  purposes  of  police  therein,  during  the  years  1856  and  1857,  to 
be  paid  into  the  State  treasury  as  part  of  the  Police  Fund  referred  to  in  said  act ; 

That  the  said  defendant  Azariah  C.  Flagg,  as  comptroller  of  the  city  and  county 
of  New  York,  purposes,  contemplates,  and  intends,  notwithstanding  that  there  are 
no  funds  in  the  treasury  of  the  city  of  New  York  to  the  credit  of  the  Police  Fund, 
to  draw  his  warrant  on  the  city  treasury  for  the  sum  of  $100,000,  to  be  paid  to 
the  comptroller  of  the  State  of  New  York,  or  some  other  officer  of  the  State,  for 
the  use  of  the  Commissioners  of  Police  of  the  Metropolitan  Police  District  of  the 
State  of  New  York,  and  to  have  the  same  countersigned  by  Fernando  Wood,  as 
mayor  of  the  city  of  New  York,  and  David  T.  Valentine,  clerk  of  the  common 
council  of  the  said  city,  and  paid  by  the  said  Andrew  V.  Stout,  chamberlain  of 
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and  paying  a  check  for  $100,000  to  the  State  treasury,  for  the 
use  of  the  police  commissioners  in  paying  the  metropolitan 
police  of  the  city  of  New  York. 

the  said  city,  and  unless  restrained  by  the  order  of  this  honorable  court,  as  this 
plaintiff  has  been  informed  and  believes,  and  on  such  information  and  belief  states 
that  the  said  comptroller  of  the  city  and  county  of  New  York  will  draw  such  war- 
rant, and  that  the  same  will  be  countersigned  by  the  mayor  of  the  city  of  New 
York  and  the  clerk  of  the  common  council  of  the  said  city,  and  accepted  and  paid 
by  the  said  city  chamberlain  ;  and  this  plaintiff,  and  all  other  persons  similarly 
interested,  will,  by  the  consummation  of  such  acts,  be  injured  irreparably,  the 
said  statute,  in  its  terms  and  in  its  spirit,  be  violated,  and  the  credit  of  the  city 
be  impaired ; 

That  the  said  comptroller,  mayor,  and  city  chamberlain,  are,  as  the  plaintiff  is 
informed  and  believes,  urged  to  take  the  unauthorized  measure  above  indicated 
by  the  Commissioners  of  Police  of  the  Metropolitan  Police  District  of  the  State  of 
New  York,  who  have  already,  as  the  plaintiff  has  been  informed  and  believes,  in- 
duced the  said  comptroller  to  draw  his  warrant  on  the  said  city  chamberlain,  and 
to  sign  the  same,  requiring  the  said  city  chamberlain  to  pay  the  sum  of  $100,000 
to  his  own  order,  to  be  placed  to  the  credit  of  the  treasurer  of  the  Metropolitan 
Police,  and  such  warrant  has  been  presented  to  the  mayor  to  be  countersigned, 
but  has  been  returned  by  him  unsigned,  on  the  ground  that  it  is  not  authorized 
by  law  in  the  form  as  now  drawn,  and  to  be  altered  or  changed  in  form  ; 

That  the  corporation  of  the  city  of  New  York  for  a  long  time  past  have  been  and 
now  are  raising  money  upon  revenue  bonds,  and  paying  for  the  use  thereof  inter- 
est at  the  rate  of  7  per  cent,  per  annum  ;  that  if  said  defendant,  Azariah  C. 
Flagg,  comptroller  of  the  city  and  county  of  New  York,  shall  so  draw  his  war- 
rant for  the  said  sum  of  $100,000,  and  have  the  same  countersigned  by  Fernando 
Wood,  mayor  of  the  city  of  New  York,  and  David  T.  Valentine,  as  clerk  of  the 
common  council  of  the  said  city,  the  same  would  be  paid  by  the  chamberlain  of 
the  city  of  New  York  as  county  treasurer  of  the  county  of  New  York,  from  moneys 
borrowed  by  the  said  city  for  its  use,  or  from  money  which  the  corporation 
of  the  city  of  New  York  will  be  compelled  to,  or  will  borrow  at  an  interest  of  7 
per  cent,  per  annum  upon  revenue  bonds,  thereby  subjecting  the  corporation  of 
the  city  and  county  of  New  York,  and  the  tax-payers  and  corporators  thereof,  to 
the  loss  of  the  interest  of  $100,000,  from  the  time  that  the  said  warrant  so  drawn, 
as  aforesaid,  shall  be  paid  by  the  city  chamberlain,  until  the  same  shall  be  here- 
after collected  and  paid  into  the  city  treasury  : 

Wherefore  the  plaintiff  prays  final  judgment,  and  that  the  said  defendants  may 
be  restrained  by  an  injunction  order  of  this  court  from  drawing,  countersigning, 
or  paying  any  warrant  upon  account  of  or  against  the  Police  Fund  of  the  city  or 
county  of  New  York,  to  be  paid  to  the  comptroller  of  the  State  of  New  York  or 
other  State  officer,  or  to  be  paid  to  the  credit  of  the  treasurer  of  the  Metropolitan 
Police,  until  the  same  or  some  part  thereof  shall  have  been  collected,  and  from 
drawing,  countersigning,  or  paying  any  warrant  for  such  purpose  for  any  greater 
sum  or  amount  than  shall,  or  may  from  time  to  time,  be  collected  and  paid  into 
the  treasury  of  the  city  or  county  of  New  York  on  account  of  the  Police  Fund  of 
the  said  city  or  county  of  New  York. 

E.  JENNINGS,  JR.,  Plaintiff's  Attorney. 

VERIFICATION. 
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The  plaintiff,  as  a  tax-payer,  for  himself  and  others,  asks  for 
this  relief,  upon  the  ground  that  such  payment  cannot  be  made 
until  after  the  amount  to  be  raised  by  tax  for  1857  for  police 
purposes,  shall  have  been  collected  and  paid  into  the  city 
treasury. 

That  no  part  of  the  tax  for  the  present  year  has  yet  been  col- 
lected from  the  tax-payers  is  conceded ;  but  it  appears,  by  the 
answer  of  the  comptroller,  that  he  has  raised  by  loan  on  tempo- 
rary bonds  a  sum  of  money,  of  which  there  remains  in  the  treas- 
ury $160,000,  applicable  specially  to  this  purpose;  and  that 
such  funds,  unless  used  for  the  pay  of  the  police,  must  remain  in 
the  treasury  and  be  unproductive,  while  the  city  is  paying  inter- 
est therefor. 

Section  27  of  the  police  act  (Laws  <?/'1857,  200,  ch.  569)  pro- 
vides for  the  payment  of  the  moneys  to  be  raised  for  that  pur- 
pose, to  be  paid  when  collected  into  the  city  treasury,  and  imme- 
diately thereafter  into  the  treasury  of  the  State,  and  to  be  paid 
therefrom  to  the  treasurer  of  the  Board  of  Police. 

The  meaning  of  the  term  "  collected"  is  to  be  gathered  from 
section  26,  where  it  is  provided  that  the  Board  of  Supervisors 
shall  raise  and  collect  by  tax  such  sums  of  money  as  the  Board 
of  Police  shall  apportion. 

There  can  be  but  one  meaning  applied  to  the  term  "  collected," 
and  that  is  when  the  tax  has  been  paid  by  those  on  whose  prop- 
erty the  tax  has  been  levied.  "When  so  collected  it  is  to  be  paid 
over  to  the  State  treasury  for  these  purposes.  Until  such  collec- 
tion is  made,  no  mandamus  would  lie  against  the  corporation  to 
compel  the  payment,  and  until  so  paid  no  money  could  be  drawn 
from  the  State  treasury  for  the  pay  of  policemen.  Section  23  of 
the  act  provides  for  the  payment  of  the  men  in  monthly  pay- 
ments, and  the  first  meeting  of  the  Board  of  Police  was  the 
period  at  which  their  power  and  authority  over  the  police  of  the 
city  was  to  commence. 

A  strict  construction  of  the  statute  must  lead  to  the  result,  that 
although  the  payment  was  thus  to  be  made  monthly,  still  no 
authority  was  conferred  by  this  act  to  raise  the  money  by  loan 
for  meeting  these  payments  before  the  tax  was  collected. 

The  question  then  arises,  whether  this  court,  in  the  exercise  of 
the  discretion  vested  in  it,  should  restrain  the  officers  of  the  city 
having  charge  of  the  public  treasury  from  making  such  pay- 
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ments  out  of  moneys  raised  by  them  in  anticipation  of  such  tax. 
The  injury  to  the  plaintiff  and  other  tax-payers  is  not  of  that 
serious  character  which  calls  for  the  exercise  of  this  power.  It 
is  not  denied  but  that  the  payment  will  be  legal  when  the  tax 
therefor  shall  have  been  collected.  This  will  probably  be  in 
October  next,  and  the  injury  and  loss  to  be  sustained  is  the 
interest  on  this  sum  to  be  advanced  up  to  that  period.  But 
even  that  loss  cannot  be  sustained,  as  appears  by  Comptroller 
Flagg's  answer,  because  the  liability  for  such  interest  has  already 
been  incurred,  and  the  money  will  be  idle  in  the  treasury  if  not 
used  for  this  purpose.  The  charter  authorizes  the  borrowing  of 
money  for  public  purposes  in  anticipation  of  the  tax,  and  a  lib- 
eral construction  of  that  provision,  with  those  already  referred 
to,  would  warrant  an  advance  of  money  under  such  circumstances 
to  meet  the  necessary  payments  of  the  department,  prior  to  the 
collection  of  the  tax  under  section  26. 

There  are  other  views  of  this  question  which  have  been 
pressed  upon  the  court,  and  some  of  which  are  deserving  of  con- 
sideration. 

The  police  act  has  been  sustained  by  the  courts,  and  is  now 
conceded  to  be  the  law  of  the  land,  and  all  laws  inconsistent 
with  it  are  repealed.  The  former  police  of  the  city  has  been  dis- 
banded, and  is  no  longer  in  authority,  and  a  neglect  or  refusal  to 
pay  the  metropolitan  police  might  very  much  weaken  its  force, 
and  create  greater  evils  to  the  tax-payers  than  that  now  com- 
plained of.  Such  neglect  or  refusal  to  pay  would  also  entitle 
them  to  interest  on  their  pay  after  it  became  due,  and  would 
thereby  increase  instead  of  diminish  the  expense. 

It  appears  from  the  complaint  that  his  honor,  the  mayor,  and 
the  comptroller, — who  are  the  guardians  of  the  public  funds,  and 
without  whose  signatures  the  payment  could  not  be  made, — are 
willing  to  make  the  payment  from  the  treasury,  and  I  am  bound 
to  conclude  that  these  officers  would  not  consent  to  such  a  course, 
unless  they  were  satisfied  that  such  an  advance  could  be  made 
without  injury  to  the  public  interests.  From  what  has  already 
been  stated,  it  is  apparent  that  under  any  circumstances  the 
injury  which  the  plaintiff  seeks  to  prevent  would  be  small  in 
amount,  and  not  of  that  serious  character  which  should  call  for 
the  interposition  of  this  court  by  injunction.  When  in  addition 
to  these  considerations  it  is  remembered  that  the  payment  now 
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sought  to  be  enjoined  is  intended  for  the  payment  of  the  police 
of  the  city,  under  a  law  which  the  courts  have  held  to  be  valid 
and  constitutional — that  without  that  police  the  city  would  be 
unprotected — that  the  men  employed  thereon  are,  many  of  them, 
if  not  all,  dependent  on  their  pay  for  the  support  of  themselves 
and  their  families,  I  cannot  but  conclude  that  the  evils  which 
would  follow  from  granting  the  injunction  would  be  much 
greater  than  those  which  are  sought  to  be  prevented  by  invok- 
ing the  aid  of  this  court ;  and  although  there  are  technical 
grounds  upon  which  the  plaintiff's  motion  might  be  granted, 
yet  I  am  not  satisfied  that,  to  the  tax-payers  themselves,  the 
evils  which  would  follow  from  allowing  the  injunction  would 
not  be  far  greater  than  could  be  sustained  by  the  contem- 
plated payment,  even  if  it  involved  the  loss  of  all  the  interest 
thereon. 

The  court  has  always  to  exercise  a  discretion  in  granting  or 
refusing  the  remedy  of  injunction,  and  in  my  judgment  that  dis- 
cretion should  be  so  exercised  that  a  writ  which,  under  proper 
circumstances,  is  a  remedial  measure  of  great  value,  should  not 
be  misused,  and  instead  of  being  allowed  for  the  protection  of 
the  citizen,  be  turned  into  an  engine  of  oppression  and  wrong. 
It  is  not  for  every  trifling  injury  or  trivial  departure  from  the 
provisions  of  law,  that  the  remedy  by  injunction  should  be  re- 
sorted to ;  and  where  the  use  of  this  writ  will  cause  a  greater 
public  injury  than  can  in  any  event  follow  from  the  acts  sought 
to  be  restrained,  I  have  no  hesitation  in  saying  that  it  ought  not 
to  be  allowed. 

This  remedy  by  injunction  has  already  been  extended  much 
further  than  in  my  judgment  is  desirable  under  the  provisions  of 
the  Code,  and  I  do  not  think  the  public  interests  will  be  pro- 
moted by  extending  it  to  every  technical  violation  of  law  with- 
out regard  to  the  consequences  which  would  flow  from  its  allow- 
ance. The  Metropolitan  Police  law  has  been  sustained  by  the 
courts ;  the  necessity  of  paying  those  employed  in  this  branch  of 
the  public  service  is  evident,  not  only  for  the  sake  of  those  em- 
ployed and  their  families,  but  also  for  its  efficiency  ;  and  although 
from  a  defect  in  the  provisions  of  the  statute  the  means  of  imme- 
diate payment  have  not  been  provided,  still  there  is  no  sufficient 
reason  why  the  process  of  injunction  should  be  resorted  to  for 
the  prevention  of  a  payment,  which  the  public  officers  in 
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whom  the  authority  is  vested  can  see  may  be  made  in  advance 
of  the  collection  of  the  tax  without  injury  to  the  public  inter- 
ests. 

The  result  to  which  I  have  arrived  upon  the  examination  of 
the  merits  of  this  motion  renders  it  unnecessary  for  me  to  express 
any  opinion  upon  the  question  of  jurisdiction  raised  by  the  de- 
fendant's counsel ;  I  will,  however,  add,  that  in  my  judgment  the 
corporation  of  the  city  should  have  been  made  a  party  when  the 
object  is  to  control  their  agents  in  the  disposition  of  money  solely 
under  the  control  of  that  body. 

The  motion  for  a  continuance  of  the  injunction  must  be  denied, 
and  the  temporary  injunction  be  dissolved. 


CEAKY  a.  NORWOOD. 

Supreme  Court,  Sixth  District ;  At  Chambers,  September,  1857. 
COSTS. — ACT  OF  1857. — DEMTTKRER. 

Costs  are  taxable  under  the  statutes  in  force  at  the  time  of  the  taxation. 

Where,  on  a  decision  overruling  a  demurrer  to  an  answer,  leave  is  given  to  the 
plaintiff  to  withdraw  his  demurrer  on  payment  of  costs,  the  defendant  is  not 
entitled  to  claim  costs  before  notice  of  trial,  but  may  demand  costs  for  subse- 
quent proceedings  before  trial,  together  with  a  trial  fee. 

Question  of  costs,  submitted  on  stipulation. 

This  action  was  brought  by  Walter  Crary  against  William 
Norwood.  The  defendant  having  answered,  the  plaintiff  de- 
murred to  one  of  the  defences  contained  in  the  answer,  for  insuf- 
ficiency. Issue  upon  the  demurrer  was  joined  early  in  1855, 
and  was  argued  in  July  of  that  year,  but  it  was  not  decided 
until  May,  1857,  when  the  demurrer  was  overruled,  and  the 
answer  held  good.  Leave  was  given  to  the  plaintiff  to  withdraw 
the  demurrer  on  payment  of  costs. 

The  defendant  claimed  that  he  was  entitled  to  the  following 
items  of  costs,  viz. : 
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For  proceedings  before  notice  of  trial,  -  -     $10  00 

For  subsequent  proceedings  before  trial,       -        -       10  00 
For  the  trial  of  the  issue  of  law,  -        -        -  15  00 

$35  00 

The  plaintiff  insisted  that  the  costs  must  be  adjusted  under  the 
Code  as  it  stood  when  the  issue  upon  the  demurrer  was  argued, 
and  that  the  plaintiff  was  only  entitled  to  a  trial  fee. 

W.  F.  Warner,  for  the  plaintiff. 
N.  W.  Davis,  for  the  defendant. 

BALCOM,  J. — The  defendant  is  entitled  to  the  costs  which  have 
been  occasioned  by  the  demurrer,  and  no  more. 

It  was  held  in  the  case  of  The  Supervisors  of  Onondaga  v. 
Briggs  (3  Den.,  173),  that  where  the  rate  of  compensation  for 
attorneys  and  counsellors  is  changed  by  the  Legislature  during  the 
progress  of  a  suit,  the  costs  of  such  suit  are  to  be  taxed  according 
to  the  statute  in  force  at  its  termination.  In  Moore  a.  "VVester- 
velt  (I!  How.  Pr.  R.,  279),  the  Superior  Court  of  New  York 
city  held  that  the  plaintiff  was  entitled  to  have  his  costs  adjusted 
according  to  the  Code  as  it  existed  at  the  time  of  the  verdict,  as 
respected  all  items  prior  to  that  date.  The  same  principle  was 
held  at  the  Monroe  special  term  by  Justice  Smith,  in  June  last, 
in  Steward  a.  Lamoreaux  (5  Abbotts'  Pr.  R.,  14).  And  within 
the  principle  settled  by  these  adjudications,  the  items  and 
amount  of  the  defendant's  costs,  occasioned  by  the  plaintiff's 
demurrer  in  this  action,  must  be  determined  by  the  Code  as  it 
stood  when  the  decision  overruling  the  demurrer  was  made. 

The  defendant  is  not  entitled  to  $10  costs  for  proceedings  be- 
fore notice  of  trial,  because  that  item  was  not  occasioned  by  the 
demurrer  (3  Sandf.,  756),  but  by  section  307  of  the  Code,  as  it 
was  amended  by  the  act  of  April  17,  1857,  the  defendant  is 
entitled  to  $10,  "  for  all  subsequent  proceedings  before  trial," 
and  $15,  "  for  the  trial  of  the  issue  of  law,"  making  $25  in  all. 
(Hendricks  a.  Bouck,  2  Abbotts'  Pr.  R.,  360 ;  Nellis  a.  DeForest, 
6  How.  Pr.  R.,  413 ;  3  Sandf.,  756.) 

No  fee  for  the  clerk  on  the  trial  nor  any  disbursements  have 
been  claimed. 
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Supreme  Court,  Sixth  District;  At  Chambers,  September,  1857. 
COSTS. — EIGHT  TO  ALLOWANCE. — ATTACHMENT  SUIT. 

Under  section  308  of  the  Code  (as  amended  1857)  the  plaintiff,  in  an  action  in 
which  a  warrant  of  attachment  has  been  issued,  is  entitled  to  charge  an  allow- 
ance, as  authorized  by  that  section,  on  tender  of  debt  and  costs  made  before  the 
time  to  answer  has  expired. 

But  the  percentage  is  to  be  computed  upon  the  amount  which  plaintiff  is  entitled 
to  recover,  not  upon  the  value  of  the  property  attached. 

"Whether  the  value  of  the  property  attached  may  control  the  amount  of  the  per- 
centage, where  such  value  is  less  than  the  sum  plaintiff  is  entitled  to  recover ; 
or  where  the  summons  in  the  action  is  not  personally  served,  and  defendant 
does  not  appear; — Query? 

Question  of  costs  submitted  on  stipulation. 

This  action  was  brought  by  Joseph  Brace  against  Alexander 
Beatty,  to  recover  one  hundred  and  seventy  dollars,  and  interest 
from  April  14,  1856.  The  action  was  commenced  June  26, 
1857.  A  warrant  of  attachment  was  issued  by  the  county  judge 
of  Otsego  county  against  the  defendant ;  and  by  virtue  thereof 
the  sheriff  of  that  county  attached  property  inventoried  at  about 
$4000  in  value,  consisting  of  a  farm  and  personal  property  be- 
longing to  the  defendant. 

At  the  time  of  issuing  the  attachment,  the  sheriff  had  in  his 
hands  executions  sufficient  to  exhaust  the  personal  property  of 
the  defendant ;  and  he  had  no  choses  in  action.  The  farm 
attached  was  inventoried  as  encumbered  by  a  prior  mortgage  of 
$1500. 

Before  the  time  for  answering  expired,  the  defendant  offered 
to  pay,  and  tendered  to  the  plaintiff  the  full  amount  of  his  claim, 
as  stated  in  his  complaint,  and  all  costs  and  disbursements,  ex- 
cept the  sum  of  $60,  which  the  plaintiff's  attorneys  claimed 
under  sections  308  and  309  of  the  Code.  The  plaintiff  refusecj. 
to  accept  the  tender.  The  action  was  subsequently  settled  before 
judgment,  and  the  plaintiff's  damages  and  costs  were  paid, 
except  this  item  of  $60. 
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The  question  whether  the  plaintiff  was  entitled  to  the 
claimed,  was  now  submitted  to  Mr.  Justice  Balcom,  by  stipulation. 

Lathrop  (&  Brown,  for  the  plaintiff. 
Z.  /.  Burditt,  for  the  defendant. 

BALCOM,  J. — The  amendments  to  the  Code  passed  April  17, 
1857,  were  in  force  when  this  action  was  settled.  It  is  provided 
by  section  322  of  the  Code,  that,  "  upon  the  settlement,  before 
judgment,  of  any  action  mentioned  in  section  304,  no  greater 
sum  shall  be  demanded  from  the  defendant,  as  costs,  than  at  the 
rates  prescribed  by  that  section."  Section  304  prescribes  the 
actions  in  which  the  plaintiff  may  recover  costs ;  it  limits  the 
amount  in  certain  actions  by  the  amount  of  damages  or  value  of 
the  property  recovered  ;  and  it  prohibits  the  plaintiff  recovering 
more  than  one  bill  of  costs,  other  than  disbursements,  where  he 
brings  several  actions  on  one  bond,  recognizance,  promissory 
note,  bill  of  exchange,  or  other  instrument  in  writing,  or  in  any 
other  case,  for  the  same  cause  of  action,  against  several  parties 
who  might  have  been  joined  as  defendants  in  the  same  action. 
This  is  the  only  way  in  which  rates  of  costs  are  prescribed  at  all 
by  section  304,  and  this  is  all  that  the  term  rates  can  mean  as  it 
is  employed  in  section  322.  Sections  307,  308,  and  309  must 
therefore  be  examined,  to  determine  the  items  of  costs  to  which 
the  plaintiff  was  entitled  upon  the  settlement  of  the  action  before 
judgment. 

The  plaintiff  was  clearly  entitled,  under  section  307,  to  $10 
costs,  besides  disbursements  "  for  all  proceedings  before  notice 
of  trial"  (Rockefeller  v.  Weiderwax,  3  Sow.  Pr.  ft.,  382). 
Under  the  Code,  as  it  stood  in  1852,  Justice  Harris  held,  as  a 
general  rule,  the  plaintiff  should  not  have  an  extra  allowance  as 
costs  in  an  attachment  suit  where  the  defendant,  before  the 
plaintiff  was  entitled  to  take  judgment  by  default,  came  in  and 
confessed  judgment;  but  he  added  that  there  was  no  pretence 
in  the  case  before  him  "that  the  proceedings  were  attended 
with  any  more  than  ordinary  labor  or  difficulty  (Davison  a. 
Warning,  9  How.  Pr.  R.,  254).  The  learned  judge  might  well 
have  refused. to  grant  any  extra  allowance  as  costs,  in  the  cases 
referred  to,  on  the  ground  that  they  were  not  difficult  or  extraordi- 
nary. His  decision,  therefore,  is  not  entitled  to  the  weight  it 
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would  have  if  only  the  single  question  had  been  before  him, 
whether  a  plaintiff  in  an  attachment  suit  was  entitled  to  an  extra 
allowance,  where  the  defendant  confessed  judgment  before  the 
time  for  answering  expired. 

In  the  New  York  Fire  &  Marine  Insurance  Company  a.  Bur- 
rell  (9  How.  Pr.  R.,  398),  an  extra  allowance  was  given  in  a 
foreclosure  suit,  where  a  tender  had  been  made  before  judg- 
ment, of  the  amount  due,  with  interest  and  costs  to  the  time  of 
making  the  tender.  And  Justice  Clerke  there  used  the  follow- 
ing language:  "The  allowance  is  made  for  services  commencing 
from,  the  institution  of  the  action,  which  are  generally  more  im- 
portant and  onerous  in  the  first  than  in  the  subsequent  stages. 
It  is,  in  fact,  made  for  services  performed  throughout  the  prose- 
cution of  the  action,  rather  than  for  services  rendered  at  any 
particular  stage  of  it,  and  certainly  not  exclusively  for  services 
rendered  after  the  judgment  has  been  obtained"  (9  How.  Pr. 
R.,  400).  In  McQuade  a.  The  New  York  &  Erie  Railroad 
Company  (11  How.  Pr.  R.,  437)  Bosworth,  J.,  said  :  "  In  some 
cases  full  as  much  professional  labor  and  skill  are  requisite  in 
the  proceedings  prior  to  the  notice  of  trial,  as  upon  the  trial 
itself;"  and  I  fully  concur  in  the  correctness  of  these  views. 

The  only  course  which  the  defendant  could  pursue  to  stop  the 
plaintiff's  proceedings  in  this  action,  or  to  save  himself  from  the 
payment  of  subsequent  costs,  was  to  tender  to  the  plaintiff  the 
amount  of  his  demand  with  the  costs  of  the  action  "  to  the  time 
of  making  such  tender"  (2  Rev.  Stats.,  553,  §  20).  What  were 
the  costs  of  this  action  at  the  time  the  tender  and  settlement 
were  made  ?  No  question  has  been  raised  that  they  did  not 
include  $10,  "  for  all  proceedings  before  notice  of  trial,"  besides 
disbursements,  and  the  fees  of  the  sheriff.  By  the  letter  of  the 
Code  a  party  to  an  action  is  not  entitled  to  any  costs  except 
upon  the  recovery  of  a  judgment,  but  its  spirit  and  meaning 
give  the  prevailing  party,  when  the  other  acknowledges  himself 
to  be  in  the  wrong  and  wishes  to  stop  the  litigation,  costs,  and 
disbursements  for  all  services  that  have  been  performed  in  the 
action.  Sections  308  and  309  of  the  Code,  as  amended  by  the 
Legislature  of  1857,  prescribe  the  items  of  costs  to  which  the 
plaintiff  is  entitled,  upon  the  settlement  of  an  action  before  judg- 
ment, as  much  as  section  307  does,  if  the  case  be  one  in  which  the 
plaintiff  is  entitled  to  a  percentage,  as  costs,  in  case  of  a  recov- 
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ery  of  judgment.  If  the  defendant  had  suffered  the  plaintiff  to 
enter  a  judgment  in  this  action,  the  latter  would  have  recovered 
a  percentage  by  way  of  costs  as  well  as  the  other  costs  specified 
in  section  307.  The  percentage  allowed  by  sections  308  and 
309  are  given  to  compensate  the  plaintiff  as  well  for  services 
performed  and  expenses  incurred  before  the  notice  of  trial  in  the 
action  as  afterwards.  A  part,  at  least,  of  the  services  were  per- 
formed, and  a  portion,  at  least,  of  the  expenses  were  incurred  in 
this  action,  for  which  the  percentage  is  given,  before  the  tender 
and  settlement  were  made.  No  apportionment  of  the  percent- 
age can  be  made  for  such  services  and  expenses,  and  I  am  una- 
ble to  perceive  any  way  by  which  to  exempt  the  defendant  from 
the  payment  of  the  whole  of  the  percentage  which  the  plaintiff 
would  have  recovered  if  he  had  taken  judgment  in  the  action. 

It  is  easy  to  perceive  that  much  injustice  may  be  done  to 
defendants  in  actions  wherein  a  percentage  is  recoverable,  as 
costs,  when  settled  before  judgment,  as  the  Code  now  is,  but  the 
courts  mnst  enforce  the  laws  as  they  find  them.  If  they  are 
wrong,  the  Legislature  must  filter  or  repeal  them. 

The  plaintiff  is  not  entitled  to  $60  percentage.  He  is  entitled 
to  only  ten  per  cent,  on  the  amount  due  him  at  the  time  the 
tender  and  settlement  were  made ;  and  that  amount  was  only  $183. 

In  an  action  wherein  a  warrant  of  attachment  has  been  issued, 
the  percentage  to  which  the  plaintiff  is  entitled  depends  upon 
the  sum  recovered,  or  on  the  sum  to  which'  he  is  entitled  to 
recover  when  the  tender  and  settlement  are  made  (Code,  §  308). 
If  the  value  of  the  property  attached  can  control  the  amount  of 
the  percentage  in  any  case,  as  to  which  I  will  express  no  opinion, 
it  is  only  in  cases  where  the  value  of  the  property  attached  is 
less  than  the  amount  of  the  recovery,  and  in  actions  wherein 
the  summons  is  not  personally  served,  and  the  defendant  does 
not  appear.  Section  309  of  the  Code  may  possibly  bear  this 
construction  when  considered  in  connection  with  the  preceding 
section.  Any  other  construction  would  lead  to  the  grossest 
injustice,  as  would  be  shown  in  this  case,  by  allowing  a  per- 
centage on  $4000,  the  value  of  the  property  attached,  when  the 
amount  of  the  plaintiff's  demand  is  only  $183.  "Were  the  plain- 
tiff's attorneys  right  in  their  position,  the  plaintiff  would  be  enti- 
tled to  $60  percentage,  if  only  $50  had  been  due  to  him  on  the 
demand  in  suit. 
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But  I  will  not  say  any  thing  furth'er  upon  this  question.  I 
hold  that  the  plaintiff  is  entitled  to  $18.30  percentage,  in  addi- 
tion to  the  $10  "  for  all  proceedings  before  notice  of  trial,"  be- 
sides disbursements.  An  order  to  this  effect  may  be  entered  in 
the  office  of  the  clerk  of  Otsego  county,  in  conformity  with  the 
stipulation  in  the  action. 


FINCH  a.  CAKPENTEK. 

Su/preme  Court,  Second  District ;  Special  Term,  Sept.,  1857. 
ACTION  ON  JUDGMENT. — LEAVE  OF  THE  COUET. 

Section  71  of  the  Code, — prohibiting  actions  to  be  brought  on  judgments  without 
leave  of  the  court, — is  applicable  to  judgments  recovered  before  the  Code. 

The  proper  remedy  where  an  action  is  brought  upon  a  judgment  without  the 
leave  of  the  court  required  by  section  71  of  the  Code,  is  by  motion  to  set  aside 
the  summons  and  complaint. 

Where  defendant  in  an  action  on  a  judgment  moves  to  set  aside  the  summons  and 
complaint,  for  the  reason  that  the  action  was  commenced  without  leave  of  the 
court,  such  leave  should  not  be  granted  nunc  pro  tune,  upon  the  motion  to  va- 
cate the  proceedings,  but  the  plaintiff  should  be  left  to  his  direct  motion  for 
such  leave. 

Motion  to  set  aside  a  summons  and  complaint. 

This  action  was  brought  by  Nathan  Finch  and  others  against 
Daniel  Carpenter.  The  action  was  commenced  April  10,  1857, 
and  was  brought  upon  a  judgment  of  the  Supreme  Court, 
between  the  same  parties,  perfected  April  10, 1837. 

No  leave  to  bring  this  action  was  obtained ;  and  on  an  affi- 
davit of  that  fact  defendant  now  moved  to  set  aside  the  summons 
and  complaint 

L.  W.  Goddard,  for  the  motion. 

C.  Frost,  opposed. — I.  Section  71  of  the  Code  does  not  prevent 
the  bringing  an  action  on  a  judgment  rendered  before  the  Code 
took  effect.  Section  468  provides  that  all  rights  of  action  given 
or  secured  by  existing  laws  may  be  prosecuted  in  the  manner 
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provided  by  the  Code.     See  McGuire  v.  Gallagher  (2  Sandf., 
402) ;  Quick  v.  Keeler  (Ib.,  231). 

II.  If  leave  is  held  necessary,  the  court  may  grant  it  nuncpro 
tune  upon  this  motion.  (Burrough  v.  Smith,  .cited  in  Voorhies* 
Code,  ed.  1855,  §  71,  note  d.) 

BIRDSETE,  J. — I  see  no  reason  for  doubting  that  the  provisions 
of  the  first  clause  of  section  71  of  the  Code  apply  to  judgments  ren- 
dered before  the  Code  took  effect  as  a  law,  as  well  as  to  those 
rendered  thereafter.  The  language  of  the  enactment  is  suffi- 
ciently broad  to  cover  both  classes  of  cases.  And  the  terms  of 
section  73  show  that  where  the  Legislature  intended  to  restrict  the 
operation  of  the  Code  to  subsequently  accruing  rights,  they  felt 
the  necessity  of  making  an  express  exception. 

Nor  is  the  plaintiff's  position  assisted  by  that  part  of  section 
468  of  the  Code,  which  provides  that  all  rights  of  action  given  or 
secured  by  existing  laws,  might  be  prosecuted  in  the  manner 
provided  by  that  act. 

Section  71  applies  merely  to  the  form  of  the  proceedings  ;  and 
section  468  is  fully  complied  with  when  a  party  desiring  to  bring  an 
action  on  a  judgment  recovered  before  the  Code,  is  required  to 
prosecute  in  conformity  with  the  directions  of  section  71 — that 
is,  by  obtaining  leave  to  bring  the  action  by  motion,  on  previous 
notice  to  the  defendant. 

The  proper  method  of  course  for  raising  the  objection  is  by 
motion.  The  complaint  is  not  defective.  It  sets  forth,  prima 
facie,  sufficient  facts  to  show  the  liability  of  the  party  sued.  But 
the  action  is  brought  in  plain  violation  of  the  statute,  and  the 
court  may,  on  a  motion,  interfere  to  prevent  the  act  which  the  law 
thus  forbids. 

The  plaintiffs,  however,  claim  to  be  allowed  the  necessary 
leave  to  bring  the  suit,  nunc  pro  tune,  as  of  a  day  prior  to  the 
commencement  of  this  action.  It  is  sufficient  to  say  here, 
that  leave  is  only  to  be  obtained  of  the  court,  for  good  cause 
shown,  on  notice  to  the  adverse  party.  The  defendant  is  to 
have  the  position  of  the  resisting,  not  of  the  moving  party.  He 
is  entitled  to  have  a  full  opportunity  to  answer  the  plaintiff's 
affidavit.  Such  an  opportunity  has  not  been  given  him  in  this 
case. 

The  defendant's  motion  must  be  granted  with  $10  costs,  unless 


NEW-YORK  227 


Lowerre  a.  Vail. 


the  plaintiffs  shall,  within  twenty  days  after  service  of  this 
order  on  them  or  their  attorney,  give  notice  of  a  motion  for  leave 
to  bring  the  action,  nunc  pro  tune.  If  notice  of  such  motion  is 
given,  then  all  proceedings,  of  both  parties,  are  stayed  till  the 
hearing  and  decision  thereof. 


LOWEKKE  a.  TAIL. 

Supreme  Court,  Second  District ;   Special  Term,  Sept.,  1857. 
COSTS. — NUMBER  OF  WITNESSES. 

Where  defendant  subpoenaed  seventeen  witnesses  upon  an  issue  which  had  been 
previously  found  against  him  on  a  former  trial  of  another  action  presenting  the 
same  issue,  when  he  had  examined  twelve,  but  the  court  allowed  him  to 
examine  five  of  the  seventeen  only, — Held,  that  he  should  be  allowed  to  tax 
.witness  fees  for  all  the  seventeen. 

Appeal  from  an  adjustment  of  costs. 

This  action  was  brought  by  Samuel  "W.  Lowerre,  President  of 
the  Farmers'  &  Citizens'  Bank  of  Long  Island,  against  William 
Yail,  sued  as  endorser  of  a  promissory  note.  The  note  in  suit 
was  one  of  three  discounted  by  the  Bank,  and  a  separate  suit  on 
each  note  was  brought  against  the  defendant ;  two  of  the  suits  by 
Lowerre  as  President,  and  the  third  by  one  Sanger,  who  was 
an  endorser  subsequent  to  Yail.  The  defence  set  up  in  each  case 
was,  that  the  endorsement  was  a  forgery. 

In  the  suit  commenced  by  Sanger,  which  was  first  brought  to 
trial,  the  defendant  examined  twelve  witnesses  to  disprove  the 
genuineness  of  the  endorsement,  but  the  jury  found  a  verdict 
for  the  plaintiff.  On  the  trial  of  the  present  action  the  defend- 
ant subpoenaed  seventeen  witnesses  to  disprove  his  signature  to 
the  note  in  suit,  but  was  allowed  by  the  presiding  judge  to  call 
five  of  them  only,  the  plaintiff  examining  but  three  witnesses  to 
the  same  point.  The  defendant,  however,  introduced  himself  as 
a  witness  under  section  399  of  the  Code  as  amended  1J357.  The 
jury  found  a  verdict  for  the  defendant. 
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On  taxation  of  costs  the  defendant  claimed  and  the  clerk 
allowed  witness'  fees  for  the  seventeen  witnesses  subpoanaed  by 
the  defendant.  To  this  allowance  the  plaintiff  objected,  and 
now  appealed  from  the  adjustment  made  by  the  clerk. 

John  M.  Martin,  for  the  appellant. — I.  "What  number  of  wit- 
nesses a  prevailing  party  shall  be  allowed  to  tax  costs  for,  is  a 
question  entirely  in  the  discretion  of  the  court,  and  cannot  le 
reviewed  in  the  court  above  (Brookshire  v.  Brookshire,  8  Ired., 
74 ;  11  U.  S.  Dig.,  478  ;  pi.  107). 

II.  The  justice  on  the  trial  of  this  action,  in  the  exercise  of 
his  judicial  discretion,  limited  the  defendant  to  the  examination 
of  five  witnesses  besides  himself,  as  he  had  a  right  to  do  (Strobh., 
296).     This  furnished  a  proper  rule  for  the  taxing  officer. 

III.  A  party  to  an  action  is  bound  to  exercise  a  proper  dis- 
cretion as  to  the  number  of  witnesses  necessary  to  prove  or  dis- 
prove a  fact ;  and  he  cannot  call  an  unlimited  number  of  wit- 
nesses and   charge  his   opponent  with  the  expense  ("West  v. 
Shockley,  4  Harring.,  287).     If  he  errs  in  calling  more  than  the 
court  thinks  necessary,  as  in  this  case,  he  must  pay  the  expense 
of  his  own  mistake.     This  was  held  in  a  case  where  character 
was  in  question,  and  the  party  charged  for  forty  witnesses  and 
was  allowed  for  ten  (Irvin  v.  Deyo,  2  Wend.,  285).  That  case  fur- 
nishes a  good  rule  for  decision  in  this  one,  as  to  principle  and 
proportion.     See  also  Bittingham  v.  Collins  (4  Harring.,  298). 

M.  L.  Coll  and  F.  Larkin,  for  the  respondent. 

BIRDSEYE,  J. — The  court  may  unquestionably  exercise  a  dis- 
cretion as  to  the  number  of  witnesses  for  which  a  prevailing 
party  shall  be  allowed  to  tax  costs.  The  party  is  bound  to  exer- 
cise a  proper  discretion  as  to  the  number  of  witnesses  necessary 
to  prove  or  disprove  a  fact.  He  cannot  call  an  unlimited  num- 
ber of  witnesses,  and  charge  the  expense  upon  his  opponent.  If 
he  err  in  calling  more  than  the  court  deem  necessary,  he  must 
bear  the  expenses  of  his  own  mistake. 

But,  unless  there  is  a  clear  disparity  between  the  end  to  be 
accomplished  by  the  proof  and  the  instruments  for  its  accom- 
plishment, I  think  the  court  should  not  interfere.  "Where  forty 
witnesses  to  a  question  of  character  were  compelled  to  attend, 
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and  only  two  were  sworn,  the  court  properly  interfered,  and 
allowed  the  expense  of  ten  only  of  the  forty  witnesses  (Irwin  v. 
Deyo,  2  Wend.,  285).  The  abuse  there  was  manifest.  I  do  not 
find  the  same  abuse  here. 

The  same  issue  had  been  previously  tried,  and  found  against 
the  defendant.  On  that  trial,  he  had  been  allowed  to  examine 
twelve  witnesses.  For  this  trial,  he  had  seventeen  in  attend- 
ance— a  number  slightly  greater  than  he  had  on  the  previous 
trial ;  but  the  increase  was  no  greater  than  he  had  a  right  to 
expect  he  would  be  called  upon  to  meet  on  the  other  side,  for 
the  litigation  had  been  pressed  with  such  vigor  as  to  justify  and 
require  ample  preparation  for  the  defence.  The  limitation  put 
by  the  presiding  judge  on  the  number  of  the  witnesses  to  be  ex- 
amined was  a  departure  from  the  course  pursued  by  the  court  on 
the  previous  trial.  Though  quite  proper,  it  could  not  have  been 
anticipated  by  the  defendant.  It  was  not  made  till  all  the  wit- 
nesses were  subpoenaed,  and  in  attendance,  nor  until  the  second 
day  of  the  trial,  and  nearly  or  quite  at  the  close  of  the  plaintiff's 
case. 

Under  all  the  circumstances  of  the  case,  I  do  not  find  any 
evidence  of  unfair  dealing  or  of  a  design  to  impose  unnecessary 
expense  upon  the  plaintiff.  On  the  contrary,  the  presumption 
was  rather  that  all  this  expense  would  have  to  be  borne  by  the 
defendant,  for  the  previous  trial  had  resulted  unfavorably  to  him. 

As  there  has  been  no  abuse  of  the  discretion  confided  to  the 
party,  there  seems  to  be  no  occasion  for  the  interference  of  the 
court. 

The  clerk's  adjustment  is  affirmed,  with  $7  costs  of  the  motion 
to  the  defendant. 


LOWERRE  a,  YAIL. 

Supreme  Court,  Brooklyn  Special  Term  ;  September ',  1857. 
LEAVE  TO  DISCONTINUE. — PAYMENT  OF  COSTS. 

An  action  brought  in  behalf  of  a  bank,  in  the  name  of  its  president,  is  not  an  ac- 
tion prosecuted  in  another's  right  so  as  to  excuse  the  plaintiff  from  paying  costs. 
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Under  what  circumstances  the  court  should  grant  plaintiff  leave  to  discontinue 
his  action  without  payment  of  costs. 

Motion  for  leave  to  discontinue  without  payment  of  costs. 

Three  actions  were  brought  by  the  plaintiff,  each  against  the 
defendant,  as  endorser  of  a  promissory  note.  The  defence  in 
each  action  was,  that  the  endorsement  was  a  forgery.  On  the 
trial  of  the  action  first  brought  to  trial  the  plaintiff  recovered  a 
verdict  On  the  trial  of  the  second,  the  defendant  offered  him- 
self as  a  witness,  under  section  399  of  the  Code,  as  amended 
1857,  to  disprove  the  genuineness  of  the  endorsement,  and  pre- 
vailed upon  that  question,  and  a  verdict  was  rendered  in  his 
favor. 

The  plaintiff  now  moved,  in  the  third  action,  for  leave  to  dis- 
continue without  payment  of  costs. 

Other  circumstances  are  mentioned  in  the  opinion;  also  in 
our  report  of  proceedings  in  the  second  action  between  these 
parties  (Ante,  227). 

J.  M.  Martin,  for  the  motion,  contended,  among  other  points, 
that  plaintiff  sued  en  autre  droit,  without  notice  of  a  defence, 
and  so  was  excusable  from  costs — citing  Reeder  v.  Seely  (4 
Cow.,  548) ;  Purdy  v.  Purdy  (5  II.,  14) ;  Van  Beuren  v.  Frost 
(4  Wend.,  209) ;  Fowler  v.  Starr  (3  Den.,  164) ;  Shaw  v.  Lyford 
(14  N.  H.,  121). 

M.  L.  Gobi)  and  F.  Larkln,  opposed. 

BIRDSEYE,  J. — The  plaintiff  in  this  case  does  not  sue  en  autre 
droit; — the  action  is  by  the  Bank,  and  solely  for  its  benefit, 
though  in  the  name  of  its  president.  It  cannot  be  likened  to  a 
suit  by  an  executor,  or  administrator,  or  the  assignee  appointed 
in  the  course  of  insolvent  proceedings  (Reeder  v.  Seely,  4  Cow., 
548 ;  Phenix  v.  Hill,  3  Johns.,  249  ;  Purdy  v.  Purdy,  5  Cow.,  14). 
The  protection  which  these  cases  had  extended  to  executors  and 
administrators  was  confirmed  by  statute  (2  JRev.  Stats.,  615,  §17); 
but  it  was  limited  to  cases  where  they  "  necessarily  prosecuted" 
in  the  right  of  their  testator  or  intestate.  Where  the  cause  of 
action  arises  after  the  death  of  the  testator  or  intestate,  so  that 
the  executors  may  declare  in  their  own  right,  they  are  not  to  be 
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excused  from  paying  costs  (Mann  v.  Baker,  5  Cow.,  267 ;  The 
People  v.  Judges  of  Albany  Mayor's  Court,  9  Wend.,  486).  The 
present  action  might  have  been  brought,  equally  well,  in  the 
name  of  the  Bank  itself. 

Nor  can  it  be  properly  contended  that  the  defendant  induced 
the  bringing  of  the  action,  by  any  negligence  in  notifying  the 
Bank  that  his  alleged  endorsement  of  the  note  in  suit  was  not 
genuine.  Only  about  ten  days  elapsed  between  the  maturity  of 
the  note  and  the  commencement  of  this  suit. 

The  defendant  when  called  on  in  behalf  of  Sanger,  the  subse- 
quent endorser  on  this  note,  denied  the  genuineness  of  his  signa- 
ture, visited  Brooklyn  and  made  inquiries  as  to  the  alleged 
forger  of  the  endorsement,  and  gave  notice  to  Sanger  of  the 
forgery.  It  would  seem  probable  that  this  notice  reached  the 
Bank  before  this  suit  was  brought.  At  least,  the  defendant  had  a 
right  to  suppose  it  would  do  so.  But  whether  it  did  or  not,  is 
quite  immaterial  upon  this  motion. 

The  Bank  was  advised  of  the  defence  more  than  two  years 
since,  by  the  answer,  by  affidavits,  and  otherwise.  Instead 
of  applying  for  leave  to  discontinue  without  costs,  as  soon  as  the 
defence  was  interposed,  as  was  done  in  Fowler  v.  Starr  (3  Den., 
165),  and  most,  if  not  all  the  other  reported  cases,  the  plaintiff 
has  chosen  to  keep  up  the  litigation  till  this  time.  The  case  has 
been  regularly  noticed,  and  the  defendant  has  been  compelled  to 
be  constantly  ready  for  the  trial  of  a  question  of  forgery.  But, 
besides,  the  plaintiff,  about  the  same  time,  brought  another  and 
precisely  similar  suit  against  this  defendant,  on  "a  like  endorse- 
ment. Instead  of  uniting  the  two  claims  in  one  suit,  at  the 
commencement,  or  consolidating  them  afterwards,  or  allowing 
one  case  to  await  the  trial  of  the  other,  both  suits  have  been 
pressed  forward,  and  the  necessity  of  a  double  defence  has  been 
imposed  on  the  defendant.  By  either  of  the  courses  suggested, 
the  plaintiff  might  have  avoided  incurring  the  costs  from  which 
he  now  seeks  to  be  relieved.  Having  neglected  to  protect  him- 
self from  them  by  means  so  simple,  he  applies  with  very  ill 
grace  to  the  court  for  relief  from  the  direct  consequences  of  his 
own  acts.  As  he  has  conducted  the  two  suits  in  such  manner  as 
to  have  recovered  the  costs  of  both  from  the  defendant,  if  suc- 
cessful, I  do  not  consider  it  a  proper  exercise  of  judicial  discre- 
tion to  take  the  burden  from  the  party  whose  acts  have  unneces- 


232  ABBOTTS'  PRACTICE  REPORTS. 

The  People  on  rel.  Smith  a,  Flagg. 

sarily  created  it,  and  impose  it  on  the  one  whose  position  as  a 
defendant  left  him  no  choice  but  to  resist  the  unfounded  claims 
brought  against  him. 
Motion  denied,  with  $10  costs. 


THE  PEOPLE  on  the  relation  of  SMITH  a.  FLAGG. 

Supreme  Court,  Second  District ;  Special  Term,  June,  1857. 

POWERS  OF  COMMON  COUNCIL. — PROFESSIONAL  SERVICES. — COSTS. 

The  common  council  of  the  city  of  New  York  have  power  to  employ  the  services 
of  a  surveyor  in  the  work  of  preparing  a  map  of  city  property  ;  and  whether 
such  work  will  be  beneficial  to  the  city  is  a  question  solely  for  its  consideration. 

The  provision  of  the  city  charter  requiring  that  the  various  departments  shall  ad- 
vertise for  sealed  proposals  for  contracts  for  all  "work"  involving  an  expendi- 
ture exceeding  $250,  does  not  apply  to  professional  services; — e  g.,  those  of  a 
surveyor  in  preparing  a  map.  Where  professional  services  are  to  be  employed, 
the  common  council  have  a  power  of  selection,  with  reference  to  securing  the 
requisite  skill,  and  no  advertisement  is  required. 

Costs  should  not  be  awarded  to  relator  on  granting  a  writ  of  mandamus  against 
a  public  officer,  where  it  appears  that  his  refusal  to  comply  with  the  demand  of 
relator  was  conscientious,  and  was  founded  on  reasonable  grounds. 

Application  for  a  mandamus. 

The  facts  appear  sufficiently  in  the  opinion  of  the  court. 

H.  H.  Anderson,  for  the  application. 
M,  V.  B.  Wilcoxson,  opposed. 

S.  B.  STRONG,  J. — On  July  8, 1856,  an  alternative  mandamus 
was  issued  from  this  court,  requiring  the  defendant,  as  comptrol- 
ler of  the  city  of  New  York,  to  draw  his  warrant  upon  the  cham- 
berlain of  that  city,  directing  him  to  pay  to  the  relator  $1250, 
which  he  claimed  to  be  due  to  him  for  services  performed  by 
him  under  a  resolution  of  the  common  council  of  such  city,  and 
which  warrant,  the  same  common  council,  by  another  resolution, 
adopted  after  the  services  had  been  rendered,  had  directed  the 
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comptroller  to  draw;  and,  in  default  thereof,  to  make  known  why 
he  should  refuse  to  do  so.  The  defendant  refused  to  draw  the 
warrant,  and  assigned  various  reasons  for  his  refusal  in  his  return 
to  the  writ,  the  more  material  of  which  I  shall  consider,  after 
making  a  concise  statement  of  the  facts  upon  which  the  relator's 
claim  is  founded. 

On  February  20, 1855,  the  common  council  passed  the  follow- 
ing resolution  :  "  Resolved,  that  the  street  commissioner  be,  and 
he  is  hereby  directed  to  furnish  to  each  member  of  the  common 
council,  to  the  mayor's  office,  and  to  the  chambers  of  the  boards 
of  aldermen  and  councilmen,  a  copy  of  the  map  of  wharves  and 
piers  of  the  North  and  East  rivers,  as  originally  drawn  by  Daniel 
Ewen,  city  surveyor,  and  embracing  the  alterations  and  addi- 
tions to  this  date."  About  April  1,  1855,  the  resolution 
was  put  into  the  hands  of  the  relator,  who  was  at  the  time  (as 
stated  in  the  return)  a  city  surveyor,  "  an  officer  in  the  bureau  of 
surveying,  a  bureau  in  the  street  department  of  the  city,"  by  the 
street  commissioner,  with  a  verbal  direction  "  to  comply  with 
the  requirements  of  the  same."  It  is  in  effect  admitted  in  the 
return  that  the  relator  thereupon  made  a  complete  survey  of  all 
the  piers  and  bulkheads  within  the  district  specified  in  the  reso- 
lution. The  reason  for  this,  according  to  the  report  of  the 
finance  committee  of  the  board  of  councilmen,  which  was  sub- 
mitted to  me  without  objection  on  the  argument,  was,  that  "  upon 
examination  it  was  found  the  alterations  and  additions  were  so 
many,  since  the  date  of  Mr.  Ewen's  map,  in  January  1,  1849,  as 
to  render  necessary  a  complete  new  survey  of  the  wharves  and 
piers,  from  Thirteenth-street  on  the  North  River,  around  the  Bat- 
tery to  Thirteenth-street  on  the  East  River."  The  surveys  and 
examinations  were  commenced  immediately  on  the  receipt  of  the 
instructions  from  the  street  commissioner,  and  prosecuted  with 
all  possible  dispatch,  the  work  occupying  a  large  portion  of  the 
time,  many  of  the  piers  in  the  lower  part  of  the  city  having  to 
be  measured  early  on  Sunday  mornings,  owing  to  their  crowded 
state  during  the  ordinary  working  days ;  and  during  such  time 
the  relator  employed  one  draughtsman  and  two  out-door  assist- 
ants. It  appears  from  the  same  report  that,  with  a  few  excep- 
tions, all  the  piers  within  the  specified  limits,  which  existed  at 
the  time  of  Ewen's  survey,  had  been  altered,  either  by  extend- 
ing or  widening  the  same  ;  that  quite  a  number  of  new  piers  had 
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been  built ;  and  in  many  places  the  line  of  bulkhead  had  been 
changed,  by  carrying  the  same  out  into  the  rivers.  The  report 
also  asserts  that  the  relator  "  did  but  his  duty  as  a  faithful  officer 
of  the  street  department,  in  making  the  surveys."  The  relator 
from  his  original  field-notes,  and  his  line  or  rough  drawings, 
compiled  a  minute  and  accurate  map,  of  which  five  hundred 
lithographic  copies  were  printed  and  bound  under  his  direction 
and  supervision,  and  delivered  to  the  common  council.  Some  of 
the  statements  in  the  report  to  which  I  have  alluded  are  not  in- 
cluded in  the  return,  but  they  are  referred  to  as  the  probable 
inducements  for  the  adoption  by  the  common  council  of  the  fol- 
lowing resolution,  which  became  effective  on  June  26,  1856: 
<;  Resolved,  that  the  comptroller  be,  and  he  is  hereby  directed  to 
draw  his  warrant  in  favor  of  Edwin  Smith  for  the  sum  of  twelve 
hundred  and  fifty  dollars,  in  payment  for  surveys  and  maps  of 
the  wharves  and  piers  North  and  East  rivers,  and  that  the  sum 
be  taken  from  the  appropriation  for  docks  and  slips,  new  work." 
The  services  rendered  by  the  relator  were  not  upon  any  contract 
founded  on  sealed  or  other  bids  or  proposals,  but  were  devolved 
upon  him  in  the  performance  of  his  duty  as  an  officer  of  the 
corporation. 

That  the  services  were  performed  in  the  appropriate  business 
of  the  city,  there  can  be  no  doubt.  The  common  council  had 
the  requisite  jurisdiction  over  the  subject-matter,  and  whether 
the  proposed  work  would  be  beneficial  or  not  was  a  question 
solely  for  its  consideration.  In  that  particular  this  case  differs 
essentially  from  the  People  v.  Lawrence  (6  Hill,  244) ;  Hodges 
v.  The  City  of  Buffalo  (2  Den.,  110) ;  and  Halstead  v.  The  Mayor 
of  New  York  (3  Comst.,  430).  In  The  People  v.  Lawrence  the 
claim  was  for  counsel  fees,  and  other  expenses  attending  the 
defence  of  a  special  justice  on  an  impeachment.  Judge  Bronson 
placed  the  decision,  which  was  adverse  to  the  claim,  expressly 
on  the  ground  that  the  supervisors  "  had  no  jurisdiction  over  the 
subject-matter."  In  Hodges  v.  The  City  of  Buffalo,  the  plaintiff, 
who  was  a  hotel-keeper,  sought  to  recover  the  expenses  of  an 
entertainment  for  the  celebration  of  the  anniversary  of  our 
national  independence,  which  had  been  provided  at  the  request 
of  a  committee  appointed  partly  by  the  common  council  and  the 
residue  by  the  inhabitants  of  that  city.  The  plaintiff  failed,  on 
the  ground  that  the  common  council  had  no  authority  "  to  pro- 
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vide  for  entertainments  upon  any  occasion  whatever."  In  Hal- 
stead  v.  The  Mayor  of  New  York,  the  plaintiff  attempted  to 
recover  the  amount  of  two  drafts  upon  the  treasurer  of  the  city, 
which  were  issued  pursuant  to  a  resolution  of  the  common  coun- 
cil for  the  payment  of  certain  judgments  recovered  against  the 
supervisors  in  suits  for  alleged  violations  of  their  duty  in  refusing 
to  pay  the  salary  of  a  city  judge,  alleged  by  them  to  have  been 
unconstitutionally  imposed  upon  the  city,  together  with  their 
taxable  cost  and  reasonable  counsel  fees,  incurred  in  the  defence 
of  the  suits.  The  Court  of  Appeals  affirmed  the  judgment  of 
the  Supreme  Court,  which  was  adverse  to  the  plaintiff,  on  the 
ground  that  "  the  common  council  had  no  authority  to  assume 
the  defence  of  the  suits  or  the  payment  of  either  the  penalties  or 
the  costs."  Judges  Bronson,  Ruggles,  and  Harris  dissented,  and 
it  seems  to  me,  with  great  deference  to  the  other  learned  judges, 
with  the  better  reason,  as  the  supervisors  had  acted  from  a  dis- 
position to  save  the  city  from  an  unconstitutional  expenditure. 
The  principle  on  which  those  cases  were  decided,  was  not  that 
the  corporations  had  acted  irregularly,  but  that  they  could  not 
act  in  such  matters  at  all,  and  is  clearly  inapplicable  to  the 
claim  presented  in  this  instance. 

The  comptroller  supposes  that  the  street  commissioner  should 
have  published  a  notice  inviting  sealed  bids  or  proposals  for  the 
work  to  be  done,  and  awarded  a  contract  for  it  to  "  the  lowest 
bidder  with  adequate  security,"  as  it  involved  an  expenditure  of 
over  two  hundred  and  fifty  dollars,  pursuant  to  section  12  of 
the  amended  charter  passed  April  12,  1853,  and  that  he  could 
not  legally  devolve  its  performance  upon  the  relator.  The  terms 
of  that  section  are  certainly  very  general,  embracing  all  work  to 
be  done,  and  all  supplies  to  be  furnished  for  the  corporation. 
The  word  "  work"  may  comprehend  all  labor,  whether  corpo- 
real or  mental,  but  in  its  popular  sense,  it  is  applied  solely  to 
bodily  labor,  or  that  in  which  such  labor  is  the  principal  ingre- 
dient,— that,  I  am  satisfied,  is  the  sense  in  which  it  is  used  in 
the  act.  If  the  section  to  which  I  have  here  alluded  has  that 
reasonable  construction  which  is  uniformly  given  to  statutory 
provisions,  it  must  apply  exclusively  to  such  work  as  may  be  the 
subject  of  general  competition,  and  can  be  safely  awarded  to  the 
lowest  bidder.  When  ordinary  or  mechanical  labor  only  is 
required,  the  danger  of  awarding  a  contract  for  its  performance 
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to  an  incompetent  person  may  be  avoided  by  minute  specifications 
and  constant  supervision.  But  in  avocations  strictly  profes- 
sional, which  require  for  their  successful  pursuits  a  learned  edu- 
cation, no  specifications  or  supervision  can  prevent  the  disasters 
and  losses  which  would  result  from  the  employment  of  ignorant 
or  unskilful  persons,  who  might  happen  to  be  the  lowest  bidders. 
It  is  true  that  such  bidders  must  give  security, — but  security  for 
what?  Doubtless  for  the  faithful  performance  of  the  contract. 
But  what  security  could  be  given  for  the  skill  and  minute 
observances  which  are  so  essential  to  success  in  professional  pur- 
suits? "No  individual  of  ordinary  prudence  or  discretion  would 
confide  the  preservation  of  his  estate  to  the  lawyer,  or  of  his 
health  to  the  physician,  who  might  be  the  lowest  bidder  under  a 
public  advertisement.  The  common  council  of  the  city  of  New 
Tork  should  unquestionably  have  the  same  power  of  selection 
in  such  cases.  They  frequently  employ  assistant  counsel  to  argue 
their  important  cases,  and  clergymen,  physicians,  and  teachers  to 
attend  their  public  institutions.  Can  it  be  that  the  Legislature 
intended  to  compel  them  to  advertise  for  contracts  in  such  cases, 
and  to  award  them  to  the  lowest  bidder  even  "with  security"? 
The  profession  of  a  surveyor  requires  learning,  skill,  and  prac- 
tice for  its  successful  and  profitable  pursuit.  The  business  should 
be  confided  to  those  who  have  received  a  competent  education, 
and  to  those  alone.  It  cannot,  and  should  not,  be  made  a  subject 
for  general  competition.  Even  among  those  who  have  received 
a  regular  education,  the  right  of  selection  is  all-important  to 
corporations  as  well  as  to  individuals.  I  am  satisfied  that  the 
Legislature  never  intended  to  deprive  the  corporation  of  such 
right ;  but  even  if  the  terms  of  the  statute  should  necessarily 
require  that  contracts  for  surveying  should  be  advertised  and 
given  to  the  lowest  bidder,  they  would  not  include  the  one  under 
consideration.  Here  there  was  evidently  no  contract,  but  the 
requisition  of  an  official  employment.  The  corporation  has 
appointed  city  surveyors,  and,  doubtless,  under  competent 
authority.  The  duty  of  those  officers  is  to  make  surveys  for  the 
common  council,  for  which,  as  the  comptroller  states  in  his 
return,  they  are  paid  stated  fees.  Surely  it  is  competent  for  the 
common  council  to  employ  their  own  officers  to  perform  the 
duties  of  their  office,  such,  for  instance,  as  their  police  officers 
and  watchmen,  without  advertising  for  contracts  for  such  ser- 
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vices.  I  am  clear  that  it  was  competent  and  proper  for  the 
street  commissioner  to  devolve  the  performance  of  the  resolution 
of  February  28,  1855,  upon  a  city  surveyor,  as  an  official  duty, 
and  that  he  was  not  required  to  call  for  a  contract.  The  cases 
which  were  cited  on  the  argument  as  to  the  supposed  necessity 
of  advertising  for  and  making  a  formal  contract  in  this  case  are 
inapplicable.  In  the  case  of  The  People  on  the  relation  of 
Hagar  v.  Flagg,  decided  by  Judge  Whiting,  the  charge  was  for 
work  performed  in  regulating  and  changing  the  grade  of  an  ave- 
nue in  accordance  with  a  previously  adopted  plan ;  and  it  was 
rightly  held,  that  as  no  contract  had  been  made  pursuant  to  pub- 
lic notice,  the  claim  could  not  be  sustained.  In  the  cases  of  The 
People  on  rel.  McSpedon  &  Baker  v.  Stout  (4  Abbotts'  Pr.  7?., 
22),  and  The  People  on  rel.  McGill  v.  Stout  (75.,  22),  decided  by 
Judge  Davies,  the  charges  were  in  the  first  one  for  repairing  the 
books  of  record  in  the  register's  office,  and  in  the  second  for  paint- 
ing the  rooms  occupied  by  the  Superior  Court.  Both  charges  were 
for  labor  which  might  properly  have  been  made  the  subjects  for 
general  competition,  and  neither  required  any  professional  edu- 
cation for  the  successful  performance  of  the  service,  and  it  was 
properly  decided  that,  as  there  had  not  been  any  contract  pur- 
suant to  public  notice,  the  claims  were  invalid  and  irrecoverable. 
In  the  case  of  Peterson  v.  The  Mayor  of  New  York,  decided  by 
the  Court  of  Common  Pleas  of  the  city  of  New  York,  at  a  gen- 
eral term,  the  plaintiff  demanded  compensation  for  preparing 
certain  plans  and  specifications  for  the  rebuilding  of  the  Wash- 
ington Market.  The  plaintiff  had  performed  the  service  under 
the  directions  of  one  or  more  members  of  a  committee  of  the 
Board  of  Aldermen,  under  a  resolution  passed  by  that  board 
alone,  and  the  plans  had  been  adopted  by  both  boards,  but  with- 
out any  intimation  of  an  intention  to  pay  for  them.  In  that  case 
Judge  Ingraham,  who  delivered  the  opinion  of  the  court,  said : 
"  I  am  not  prepared  to  say  that  there  was  any  thing  in  the  char- 
ter of  1849  which  would  have  prohibited  the  defendants  by  an 
express  resolution  from  employing  the  plaintiff  to  prepare  these 
plans.  The  nature  of  the  work,  the  skill  necessary  to  the  proper 
performance  of  it,  and  the  still  more  important  employment  of 
superintendence  which  might  follow  the  adoption  of  the  plan,  all 
call  for  the  existence  of  such  right  of  a  choice  as  to  the  person 
to  be  employed  therefor,  nor  do  I  think  that  the  provisions  are 
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sufficient  to  take  away  from  the  common  council  such  right. 
Many  kinds  of  employment  in  regard  to  the  work  to  be  done  for 
the  city  are  of  such  a  peculiar  character  as  to  render  it  impossi- 
ble with  safety  to  expose  it  to  the  lowest  bidder.  The  case  men- 
tioned by  Mr.  Justice  Mitchell,  in  Christopher  v.  The  Mayor 
(13  JBarb.,  S.  C.  JR.,  567),  that  of  painting  a  portrait  for  the 
mayor,  or  other  distinguished  individuals,  is  strongly  in  point,  to 
show  that  such  work  could  not  be  let  out  to  the  lowest  bidder, 
and  so  also  is  the  present  case  one  of  a  similar  character."  The 
claim  of  Mr.  Peterson  was  rejected,  principally  on  the  grounds 
that  the  common  council  had  neither  engaged  him  to  perform 
the  service,  nor  directly  promised  to  pay  for  it  after  it  had  been 
completed.  In  both  particulars  that  case  differs  from  the  one 
now  under  consideration. 

In  this  case  the  comptroller  objects  that  the  services  of  the 
relator  considerably  exceeded  what  was  contemplated  by  the 
resolution  under  which  he  acted.  That  is  undoubtedly  true. 
He  made  an  entire  survey  of  all  the  wharves,  piers,  and  slips, 
instead  of  those  alone  which  had  been  constructed  or  altered 
subsequent  to  the  date  of  Ewen's  map,  and  he  had  printed  and 
bound  five  hundred  lithographic  copies  of  his  map,  far  exceed- 
ing the  limited  number  mentioned  in  the  resolution.  It  seems 
that  in  both  of  these  particulars  he  followed  the  directions  of  the 
street  commissioner,  and  the  extension  of  the  survey,  according 
to  the  report  of  the  finance  committee  to  which  I  have  referred, 
was  absolutely  necessary  to  effectuate  the  object  designed  by 
the  common  council ;  still  I  should  doubt  whether  these  consid- 
erations would  have  been  sufficient  to  have  raised  an  implied 
promise  which  would  have  bound  the  corporation,  on  the  prin- 
ciple that  no  one  can  be  made  a  debtor  without  his  consent. 
But  as  the  services  were  clearly  in  matters  over  which  the  com- 
mon council  had  control,  and  were,  according  to  the  report  of 
the  committee  to  which  I  have  alluded,  and  as  might  be  fairly 
inferable  from  the  confirmatory  resolution,  beneficial  to  the 
city,  they  furnished  a  sufficient  consideration  to  sustain  an  ex- 
press promise,  such  as  was  in  effect  made  by  the  resolution  of 
June  26,  1856.  It  is  remarked  by  Sergeant  Williams,  in  a 
note  to  Osborne  v.  Rogers  (1  Saund.,  264,  note  1),  that  "  when 
a  party  derives  a  benefit  from  the  (past)  consideration,  it  is  suf- 
ficient, because  equivalent  to  a  previous  request;  as  where  a 
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man  pays  a  sum  of  money,  or  buys  any  goods  for  me  without 
my  knowledge  or  request,  and  afterwards  I  agree  to  the  pay- 
ment or  receive  the  goods,  this  is  equivalent  to  a  previous  re- 
quest to  do  so ;  but  it  is  still  necessary  to  aver  in  the  declaration 
that  it  was  money  paid  and  laid  out  for  me  at  my  special  in- 
stance and  request,  and  my  subsequent  conduct  will  be  evidence 
of  it."  The  technical  rule  mentioned  by  the  learned  commen- 
tator was  one  of  pleading  only,  and  it  was  that  which  governed 
the  Supreme  Court  in  the  cases  usually  cited  on  this  subject  from 
Games'  and  Johnson's  reports.  The  principle  sustaining  the 
validity  of  a  promise  made  under  such  circumstances  is  so  pal- 
pably just  and  reasonable,  that  it  may  well  be  assumed  as  sound 
and  indisputable. 

The  comptroller's  objection  that  no  appropriation  had  been 
made  previously  to  the  adoption  of  the  resolution  causing  the 
consequent  expense,  agreeably  to  section  19  of  the  amend- 
ed charter  of  April  2,  1849,  is  answered  by  the  direction  in  the 
resolution  for  payment  that  "  the  sum  be  taken  from  the  appro- 
priation for  docks  and  slips,  new  work."  This  appropriation 
had  no  doubt  been  made  previous  to  incurring  the  expense,  and 
"  covered"  it. 

The  return  raises  an  objection,  that  the  eventual  allowance  of 
a  sum  in  gross  exceeded  the  compensation  provided  for  survey- 
ors by  section  229  of  the  ordinances  organizing  the  depart- 
ments of  the  municipal  government  of  the  city,  contrary  to  an 
express  direction  in  section  10  of  the  amendatory  act  of  April 
12,  1853.  According  to  my  notes,  this  point  was  not  dis- 
cussed at  all  upon  the  argument,  and  probably  but  little,  if  any, 
reliance  was  placed  upon  it  by  the  counsel  for  the  corporation. 
If  the  plaintiff's  demand  had  been  simply  for  a  compensation 
for  such  services  as  are  specified  in  section  229  of  the  ordi- 
nances, and  had  exceeded  the  rates  therein  mentioned,  I  should 
have  deemed  the  objection  fatal  to  any  recovery  by  him, 
certainly  beyond  those  rates,  and  especially  in  the  absence  of 
any  account  stating  the  particulars.  But  that  section  refers 
simply  to  the  services  in  making  the  survey,  and  the  consequent 
protraction  or  profile  of  it.  There  was  additional  work  author- 
ized, and  considerably  more  performed,  under  the  resolution  in 
this  case,  for  which  no  specific  allowance  is  made  in  the  ordi- 
nance ;  for  that,  it  was  competent  for  the  common  council  to 


240  ABBOTTS'  PEACTICE  REPORTS. 

The  People  on  rel.  Smith  a.  Flagg. 

make  such  compensation  as  was  deemed  proper.  As  to  the 
extent,  they  had  a  discretion  which  could  not  be  contracted. 
Now  I  cannot  assume  that  the  sum  awarded  to  the  relator  ex- 
ceeded the  per  diem  pay  of  the  surveyors,  and  such  amount  as 
was  deemed  reasonable  for  the  non-enumerated  services.  The 
usual  inference  in  such  cases  is,  that  public  officers,  and  even 
those  of  corporations,  have  done  their  duty  according  to  law 
until  facts  are  shown  to  the  contrary.  There  is  nothing  in  this 
case  to  indicate  corruption  or  impure  motives  in  the  members  of 
the  common  council ;  on  the  contrary,  I  am  inclined  to  think, 
and  especially  from  the  statements  in  the  reports  of  the  commit- 
tee on  finance,  that  the  sum  awarded  to  the  relator  is  no  more 
than  a  reasonable  and  just  compensation  for  the  services  ren- 
dered by  him. 

The  account  presented  to  the  comptroller  was  verified  by  his 
oath,  and  confirmed  by  the  resolution  of  the  common  council, 
and  no  further  voucher  was  necessary. 

The  comptroller  is  undoubtedly  authorized  to  audit  the  ac- 
counts presented  to  him  against  the  corporation.  But  in  this 
case  all  the  prerequisites  had  been  settled  by  the  previous  action 
of  the  common  council.  "When  such  action  was  communicated 
to  him,  and  the  proper  voucher  was  presented,  there  was  nothing 
additional  for  him  to  audit, — nothing  in  the  case  calling  for  the 
exercise  of  any  discretion  on  the  subject.  The  comptroller  was 
then  bound  to  issue  and  deliver  to  the  relator  the  necessary  war- 
rant. 

The  result  is,  that  a  peremptory  mandamus  must  go.  As  the 
comptroller  has  doubtless  acted  conscientiously  in  this  matter, 
and  as  the  objections  raised  by  him,  although  as  I  deem  them 
invalid,  are  by  no  means  frivolous,  no  costs  are  awarded. 
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THE  PEOPLE  on  the  relation  of  MURPHY  a.  THE  METRO- 
POLITAN POLICE  COMMISSIONERS. 

Supreme  Court,  First  District;  Special  Term,  September,  1857. 
MANDAMUS.  —  How  ADDRESSED.  —  AMENDMENT. 

The  Board  of  Police  for  the  Metropolitan  Police  District  (created  by  2  Laws  of 

1857,  200,  ch.  669)  consists  of  the  five  commissioners  appointed  under  the  act, 

and  the  mayors  of  New  York  and  Brooklyn. 
The  five  commissioners  do  not  constitute  the  Board. 
The  two  mayors  are  not  commissioners. 
A  precept  —  e.  g.,  an  alternative  mandamus  —  addressed  to  the  police  commissioners, 

does  not  embrace  the  two  mayors,  and  so  is  not,  even  in  effect,  addressed  to  the 

Board  of  Police. 
Whether  an  alternative  mandamus  seeking  to  enforce  a  duty  resting  upon  a  board 

of  officers,  in  their  collective  capacity,  is  defective,  merely  because,  though  ad- 

dressed to  all  the  members  of  the  board,  it  is  addressed  to  them  individually 

instead  of  collectively,  —  Query? 
No  amendment  should  be  allowed  in  an  alternative  mandamus  after  the  return  day. 

Motion  to  quash  a  writ  of  alternative  mandamus. 

The  relator,  on  an  affidavit  that  he  was  formerly  a  policeman, 
and  had  been  unlawfully  removed  from  office,  by  the  Board  of 
Police  for  the  Metropolitan  Police  District  (created  by  2  Laws 
of  1857,  200,  ch.  569),  obtained  an  alternative  mandamus  re- 
quiring them  to  restore  him,  or  show  cause  to  the  contrary. 

The  writ  was  addressed  '"  to  the  Commissioners  of  Police  for 
the  Metropolitan  Police  District  of  the  State  of  New  York." 

On  the  return  of  the  writ  the  defendants  moved  to  quash  it, 
for  the  reason  that  it  was  addressed  to  the  Commissioners  instead 
of  to  the  Board  of  Police  ;  whereas  the  act  sought  to  be  enforced 
could  be  done  by  the  Board  only. 

A.J.  Vanderpoel  and  William,  Curtis  Noyes,  for  the  motion. 
Anthony  R.  Dyett,  opposed. 

PEABODY,  J.  —  The  plaintiif,  on  the  return  of  an  alternative 
mandamus,  asks  a  peremptory  mandamus  commanding  the  de- 
fendants to  admit  the  relator  to  the  office,  rights,  and  powers  of 
a  policeman  or  patrolman.  The  defendants  move  to  quash  the 
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writ,  on  the  ground  that  it  is  directed  to  the  Police  Commission- 
ers for  the  Metropolitan  Police  District,  and  not  to  the  Board  of 
Police  of  said  district.  The  act  creating  the  officers  treats  the 
commissioners  as  members  of  the  Board  of  Police,  and  the  prin- 
cipal duties  and  powers  of  the  commissioners  are  exercised  in 
and  as  members  of  the  Board  of  Police,  and  if  all  the  duties  and 
powers  of  these  officers  were  to  be  exercised  in  the  Board,  and 
this  class  of  officers  were  the  only  members  of  the  Board,  the 
address  to  them  as  commissioners  might  be  very  much  the  same 
thing  in  effect  as  the  address  to  the  Board,  which  must  be  com- 
posed of  them. 

This  is  not  the  case,  however  ;  several  classes  of  duties  devolve 
on  them  individually,  as  commissioners,  not  as  the  Board,  or 
members  of  it. 

Section  20,  for  instance,  confers  certain  powers  on  such  com- 
missioner individually  and  personally.  The  commissioners, 
when  acting  in  their  official  character,  do  not  always  act  as  a 
Board  of  Police,  but  have  powers  and  owe  duties,  as  commis- 
sioners, which  do  not  relate  to  the  Board,  or  to  them  as  mem- 
bers of  it. 

The  Police  Commissioners,  moreover,  do  not  compose  or  con- 
stitute the  Board  of  Police,  although  always  members  of  it;  they 
are  not,  even  when  acting  as  a  board,  the  entire  Board  of  Police. 
The  act,  section  1,  provides  for  the  appointment  of  five  commis- 
sioners of  police,  in  a  certain  manner,  and  nowhere  that  I  have 
seen,  is  the  number  spoken  of  as  more  than  five.  Nor  is  there 
any  intimation  contained  in  it  that  the  number  of  commissioners 
therein  spoken  of  should  be  more  than  five  ;  on  the  contrary,  the 
number  provided  and  the  whole  number  contemplated  by  that 
act,  in  any  part  of  it,  seems  to  be  five,  and  five  only.  After 
providing  for  the  appointment  of  commissioners,  section  1  pro- 
ceeds :  "  The  said  commissioners,  together  with  the  mayors  of 
the  cities  of  Brooklyn  and  New  York,  ex  officio,  shall  form  the 
Board  of  Police,"  &c.,  &c.,  "  and  a  majority  of  them  shall  con- 
stitute a  quorum  of  such  Board,"  &c. 

The  commissioners  and  the  two  mayors,  then,  constitute  the 
Board.  The  commissioners  alone  do  not  constitute  it.  The 
mayors  are  ex  officio  members  of  the  Board,  but  they  are  not, 
that  I  perceive,  commissioners,  unless  membership  of  the  Board 
makes  them  so,  and  if  it  does,  it  only  makes  them  so  when  act- 
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ing  in  the  Board  and  as  members  of  it.  Out  of  the  Board  they 
are  not  commissioners,  and  a  precept  addressed  to  the  commis- 
sioners as  such,  would  not  embrace  the  mayors,  even  if  while 
acting  in  the  Board  they  are,  as  members  of  it,  commissioners. 

But  there  is  nothing  that  I  discover  to  lead  to  the  opinion  that, 
even  while  acting  in  the  Board,  they  are,  by  reason  of  member- 
ship, commissioners.  It  is  nowhere  said  that  the  Board  shall  be 
composed  of  commissioners,  or  that  the  members  of  it  are  such 
or  act  in  that  character ;  on  the  contrary,  the  passage  I  have 
quoted  suggests  very  plainly  the  reverse. 

The  commissioners  and  mayors,  it  says  in  substance,  compose 
the  Board,  and  the  mayors  are  members.  The  mayors  of  New 
York  and  Brooklyn  are  nowhere  in  the  act  styled,  and  they  are 
not  within  the  language  of  the  act,  commissioners. 

The  Board  of  Police  is  not  composed  entirely  of  the  commis- 
sioners, but  of  five  commissioners  and  the  two  mayors. 

The  number  of  commissioners  is  five,  but  the  Board  of  Police 
consists  of  seven  members.  The  writ  being  addressed  to  the 
commissioners,  was  not  even  addressed  to  all  the  persons  who 
composed  the  Board,  but  only  to  five  out  of  the  seven  members. 

Whether,  if  it  had  been  addressed  to  all  the  members  of  the 
Board,  in  their  individual  characters,  as  to  the  five  commission- 
ers and  the  two  mayors  (describing  them  all),  it  would  have 
been  good,  I  need  not  decide. 

The  address  in  that  case  would  have  been  literally  incorrect, 
no  doubt,  for  it  should  have  been  addressed  to  their  body  aggre- 
gate and  organized,  in  a  manner  to  constitute  the  board  for  which 
it  was  intended,  and  which  alone  has  power  to  do  the  acts 
sought  to  be  enforced.  But  if  the  address  had  embraced  indi- 
vidually all  those  persons  or  officers  who  collectively  constituted 
the  Board,  the  question  would  have  been  much  more  difficult 
than  the  case  now  presented.  As  it  is,  the  writ  is  defective  in 
not  being  addressed  to  the  Board,  nor  to  all  the  individuals  who 
composed  it.  Such  a  defect  is  fatal  to  it.  (Tapp.  on  Mand., 
311 ;  Johns.  Cos.,  2  ed.,  note,p.  217,  p.  61  of  note.) 

The  amendment  would  probably  have  been  made  if  the  error 
had  been  discovered  in  time,  but  at  this  time,  after  the  return 
day,  I  think  it  cannot. 

The  motion  must  be  granted  without  costs,  and  without  preju- 
dice to  the  rights  of  the  plaintiffs  or  relator. 
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THE  MAYOR,  &o.,  OF  THE  CITY  OF  NEW  YORK  a. 
CONOYER. 

New  Ymlt,  Common  Pleas ;  Special  Term,  August,  1857. 

CONTEMPT. — DISOBEDIENCE  TO  INJUNCTION. — RESTRAINT  ON  LEGAL 

PROCEEDINGS. 

• 

Where  an  injunction  against  the  further  prosecution  of  a  legal  proceeding  is  served 
upon  the  promovent  therein,  it  is  his  duty  not  only  to  refrain  from  taking  any 
further  active  part  in  the  proceeding  enjoined,  but  also  to  direct  the  officers  of 
court  and  others  who  act  in  the  proceeding  at  his  instance,  and  under  his  con- 
trol, to  delay  any  further  steps  in  the  matter,  pending  the  injunction. 

If  it  appears  that  the  party  has  stood  by  and  allowed  a  process  over  which  he 
had  control  to  be  executed  after  he  has  himself  been  served  with  an  injunction 
restraining  it,  he  is  guilty  of  disobedience  to  the  order,  and  may  be  punished  as 
for  a  contempt. 

To  assume  the  custody  of  the  room  appropriated  to  a  public  office,  and  containing 
the  books  and  papers  relating  thereto,  after  service  of  an  injunction  forbidding 
the  party  to  interfere  with  those  books  and  papers,  is  a  violation  of  the  injunc- 
tion, although  the  party  does  not  touch  the  books  and  papers,  or  allow  others 
to  do  so. 

Where  an  injunction  is  granted  by  the  court,  and  not  by  a  judge  out,  of  court,  it 
is  properly  served  by  delivering  a  certified  copy;  and  no  exhibition  of  the 
original  order  is  requisite. 

Order  to  show  cause  why  the  defendant  should  not  be  pun- 
ished for  contempt. 

This  was  an  action  for  an  injunction.  A  reference  was  ordered 
to  take  proof  of  the  facts  constituting  the  alleged  contempt,  and 
the  motion  now  came  on  for  argument,  upon  the  referee's  report. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the  court.  For 
pther  proceedings  in  the  course  of  the  controversy  of  which  this 
motion  forms  a  part,  see  Conover's  case  (Ante,  73,  and  Ante, 
182) ;  The  Mayor,  &c.,  of  the  city  of  New  York  a.  Conover 
(Ante,  171,  and  Post,  252) ;  The  People  on  rel.  Devlin  a.  Pea- 
body  (Ante,  194). 

D.  E.  Sickles,  for  the  motion. — I.  On  a  motion  to  punish  for 
contempt  in  disobeying  an  injunction,  when  the  disobedience  is 
proven,  no  .question  is  before  the  court  except  whether  the  court 
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had  jurisdiction  of  such  a  suit  and  to  issue  injunctions  (Sturte- 
vant  v.  The  People,  5  Seld.,  263,  Williamson's  case,  Phil.  L.  J). 

II.  The  attempt  to  deny  timely  service  of  the  injunction  is 
mere  evasion,  taking  the  facts  which  occurred  according  to  any 
statement  which  the  defendant  has  made  of  them  or  any  con- 
struction which  he  has  attempted  to  put  upon  them.     1.  It  is  the 
every-day  practice  of  courts  in  punishing  disobedience  to  injunc- 
tions to.  set  aside  pretences  of  this  kind.     (See  cases  cited  in  Stur- 
tevant  v.  The  People,  5  Seld.,  263.)     2.  The  pretence  of  Conover 
is,  that  the  injunction  was  served  after  his  law  agent  Brewer  and 
constable  Farrington  had  left  the  court-room  with  the  process. 
Assuming  this  to  be  true,  Conover  was  promovent  of  the  pro- 
ceedings on  which  the  search-warrant  was  issued ;  he  had  em- 
ployed those  two  persons  to  do  the  acts  inhibited  by  the  injunc- 
tion, and  consequently  on  receiving  the  injunction  he  was  bound 
at  once  to  recall  his  instructions  to  them.     Instead  of  so  doing, 
he,  by  his  counsel  Mr.  Field,  steadily  persisted  in  urging  Judge 
Peabody  to  rapid  and  continued  progress ;  he  permitted  his  con- 
stable to  bring  one  parcel  of  papers  before  the  judge  and  to  go 
again  to  the  office  and  bring  another  parcel.     In  this  matter  the 
maxim  qui  facit  per  alium  facit  per  se  must  be  applied.    The 
acts  of  Mr.  Field  are  the  acts  of  Mr.  Conover,  especially  as  they 
were  done  in  his  presence.     3.  The  proceedings  before  Judge 
Peabody  were  not  in  the  exercise  of  any  legitimate  jurisdiction. 
All  persons  concerned  in  them  are  trespassers.     Consequently 
the  whole  matter  touching  the  search-warrant  and  its  issue  may 
properly  be  left  out  of  view.     It  was  part  of  the  machinery  em- 
ployed to  color  the  depredations  upon  the  plaintiff's  property, 
which  the  injunction  was  designed  to  prevent  (Burt  v.  Place,  4: 
Wend.,  600).     4.  The  attempt  to  screen  Conover  from  respon- 
sibility on  the  ground  of  want  of  concert  between  himself  as  re- 
ceiver of  the  injunction  and  his  various  agents — agents  acting  on 
his  retainer  and  in  his  presence — is  a  striking  piece  of  effrontery. 

III.  The  contemptuous  language  of  Conover's  senior  counsel, 
and  the  contemptuous  acts  of  his  junior  counsel,  harmonize  so 
perfectly,  not  merely  in  temper  but  in  actual  effect,  indicating 
concert,  that  were  there  no  proof  of  the  fact  that  the  injunction 
was  known  to  Brewer  before  he  left  the  room,  the  fact  would 
be  sufficiently  established.     But  the  proof  is  full,  direct,  and  con- 
clusive. 
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IY.  On  the  undisputed  facts  which  appeared  before  the  ref- 
eree, a  contempt  is  clearly  shown. 

David  Dudley  Field,  opposed. — I.  There  was  no  violation  of 
the  injunction  by  Mr.  Conover's  entering  the  street  commissioner's 
apartments.  The  injunction  prohibited  only  his  removing  the 
books  and  papers,  or  interfering  with  them.  He  did  neither  by 
entering  the  apartments  or  remaining  there. 

II.  The  injunction  asked  for  by  the  complaint  was  to  prohibit 
his  executing  the  warrants  as  well  as  removing  the  papers.    The 
former  was  refused ;  a  clear  intimation  from  the  court  that  he 
might  proceed  with  the  execution  and  do  any  tiling  but  remove 
the  books  and  papers. 

III.  An  injunction  is  now  an  order,  and  is  to  be  served  as 
other  orders  are  required  to  be  served.    There  can  be  no  con- 
tempt, therefore,  of  an  injunction,  when  there  would  not  be  a 
contempt  of  an  order  served  in  the  same  manner  and  under  the 
same  circumstances.     (Code,  §§  218,  220 ;  Coddington  v.  Wells, 
4  Sandf.,  639 ;  Watson  v.  Fuller,  §  How.  Pr.  72.,  426.) 

IY.  There  can  be  no  contempt  till  the  party  enjoined  knows 
that  he  is  enjoined,  and  what  he  is  commanded  not  to  do;  nor 
can  there  be  a  contempt  until  having  such  knowledge  he  does 
some  act  which  he  was  prohibited  from  doing. 

Y.  The  question,  then,  reduces  itself  to  this :  After  due  serv- 
ice of  the  injunction,  and  an  opportunity  to  know  its  contents, 
did  Mr.  Conover  remove  or  disturb  the  books  and  papers  of  the 
street  commissioner's  office  ? 

YI.  Mr.  Conover  has  never  removed  or  touched  a  book  or 
paper. 

YII.  He  has  never  directed  another  to  do  so,  unless  the  appli- 
cation for  a  warrant  was  such  a  direction.  But  the  injunction 
is  not  directed  against  that.  It  is  aimed  only  at  the  removal 
or  use  of  the  books  and  papers,  after  the  execution  of  the  war- 
rant. 

YIII.  The  direction  of  the  warrant  and  its  delivery  to  the 
officer  were  moreover  the  acts  of  the  judge.  It  was  his  duty  to 
"issue  his  warrant."  The  injunction  in  this  case  does  not  assume 
to  prevent,  nor  could  it  prevent  Mr.  Justice  Peabody  from 
"  issuing  his  warrant"  to  constable  Farrington. 

IX.  After  the  issuing  of  the  warrant  to  the  constable,  Mr. 
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Conover  had  no  control  over  it.     He  could  neither  countermand 
it  nor  direct  how  it  should  be  executed. 

X.  But  suppose  Mr.  Conover  to  be,  as  he  certainly  is  not,  re- 
sponsible for  all  that  was  done  with  the  warrant  or  under  it  after 
it  left  the  hands  of  the  judge,  then  the  inquiry  becomes  this : 
"What  was  done  with  the  warrant,  or  under  it,  after  the  due 
service  of  the  injunction  and  an  opportunity  to  know  its  contents? 
All  that  was  done  at  any  time  before  or  after  the  service  of  the 
injunction  was  the  constable's  receiving  the  warrant,  proceeding 
with  it  to  the  street  commissioner's  rooms,  and  bringing  three 
armfuls  of  books  before  the  judge.  These  acts  were  not  forbid- 
den and  could  not  have  been  forbidden. 

James  T.  Brady,  in  reply. 

INGRAHAM,  F.  J. — The  plaintiffs  move  for  an  attachment 
against  the  defendant  Conover,  for  a  contempt  in  disobeying  an 
injunction  issued  out  of  this  court. 

The  plaintiffs  filed  their  complaint  originally  against  Conover, 
Willet,  and  Devlin,  and  obtained  an  injunction  against  them, 
restraining  the  defendants  Conover  and  Willet  from  removing  or 
causing  to  be  removed  the  books,  maps,  records,  documents,  and 
other  papers  in  the  complaint  mentioned,  from  the  places  where 
they  were,  and  from  interfering  with  the  same  in  any  manner  or 
way  whatever  ;  and  restraining  Devlin  from  delivering  the  said 
property  to  Conover,  or  any  person  claiming  the  same  for  him. 
The  complaint  averred  that  the  property  referred  to  was  the 
books,  maps,  records,  documents,  and  other  papers  connected 
with  the  street  commissioner's  department,  and  are  the  exclusive 
property  of  the  plaintiffs;  that  Devlin  had  been  appointed 
street  commissioner  by  the  Mayor  and  Board  of  Aldermen,  and 
had  possession  of  such  books  and  papers  in  the  street  commis- 
sioner's office.  It  also  set  out  the  claim  of  Conover  to  the  office, 
and  the  contemplated  seizure  of  the  books  and  papers  by  means 
of  the  proceedings  before  Mr.  Justice  Peabody. 

At  the  time  of  serving  the  injunction,  the  parties  and  their 
counsel  were  in  attendance  before  that  judge  who  was  about  to 
issue  the  warrant  for  the  arrest  of  Devlin,  and  the  search-warrant 
for  the  books  and  papers  under  the  proceedings  before  him. 
These  proceedings  were  founded  on  the  petition  of  Conover,  and 
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were  conducted  for  the  purpose  of  obtaining  for  him  the  posses- 
sion of  the  books  and  papers.  Immediately  after  the  warrants 
were  signed  by  the  judge,  the  injunction  was  served  upon  the 
defendant  Conover,  with  the  copies  of  the  papers  on  which  it 
was  obtained.  At  the  same  time  the  warrant  was  placed  in  the 
hands  of  one  of  the  defendant's  counsel,  and  then  delivered  to 
the  constable,  who  proceeded  forthwith  to  execute  it.  In  so 
doing,  a  part  of  the  books  and  papers  were  brought  from  the 
street  commissioner's  office  and  placed  in  the  room  of  the  Su- 
preme Court.  Conover  immediately  thereafter  proceeded  to  the 
street  commissioner's  office,  and,  according  to  the  testimony  of 
Turner,  with  violence,  but  as  stated  in  his  own  affidavit,  without 
any  violence,  took  possession  of  the  rooms  where  the  residue  of 
the  books  and  papers  were,  and  has  kept  the  possession  and  con- 
trol of  such  rooms  to  the  present  time. 

The  plaintiffs  contend  that  the  defendant  violated  the  injunc- 
tion both  in  causing  the  portion  of  the  books  to  be  brought  from 
the  street  commissioner's  office,  and  also  in  taking  possession  and 
control  of  the  office  where  the  books  were  hid,  excluding  there- 
from the  deputy  of  Devlin,  after  Devlin  had  been  arrested  and 
taken  to  prison. 

A  serious  difference  has  taken  place  between  the  witnesses  as 
to  the  precise  time  when  the  injunction  and  other  papers  were 
served  on  the  defendants.  That  difference  does  not  at  most  ex- 
tend to  a  period  of  more  than  two  or  three  minutes,  but  was  con- 
sidered of  importance  as  embracing  that  particular  moment 
when  Mr.  Brewer,  one  of  the  counsel  of  Mr.  Conover,  took  the 
warrant,  and,  leaving  the  court-room,  delivered  it  to  the  consta- 
ble Farrington  for  execution.  The  defendant's  counsel  insist 
that  the  injunction  was  not  served  until  after  Mr.  Brewer  left 
the  court-room. 

There  are  other  matters,  however,  disclosed  in  the  investiga- 
tion which,  from  the  view  I  entertain  of  the  defendant's  conduct, 
happily  relieves  me  from  the  necessity  of  deciding  this  point. 
It  is  conceded  that  the  injunction  had  been  served  on  the  sheriff 
some  hours ;  that  the  defendant  Conover  knew  for  some  days 
previous  that  an  application  had  been  made  for  an  injunction 
and  was  disposed  of;  that  the  injunction  was  served  upon  Con- 
over  in  court  after  the  warrant  was  issued,  and  before  the  officer 
had  brought  the  first  parcel  of  books  which  he  removed ;  that 
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no  measures  were  taken  by  him  after  the  service  of  the  injunc- 
tion to  prevent  the  removal  of  the  books,  although  it  appears 
from  the  affidavit  of  Farrington,  that  after  he  took  one  armful 
of  the  books  to  the  Supreme  Court  room,  he  returned  and  pro- 
cured a  second  armful  with  which  he  again  returned  to  the 
court.  Whatever  doubt  might  exist  as  to  the  time  of  serving 
the  injunction  on  Conover,  there  can  be  no  doubt  but  that  it 
was  served  and  understood  before  Farrington  returned  with  the 
second  load  of  books  from  the  office.  The  obligation  of  obe- 
dience to  the  order  was  precisely  the  same,  whether  it  had  been 
served  before  or  after  Mr.  Brewer  had  left  the  court-room  with 
the  warrant,  when  it  was  signed  by  Judge  Peabody.  In  either 
event,  it  is  conceded  that  it  had  been  signed  by  the  judge,  and 
Mr.  Conover  could  just  as  well  have  stopped  the  execution  of  it 
after  the  first  load  of  books  had  been  received,  as  he  could  if  the 
injunction  had  been  served  before  Messrs.  Brewer  and  Farring- 
ton first  left  the  court-room.  That  such  was  his  duty  I  have  no 
doubt.  The  proceeding  was  one  instituted  by  himself  for  the 
delivery  of  the  books  to  himself,  and  was  subject  to  his  control. 
The  judge  before  whom  it  was  pending  would  not  have  pro- 
ceeded therein  except  on  the  application  of  his  counsel,  and  the 
execution  of  the  search-warrant  could  have  been  suspended  by 
him  as  easily  before  the  second  load  of  books  was  brought,  as 
afterwards.  The  fact  shows  that  he  had  entire  control  over  the 
execution  of  the  warrant,  because  he  did  stay  proceedings  after 
the  return  of  Farrington  the  second  time  from  the  street  com- 
missioner's office. 

I  think,  therefore,  the  evidence  shows  a  clear  violation  of  the 
injunction  after  the  admitted  service  on  Conover,  and  that  it 
therefore  becomes  unnecessary  for  me  to  pass  upon  the  ques- 
tion as  to  the  exact  point  of  time  at  which  such  injunction  was 
served. 

There  are  facts  also  in  this  case  which  very  strongly  mark 
the  conduct  of  the  defendant,  although  they  are  connected 
with  the  conduct  of  the  defendant's  agents  rather  than  himself. 
The  fact  of  an  injunction  having  been  allowed,  was  known  to 
the  counsel  for  some  days.  The  haste  with  which  the  warrant 
was  placed  in  execution  after  it  was  signed,  the  speed  used 
in  obtaining  the  books,  the  remarks  of  the  counsel  in  regard 
to  the  time  in  which  the  books  would  be  brought  to  the  court- 
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room,  the  remarks  made  in  court  relative  to  the  injunction,  the 
advice  to  the  officer  to  disobey  the  order  because  he  was  not  a 
party  to  the  action,  the  change  in  the  officer  who  was  to  execute 
the  warrant — all  show  a  predetermined  course  of  action  to  exe- 
cute the  search-warrant  in  evasion  of  that  injunction.  Instead 
of  taking  measures  to  delay  the  execution  of  the  process,  as  was 
his  duty,  both  Mr.  Conover  and  his  counsel  were  evidently  en- 
deavoring to  have  the  warrants  executed,  and  they  used  for 
that  purpose  all  the  means  in  their  power  until  after  the  of- 
ficer returned  a  second  time  with  books  from  the  street  com- 
missioner's office.  Such  was  not  the  course  which  would  have 
been  adopted  by  a  party  disposed  to  submit  to  the  order  of  the 
court. 

Nor  was  the  conduct  of  Mr.  Conover  subsequently  free  from 
an  interference  with  these  books  and  papers.  They  were  in  the 
custody  of  Devlin,  who  had  been  appointed  street  commissioner 
by  the  Mayor  and  Board  of  Aldermen.  Whether  that  appoint- 
ment was  rightfully  made  or  not,  is  immaterial  on  this  motion. 
When  Devlin  was  arrested,  Turner,  his  deputy,  was  rightfully  in 
possession.  Mr.  Conover  expelled  Turner  from  the  office,  and 
consequently  from  the  possession  of  the  books  and  papers  which 
his  duty  required  him  to  guard.  From  that  time  the  defendant 
kept  the  entire  control  of  the  office,  and  with  it  of  the  books  and 
papers  therein. 

It  is  no  answer  to  say  he  has  not  touched  the  books,  or  per- 
mitted others  to  do  so.  He  has  assumed  the  control  of  them  by 
excluding  from  the  care  of  them  those  to  whom  the  constituted 
authorities  committed  them.  I  can  see  no  difference  between 
this  interference  with  them  and  that  of  taking  possession  of  the 
rooms  in  which  they  were,  and  shutting  them  up  from  every- 
body. Such  an  act  in  regard  to  the  property  of  individuals 
would  be  a  trespass,  for  which  the  owner  could  recover  the  .full 
value  of  the  property  in  damages ;  and  if  the  law  considers  such 
an  act  to  be  an  interference  with  another's  property,  so  as  to 
charge  the  aggressor  with  its  full  value,  surely  it  is  no  harsh 
construction  to  say  that  it  violates  an  order  of  the  court  which 
prohibited  the  defendant  from  any  manner  of  interference  with 
the  books  and  papers  of  that  office. 

I  have  no  hesitation  in  coming  to  the  conclusion,  that  the  de- 
fendant Conover  has  violated  the  order  of  injunction  served  upon 
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him,  after  its  service,  and  that  he  should  be  adjudged  guilty  of 
contempt. 

The  defendant's  counsel  objects  to  these  proceedings,  that  the 
order  of  injunction  was  not  properly  served. 

The  copy  of  the  papers  was  served  with  the  order,  which  was 
certified  by  the  clerk.  This  is  the  proper  and  only  mode  in 
which  an  order  made  by  a  court  could  be  served.  The  original 
order  was  a  part  of  the  records  of  the  court,  and  no  other  service 
could  be  made  than  a  copy  certified  by  the  clerk,  as  a  copy  of 
an  original  order  made  of  the  court.  The  Code  (§  218)  provides 
that  the  order  may  be  made  either  by  the  court  or  by  a  judge. 
The  plaintiff's  selected  the  former  mode  of  proceeding,  and  their 
proceedings  were  regular. 

Even  if  there  was  a  technical  error  in  serving  the  order,  the 
case  of  The  People  a.  Sturtevant  (5  Seld.,  278)  decides,  "  that 
with  actual  notice  of  the  injunction,  although  there  might  have 
occurred  some  slip  in  the  formal  method  of  bringing  it  home 
to  the  defendant,  the  defendant  had  no  right  to  disobey  or  evade 
it."  The  case  referred  to  by  the  defendant's  counsel  ("Watson  a. 
Fuller,  9  How.  Pr.  7?.,  425)  was  on  a  motion  against  persons 
not  parties  to  the  action,  and  is  in  no  case  applicable  to  this 
motion. 

Of  the  propriety  of  obedience  to  the  orders  of  a  court  there 
can  be  no  doubt,  and  it  is  not  for  a  party  to  decide  whether  such 
orders  should  or  should  not  be  obeyed  ;  as  long  as  the  order  re- 
mains in  force  it  is  his  duty  to  comply  with  it,  and  when  he  as- 
sumes to  act  in  disobedience  of  it,  or  evade  its  power  by  causing 
acts  to  be  done  by  his  agents  which  he  is  prohibited  from  doing 
directly,  he  is  exposed  in  either  case  to  punishment.  And  for 
this  purpose  it  is  equally  immaterial  whether  the  injunction  was 
properly  issued  or  not.  So  long  as  it  remained  in  force,  the  de- 
fendant was  bound  to  recognize  it  as  the  order  of  the  court, 
which  he  was  bound  to  respect  and  obey.  Such  is  the  language 
of  the  vice-chancellor  in  Moat  a.  Holbein  (2  Edw.  Ch.  J?.,  188). 
And  in  Sullivan  a.  Judah  (4  Paige,  447),  the  chancellor  says : — 
"  Although  a  party  is  not  to  be  permitted  to  violate  an  injunc- 
tion with  impunity,  even  if  it  had  been  erroneously  issued,  and 
without  any  sufficient  cause  to  sustain  it,  yet  the  court  may  take 
that  into  consideration  in  determining  the  extent  of  punish- 
ments." And  in  The  People  a.  Spaulding  (2  Paige,  329),  the 
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chancellor  says : — "  In  no  case  can  a  defendant  be  permitted  to 
disobey  an  injunction  regularly  issued,  whatever  may  be  the 
final  decision  of  the  court  upon  the  merits  of  the  cause."  (See 
also  5  Seld.,  278.) 

In  the  present  case  I  shall  take  it  for  granted  that  the  defend- 
ant, acting  under  the  advice  of  his  counsel,  might  have  supposed 
that  he  was  not  actually  violating  the  injunction  served  upon 
him ;  but  I  cannot  adopt  any  other  conclusion  than  that  both 
he  and  his  counsel  were  engaged  in  a  deliberate  attempt  to 
evade  obedience  to  that  order  after  full  knowledge  of  its  con- 
tents, and  that  in  so  doing  the  defendant  did  actually  violate  and 
disobey  it. 

The  effects  of  such  disobedience  can  be  remedied  by  the  de- 
fendant ;  the  books  and  papers  removed  by  him  or  his  agents 
can  be  returned  to  the  offices,  and  all  the  books  and  papers  can 
be  restored  to  the  custody  from  which  they  were  taken,  and  by 
so  doing  the  defendant  can,  to  that  extent,  purge  himself  from 
the  contempt,  and  render  other  punishment,  except  the  payment 
of  the  costs,  unnecessary.  For  this  purpose  I  defer  settling  the 
order  in  this  case  until  Monday  of  next  week.  In  the  mean  time, 
if  the  defendant  cause  the  possession  of  the  books  and  papers  to 
be  restored  to  the  place  and  custody  in  which  they  were  at  the 
time  the  injunction  was  served,  he  may  show  that  fact  on  Mon- 
day by  affidavit,  and  such  order  will  then  be  made  for  the  pay- 
ment of  the  costs  as  shall  be  deemed  proper. 

The  defendant  Conover  is  adjudged  to  be  in  contempt,  and 
the  attachment  will  be  granted  as  before  stated. 


THE  MAYOR,  &c.,  OF  THE  CITY  OF  NEW  YORK  a. 
CONOVER. 

New  York  Common  Pleas ;  Special  Term,  August,  1857. 

INJUNCTION. — PROCEEDINGS  AT  LAW. — SECOND  APPLICATION. — 
RESTRAINING  COUNSEL. 

An  injunction  may  be  granted  to  restrain  proceedings  pending  before  a  magistrate 
out  of  court,  having,  in  the  capacity  in  which  he  is  acting,  no  equity  powers. 
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An  injunction  should  not  in  general  be  granted  to  restrain  an  intended  trespass. 

But  where,  in  an  action  by  a  municipal  corporation,  it  appears  that  defendant,  un- 
der claim  of  title  to  a  corporate  office,  threatens  to  take  possession  of  books  re- 
lating to  that  office, — that  defendant  has  not  in  law  a  title  to  the  office, — that 
the  books  are  of  a  value  to  the  corporation  which  cannot  be  estimated  in  money, 
— and  that  no  adequate  compensation  in  damages  ca^be  awarded  for  the  prob- 
able injury  to  the  corporation  through  the  delay  of  public  business,  resulting 
from  the  taking  of  the  books,  or  for  their  loss  if  they  should  be  destroyed, — an 
injunction  may  properly  be  granted. 

After  an  application  for  an  injunction  has  been  denied,  another  application  to  an- 
other court  on  the  same  facts,  is  wrong,  and  should  not  be  sanctioned. 

But  if  the  complaint  in  the  second  suit  avers  facts  not  in  existence  when  the 
first  application  was  made,  the  decision  on  the  first  motion  is  no  bar  to  the 
second. 

In  an  action  brought  to  restrain  proceedings  at  law,  it  is  improper  to  enjoin  the 
counsel  employed  in  those  proceedings ;  imless  something  more  is  alleged  against 
him  than  the  prosecution  of  his  client's  rights. 

Orders  to  show  cause  why  an  injunction  should  not  issue. 

This  action  was  brought  by  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  against  Daniel  D.  Conover, 
Charles  Devlin,  and  James  C.  Willet,  sheriff  of  the  city  and 
county  of  New  York. 

The  complaint  was  as  follows  ;  being  verified  by  the  corpora- 
tion counsel : — 

TITLE  OF  THE  CAUSE. 

The  complaint  of  the  plaintiff  above  named  shows : — 

First — That  the  plaintiffs  have  been  for  a  long  time,  and  now 
are  a  municipal  corporation,  holding,  under  charter  and  other- 
wise, large  and  valuable  powers,  property,  and  franchise. 

Second — That  there  is  a  department  in  said  municipal  corpo- 
ration which  is  called  the  street  commissioner's  department,  the 
chief  officer  of  which  is  called  and  known  as  the  street  commis- 
sioner. 

Third — That  connected  with  and  appertaining  to  such  depart- 
ment are  various  books,  maps,  records,  documents,  and  other 
property  and  papers,  to  which  access  is  required  to  be  had  daily, 
during  business  days,  for  the  administration  of  the  duties  of  such 
department ;  that  such  books,  maps,  records,  documents,  and 
other  papers  belong  to,  and  are  the  exclusive  property  of  said 
plaintiffs,  and  the  street  commissioner  has  no  other  right  to  the 
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control  or  use  of  the  same,  save  such  as  arises  from  his  official 
character. 

Fourth—  That  on  the  9th  of  June,  A.  D.  1857,  Joseph  S. 
Taylor,  who  up  to  that  time  held  the  office  of  street  commissioner 
aforesaid,  died.  That  at  the  time  of  his  decease  there  was  an 
office  connected  with  the  department  aforesaid,  the  incumbent 
of  which  was  called  and  known  as  the  deputy  street  commis- 
sioner. That  such  office  was  duly  created  by  ordinance  of  the 
corporation  aforesaid,  and  at  the  decease  of  said  Taylor,  Charles 
Turner  held  such  office,  and  was  deputy  street  commissioner  of 
the  city  of  New  York. 

Fifth  —  That  from  the  decease  of  said  Taylor  until  the  16th  day 
of  June,  1857,  the  said  Turner  acted  as  street  commissioner,  and 
performed  the  duties  of  street  commissioner,  having  authority  to 
do  so  under  ordinances  duly  passed  by  said  corporation,  and  in 
such  capacity  and  the  performance  of  such  duties  had  and  enjoy- 
ed the  use  of  the  aforesaid  books,  maps,  records,  documents,  and 
other  property  and  papers. 

Sixth  —  That  at  the  date  last-mentioned,  the  mayor  of  the  city 
of  New  York,  with  the  consent  of  the  Board  of  Aldermen,  duly 
appointed  Charles  Devlin  street  commissioner  in  place  of  said 
Taylor,  deceased,  and  thereupon  said  Devlin  succeeded  to  and 
in  fact  obtained  the  use  and  enjoyment  of  the  aforesaid  books 
and  other  property,  as  above  described,  and  that  said  Devlin  has 
continued  such  use  and  performed  his  duties  as  street  commis- 
sioner, from  the  time  of  his  appointment  to  the  date  of  the  jurat 
to  this  complaint,  under  the  free  sanction  and  consent  of  the 
plaintiffs,  who  have  recognized  and  still  recognize  him  as  such 
street  commissioner  in  law  and  in  fact. 

Seventh  —  That  one  Daniel  D.  Conover,  claiming  to  be  street 
commissioner  of  the  city  of  New  York  under  some  appointment, 
has  commenced  against  said  Devlin  a  proceeding  under  the 
Revised  Statutes  of  this  State,  to  compel  the  delivery  to  the  said 
Conover  of  the  aforesaid  books,  maps,  records,  documents,  and 
papers  ;  that  such  proceeding  was  so  commenced  before  Hon. 
Charles  A.  Peabody,  who  holds  the  office  of  Justice  of  the  Su- 
preme Court  of  the  State  of  New  York  ;  and  the  said  Peabody 
has  made  an  order  that  said  Devlin  deliver  up  said  books  and 
other  things  to  said  Conover,  or  in  default  thereof,  be  committed 
to  jail  until  he  delivers  the  same,  or  shall  be  discharged  by  law. 
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Eighth — That  the  said  Devlin  has  duly  obtained  an  allowance 
of  a  writ  of  certiorari  addressed  to  the  aforesaid  Peabody,  re- 
quiring him  to  certify  the  record  of  the  proceedings  aforesaid, 
and  all  the  testimony,  orders,  processes,  and  acts  therein,  to  said 
Supreme  Court  at  the  next  general  term  thereof  on  the  second 
Monday  of  September,  A.  D.  1857.  That  the  allowance  of  such 
writ  is  endorsed  thereon  by  Hon.  Henry  E.  Davies,  one  of  the 
justices  of  the  said  Supreme  Court,  and  the  writ  with  the  allow- 
ance thereon  has  been  delivered  to  said  Peabody. 

Ninth — That  notwithstanding  the  issuing,  allowance,  and  serv- 
ice of  such  writ,  the  said  Peabody  is  about  to  issue  warrants  in 
the  proceedings  aforesaid,  one  to  commit  said  Devlin  to  jail  until 
he  delivers  up  said  books  and  other  things,  or  is  otherwise  dis- 
charged by  law,  and  the  other  directing  a  search  of  certain 
apartments  belonging  to  the  plaintiffs  for  such  books  and  other 
things,  and  that  the  same  when  found  be  seized  and  taken  before 
said  Peabody. 

Tenth — That  said  warrants  have  been,  or  are  about  to  be,  de- 
livered to  James  C.  Willet,  sheriff  of  the  city  and  county,  to  be 
executed,  and  the  said  Conover  has  required  that  the  same 
should  be  executed,  and  the  sheriff  threatens  to  execute  the  same. 

Eleventh — That  the  seizure  and  removal  of  said  books,  maps, 
records,  documents,  and  papers  under  said  warrant  would  be  a 
very  serious  interruption  of  the  business  of  the  aforesaid  depart- 
ment, and  would  render  impossible  a  full  discharge  by  said  Dev- 
lin of  the  duties  of  the  office  of  street  commissioner,  and  greatly 
impede,  not  only  the  performance  by  said  corporation  of  its 
duties  to  the  public,  but  the  enjoyment  by  the  public  of  the 
means  of  access  to  said  books  and  other  property  necessary  to  the 
protection  of  public  interests.  That  such  seizure  and  removal 
would  also,  if  followed  by  a  delivery  of  the  property  to  said  Con- 
over,  put  it  in  his  power  to  involve  the  plaintiffs  in  liabilities, 
difficulties,  and  litigations,  by  reason  of  his  proceedings  under  the 
pretended  claim  of  being  street  commissioner. 

Twelfth — That  the  aforesaid  books,  maps,  records,  documents, 
and  papers,  have  a  peculiar  value  as  archives  of  a  public  office, 
and  that  their  constant  use  is  required  to  enable  the  plaintiffs  to 
exercise  their  corporate  functions,  and  to  perform  their  corporate  4 
duties.  And  that  no  damages  to  be  assessed  in  any  suit  or  pro- 
ceeding brought  by  these  plaintiffs,  for  any  taking  of  such  ar- 
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chives  or  other  property  under  the  aforesaid  warrant,  would  afford 
adequate  compensation  for  the  injury  occasioned  by  such  taking. 

Thirteenth — That  the  plaintiffs  have  never  in  any  way  recog- 
nized the  claim  of  said  Conover  to  the  office  of  street  commis- 
sioner of  the  city  of  New  York,  but  always  have  repudiated,  and 
now  repudiate  the  same. 

Whereupon  the  plaintiffs  pray  the  judgment  of  this  court,  de- 
claring said  warrants,  and  each  of  them,  to  be  inoperative,  and 
that  the  defendants  Conover  and  "VVillet,  their  agents,  attorneys, 
and  all  persons  acting  for  or  under  them,  may,  by  the  order  of  this 
court,  be  perpetually  restrained  from  taking  any  step  whatever 
to  have  said  warrants,  or  either  of  them,  executed,  and  from  re- 
moving or  causing  to  be  removed,  said  books,  maps,  records,  docu- 
ments, and  other  property  and  papers,  or  any  or  either  of  them, 
from  the  place  or  places  where  the  same  may  be  when  such  order 
is  made,  and  from  interfering  with  the  same  in  any  manner  or  way 
•whatever ;  and  that  the  said  Devlin  may  be  in  like  manner  en- 
joined from  delivering  said  property  to  the  said  Conover,  or  any 
one  claiming  under  or  for  him,  and  that  said  Conover  and  Willet 
be  restrained  from  taking  any  steps  whatever  to  obtain  possession 
of  said  property,  or  of  any  part  thereof,  but  without  prejudice  to 
the  right  of  said  Conover  to  have  the  said  certiorari  returned  or 
otherwise  legally  disposed  of,  and  to  obtain  a  judgment  thereupon, 
or  to  prosecute  a  quo  warranto  to  obtain  possession  of  the  afore- 
said office  of  street  commissioner,  and  allowing  to  said  plaintiffs 
such  further  relief  or  such  other  relief,  or  both,  in  the  premises,  as 
may  be  just,  and  that  in  the  mean  time,  and  until  the  further  order 
of  this  court,  said  defendants  may  be  respectively  in  like  manner 
restrained  by  preliminary  or  provisional  injunction  order. 

RICHAED  BUSTEED,  Attorney  for  Plaintiffs. 

VERIFICATION. 

Upon  this  complaint,  an  order  to  show  cause,  with  a  temporary 
injunction,  was  granted,  as  follows : — 

TITLE  OF  THE  CAUSE. 

On  reading  the  complaint  in  the  above  entitled  action, 
and  on  hearing  Mr.  Busteed,  of  counsel  for  the  plaintiffs,  it  is 
Bordered  that  the  defendants  herein  be  restrained  until  the  hear- 
ing and  determination  of  the  order  to  show  cause  hereinafter 
contained,  as  follows :  that  is  to  say,  that  the  said  defendants, 
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Daniel  D.  Conover  and  James  C.  Willet,  their  agents,  attorneys, 
deputies,  constables,  and  all  persons  acting  for  or  under  them, 
or  either  of  them,  from  removing,  or  causing  to  be  removed,  the 
books,  maps,  records,  documents,  and  other  property  and  papers 
in  the  same  complaint  mentioned,  or  any  or  either  of  them,  from  the 
place  or  places  where  they  or  either  of  them  may  be,  and  from 
interfering  with  the  same  in  any  manner  or  way  whatever,  and 
the  said  Charles  Devlin  from  delivering  said  property,  or  any 
part  thereof,  to  the  said  Conover,  or  any  other  claiming  under 
or  for  him.  And  let  the  defendants  show  cause  before  this 
court,  at  a  special  term  thereof,  to  be  held  at  the  City  Hall  of 
the  city  of  New  York,  on  the  24th  day  of  July,  1857,  in  the 
forenoon,  why  an  order  should  not  be  made  joining  the  defend- 
ants as  above  mentioned,  until  the  final  judgment  in  this  action, 
or  why  some  other  or  further  order  for  the  benefit  of  the  plain- 
tiffs should  not  be  made  therein. 

D.  P.  INGEAHAM, 
First  Judge  of  New  York  Common  Pleas. 

A  supplemental  complaint  was  subsequently  filed,  adding 
John  K,.  Farrington,  Henry  Bertholf,  and  David  Dudley  Field 
as  parties  defendant.  The  first  two  of  these  defendants  were 
officers  of  the  court  in  whose  hands  the  process  for  obtaining 
the  papers  in  question  was  placed  for  execution,  and  the  latter 
was  the  counsel  employed  by  the  defendant  Conover  in  conduct- 
ing the  proceedings  sought  to  be  enjoined. 

On  the  original  and  supplemental  complaints,  the  following 
order  to  show  cause  was  granted : — 

TITLE  OF  THE  CAUSE. 

On  reading  the  complaint  in  this  action,  supplemental 
to  the  original  complaint  of  the  same  plaintiffs  against  the  first 
three  defendants  above  named,  together  with  the  affidavit  of 
Richard  Busteed,  duly  verifying  the  same;  and  on  motion  of 
Mr.  Busteed,  attorney  for  the  plaintiffs,  it  is  ordered  that  the 
said  plaintiffs  have  leave  to  file  and  prosecute  the  said  supple- 
mental complaint  against  the  above-named  defendants ;  and  upon 
the  said  complaint  and  affidavit  it  is  further  ordered  that  the 
said  defendants,  John  R.  Farrington,  Henry  Bertholf,  and  David 
Dudley  Field,  show  cause,  at  a  special  term  of  this  court,  to  be 

VOL.  V.— 17 


258  ABBOTTS'  PRACTICE  REPORTS. 

The  Mayor,  Ac.,  of  the  City  of  New  York  a.  Conover. 

held  at  the  City  Hall  of  the  city  of  New  York,  on  the  23d  day 
of  July,  instant,  at  ten  o'clock  in  the  forenoon  of  that  day,  why 
they  and  each  of  them,  their  attorneys  and  agents,  and  all  per- 
sons acting  for  or  under  them,  should  not  be  restrained  by  the 
injunction  order  of  this  court  from  removing,  or  causing  to  be 
removed,  the  books,  maps,  records,  documents,  and  other  prop- 
erty and  papers  in  the  said  supplemental  complaint  mentioned, 
or  any  or  either  of  them,  and  from  interfering  with  the  same  or 
any  of  them  in  any  manner  or  way  whatever ;  and  until  the  de- 
cision of  said  court  granting  or  refusing  such  injunction  in  the 
premises,  it  is  ordered  that  said  Farrington,  Bertholf,  and  Field 
be,  and  they  are  hereby,  restrained  as  aforesaid. 

D.  P.  INGRAHAM, 
First  Judge  of  New  York  Common  Pleas. 

The  cause  now  came  on  for  hearing  on  these  two  orders  to 
show  cause. 

D.  E.  Sickles,  for  the  plaintiffs. — I.  The  jurisdiction  of  equity 
to  restrain  an  interference  with  particular  chattels  is  founded  on 
the  nature  of  the  damage.  In  all  cases  of  writings  having  a 
specific  and  peculiar  value,  the  principle  of  irreparable  damage 
applies.  (Jeremy  on  Equity  Jurisdiction,  pt.  2,  ch.  4:,  §  2 ; 
Story's  Eq.  Jur.,  §§  703,  709,  710,  906 ;  Wat.  Eden,  on  Inj., 
367,  368,  and  note.) 

II.  Perhaps  equity  ought  not  commonly  to  interfere  to  pre- 
vent a  threatened  trespass,  even  in  respect  to  papers ;  because 
the  party  in  possession  may  resist  by  force.    But  where  process 
of  a  judicial  officer  is  about  to  be  used  to  sanction  the  act,  and 
a  regularly  constituted  executive  agent  of  the  law,  as  a  sheriff 
or  constable,  is  to  be  put  in  motion  by  such  process,  an  in- 
junction is  highly  proper.     1.  The  sheriff,  or  a  constable,  may 
be  justified  by  the  process,  though  on  the  prior  parts  of  the 
record  it  should  appear  that  the  tribunal  had  no  jurisdiction. 
2.  Such  sheriff,  with  a  process  regular  upon  its  face,  may  com- 
mand the  power  of  the  county,  and  with  strong  arm  rightly  put 
down  all  opposition. 

III.  The  duty  to  resist  a  trespass  by  force  cannot  be  charged 
upon  a  municipal  corporation.    It  can  only  act  by  agents,  and 
such  agents  may  not  be  willing  to  incur  the  risk  of  a  conflict. 
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IV.  The  counsel  who,  prosecuting  an  unlawful  proceeding  for 
a  client,  insists  and  publicly  promulgates  the  doctrine  that  no 
one  not  named  as  a  defendant  in  the  injunction  is  affected  by  it, 
should  be  included  as  a  party. 

William  Curtis  Noyes,  for  defendants. 

David  Dudley  Field,  on  the  same  side. — I.  This  is  a  motion 
for  an  injunction  in  aid  of  a  certiorari  from  the  Supreme  Court. 
The  Supreme  Court  is  competent  to  take  care  of  itself,  and  this 
court  has  no  jurisdiction  to  aid  in  enforcing  the  process  of  that 
court. 

II.  If  this  court  could  aid  the  Supreme  Court  in  enforcing  its 
process,  the  occasion  for  its  aid  has  ceased,  because  the  certiorari 
has  been  superseded. 

III.  The  allegation  on  which  the  injunction  was  granted,  that 
is,  that  Mr.  Justice  Peabody  intended  not  to  obey  the  certiorari, 
is  an  allegation  offensive  to  that  officer,  and  one  to  which  another 
court  will  not  listen  as  cause  for  an  injunction.     If  it  does,  the 
comity  of  courts  will  have  been  disregarded,  and  confusion  in 
the  administration  of  justice  must  follow. 

IV.  The  granting  of  an  injunction  rests  in  the  sound  discretion 
of  the  court.     Mr.  Conover  is  in  possession  of  the  office  of  street 
commissioner.    If  he  cannot  have  the  books  and  papers  of  the 
office,  he  will  be  greatly  embarrassed  in  the  performance  of  its 
duties.    This  embarrassment  the  court  will  avoid  by  discharging 
the  injunction  forthwith. 

V.  It  has  been  said  that  the  allegation  of  the  issuing  of  a  cer- 
tiorari is  the  ground  on  which  the  injunction  is  claimed.     If 
there  be  any  other  ground,  it  has  already  been  considered  in 
the  Supreme  Court  on  the  motion  before  Mr.  Justice  Roosevelt 
for  an  injunction,  which  motion  was  carefully  examined  and 
denied. 

VI.  The  case  made  by  the  complaint  is  wholly  untenable. 
1.  The  books  and  papers  of  the  street  commissioner's  office  are 
public  records.    They  are  not  the  private  property  of  the  corpo- 
ration in  any  other  sense  than  this.     The  corporation  could  not 
take  them  from  the  use  of  the  citizens  generally,  nor  from  the 
custody  of  the  street  commissioner.    2.  The  street  commissioner's 
is  an  office  created  by  the  statute  of  the  State.    The  duties  of 
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the  office  cannot  be  essentially  impaired  by  the  Common  Coun- 
cil ;  nor  can  that  body  take  from  it  the  means  to  carry  on  its 
business.  3.  The  proceeding  before  Mr.  Justice  Peabody  was 
one  provided  by  statute,  that  the  books  and  papers  of  an  office 
may  be  always  at  the  control  of  the  incumbent.  To  allow  an- 
other party  to  come  in  and  interfere  with  them,  on  the  ground 
that  he  was  the  ultimate  proprietor  of  the  records,  would  defeat 
most  of  the  applications.  It  would  enable  the  Attorney-General 
at  all  times  to  prevent  the  incumbent  of  a  State  office,  as  the 
controller  or  secretary  of  state,  from  obtaining  the  books  of  his 
office,  and  it  would  also  enable  the  counties  and  cities  to  coun- 
teract the  proceedings  in  the  case  of  county  or  city  offices. 
4.  The  corporation  was  in  fact  a  party  to  the  proceedings  before 
the  judge.  The  counsel  to  the  corporation  conducted  them, 
having  other  counsel  associated  with  him.  5.  If  the  present 
complaint  be  true,  the  case  is  one  merely  of  trespass — an  injunc- 
tion will  not  lie,  to  restrain  a  trespass  (7  Johns.  Ch.,  315  ;  3 
Paige,  213 ;  2  Barb.  Ch.,  101 ;  Willar&s  Eq.  Jur.,  382).  6. 
This  is  an  attempt  to  interfere  with  the  determination,  by  a 
judge  of  the  Supreme  Court,  of  a  proceeding  pending  before 
him.  Mr.  Justice  Peabody  has  heard  the  case,  and  is  as  com- 
petent to  decide  it  as  any  other  judicial  officer.  7.  Mr.  Conover 
has  been  adjudged  to  be  the  street  commissioner  of  the  city  of 
New  York,  de  facto,  and  entitled  to  the  books  and  papers ;  and 
even  if  he  had  not,  this  court  has  no  jurisdiction  to  try  the  title 
to  an  office.  That  can  only  be  done  by  quo  warranto  in  the 
Supreme  Court.  8.  The  proceedings  to  compel  the  delivery  of 
official  books  to  a  successor  in  office  are  intended  to  be  as  sum- 
mary as  possible.  An  interference  with  them  by  any  other 
tribunal  would  tend  to  defeat  the  policy  of  the  Legislature. 
These  considerations  induced  the  Supreme  Court  to  dissolve  an 
injunction  once  granted,  and  to  supersede  a  certiorari  which  it 
had  awarded,  though  the  proceedings  were  before  one  of  their 
own  body ;  and  there  is  more  reason  why  this  court  should  be 
influenced  by  them. 

INGRAHAM,  F.  J. — The  plaintiffs,  on  filing  their  complaint,  ob- 
tained an  order  for  a  temporary  injunction,  restraining  the  de- 
fendants Conover  and  "Willet  from  removing  the  books  and 
papers  from  the  street  commissioner's  office,  and  from  interfering 
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therewith,  and  Devlin  from  delivering  the  same  to  Conover  or  any 
one  on  his  behalf,  together  with  an  order  for  the  defendant  to  show 
cause  why  such  injunction  should  not  be  continued.  The  com- 
plaint showed  that  the  books  and  papers  referred  to  were  the 
exclusive  property  of  the  plaintiffs ;  that  Taylor,  who  was  street 
commissioner,  died,  and  that  upon  his  death  the  deputy  street 
commissioner,  Turner,  acted  in  his  place,  and  while  so  acting 
had  the  charge  of  such  books  and  papers;  that  Devlin  was  so 
appointed  by  the  Mayor  and  Board  of  Aldermen,  and  entered 
upon  the  duties  of  the  office,  and  was  in  possession  of  such  books 
and  papers,  and  as  such  officer  was  recognized  by  the  plaintiffs ; 
that  the  defendant  Conover,  claiming  to  be  street  commissioner, 
had  commenced  proceedings  against  Devlin  to  obtain  possession 
of  such  books,  &c.,  and  that  the  judge  before  whom  the  proceed- 
ings were  pending  had  made  an  order  that  Devlin  deliver  over 
the  same  to  Conover ;  that  warrants  were  about  to  be  issued  to 
enforce  such  order ;  that  the  seizure  and  removal  of  such  books, 
&c.,  would  be  a  serious  interruption  of  the  business  of  the  de- 
partment, and  greatly  impede  the  performance  of  its  duties  by 
the  corporation  to  the  public,  and  might  involve  the  plaintiffs  in 
liabilities  and  litigation  ;  that  the  books,  &c.,  were  valuable,  and 
the  plaintiffs  required  the  constant  use  of  them  to  enable  them  to 
perform  their  corporate  duties,  and  that  no  damages  could  be  as- 
sessed which  would  form  an  adequate  compensation  for  the  injury 
occasioned  by  the  taking.  The  complaint  asked  for  an  injunction 
restraining  the  defendants  from  taking  the  said  books,  &c. 

Considerable  discussion  has  taken  place  as  to  the  time  when 
this  injunction  was  allowed.  A  previous  injunction  had  been 
applied  for  and  obtained  during  the  previous  week,  which  was 
returned  to  me  and  cancelled,  on  the  supposition,  as  the  counsel 
stated,  that  the  allowance  of  the  certiorari  rendered  its  use  un- 
necessary. Afterwards,  the  second  complaint  was  submitted  to 
me  arid  a  new  injunction  asked  for,  which  was  signed  on  the  day 
on  which  it  bears  date.  The  complaint  contains  the  statement 
in  regard  to  the  certiorari  which  rendered  the  injunction  neces- 
sary for  the  protection  of  the  plaintiff's  interests.  That  state- 
ment was,  that  the  warrants  were  about  to  be  issued  and  the 
property  delivered  to  Conover,  notwithstanding  the  allowance  of 
the  certiorari.  Upon  such  application,  every  tiling  contained 
in  the  injunction  which  could  be  construed  as  relating  to  the 
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proceedings  before  the  court  or  Mr.  Justice  Peabody  was  stricken 
out,  and  the  order  of  injunction  solely  directed  to  the  defendant 
for  the  express  purpose  of  avoiding  any  order  which  could  in 
any  way  be  construed  as  applying' to  that  judge,  or  to  his  action 
in  the  proceeding  before  him. 

It  has,  however,  been  the  custom  of  courts  of  equity,  both  in 
England  and  this  country,  to  stay  proceedings  in  another  court 
by  injunction.  The  books  are  full  of  cases  of  this  character,  and 
the  right  to  do  so  has  never  been  questioned.  With  much  more 
propriety  might  such  an  order  be  made  in  regard  to  proceedings 
pending  before  a  magistrate  out  of  court,  who,  in  the  capacity  in 
which  he  was  acting,  had  no  equity  powers,  and  could  not  grant 
the  relief  which  was  asked  for. 

The  right  of  the  plaintiffs,  upon  the  state  of  facts  disclosed  in 
the  complaint,  appeared  to  me  to  be  clear,  and  entitling  them  to 
the  relief  sought.  Is  there  any  thing  in  the  defendants'  affida- 
vits changing  that  view  of  the  plaintiffs'  claims  ? 

The  property  is  averred  to  be  the  exclusive  property  of  the 
plaintiffs,  and  this  is  not  denied,  other  than  by  an  allegation  of 
the  defendant  that  he  is  advised  and  believes  the  books,  &c.,  are 
not  the  exclusive  property  of  the  plaintiffs,  but  are  public  records, 
which  the  plaintiffs  have  no  right  to  take  from  the  custody  of  the 
street  commissioner.  The  defendant  also  asserts  his  right  to  the 
office,  and  he  denies  any  right  on  the  part  of  Devlin  to  execute 
the  duties  of  the  office.  I  am  bound,  on  these  papers,  to  assume 
that  the  books  are  the  property  of  the  plaintiffs.  This  fact  is 
positively  sworn  to  on  their  behalf,  while  the  denial  of  it  is 
merely  on  advice  and  belief.  If  I  am  allowed  to  inquire  beyond 
the  papers,  I  think  there  can  be  no  doubt  that  very  many  of  the 
books  and  papers  in  the  street  commissioner's  office  are  the  ex- 
clusive property  of  the  plaintiffs,  paid  for  out  of  the  treasury, 
and  not  by  assessment,  while  a  great  mass  of  the  books  and 
papers  are  necessary  for  the  collection  of  moneys  due  to  the  city, 
the  loss  of  which  would  occasion  great,  if  not  irreparable  pecu- 
niary damage  to  the  public  interests. 

The  views  I  entertain  of  defendant  Conover's  claim  to  hold  the 
office  have  been  fully  stated  by  me  in  the  matter  of  Devlin  on 
habeas  corpus,*  and  I  refer  to  the  opinion  delivered  therein,  with 

*  Reported  Post,  281. 
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the  bare  statement  that  the  appointment  under  which  he  claimed 
to  hold  the  office  was  not,  in  my  judgment,  valid,  and  conferred 
no  right  thereto. 

It  is  said  that  the  contemplated  act  of  taking  possession  of  the 
books  by  Conover  was  a  mere  act  of  trespass,  and  as  such  equity 
did  not  interfere,  but  that  the  party  in  possession  had  a  right  to 
resist  by  force  and  protect  that  right.  In  ordinary  cases  of  tres- 
pass such  a  rule  is  correct.  Equity  does  not,  and  ought  not,  to 
interfere  to  prevent  every  trespass  in  regard  to  personal  prop- 
erty between  individuals,  when  the  matter  in  controversy  is 
small  in  amount,  or  can  be  paid  for  by  damages  in  an  action  for 
that  trespass.  But  I  do  not  consider  that  rule  as  applicable  even 
to  a  case  of  a  contemplated  trespass  where  the  injury  would  be 
great,  where  the  property  was  of  a  peculiar  value,  and  the  dam- 
ages such  that  they  could  not  be  compensated  for  by  any  remedy 
at  law.  In  Jerome  v.  Ross  (7  Johns.  Ch.  7?.,  315),  the  chancellor 
says — "In  ordinary  cases  the  remedy  of  trespass  has  been  found 
amply  sufficient  for  the  protection  of  property,  and  I  do  not 
think  it  advisable  to  introduce  the  chancery  remedy  as  its  sub- 
stitute, except  in  strong  and  aggravated  instances,  where  the 
mischief  is  remediless."  Again  he  says — "  I  do  not  know  of  a 
case  where  an  injunction  has  been  granted  merely  because  the 
defendant  was  a  trespasser  without  showing  that  the  property 
was  of  peculiar  value,  and  could  not  admit  of  due  recompense. 
In  ordinary  cases  the  damages  assessed  by  a  jury  will  be  ade- 
quate for  a  check  and  for  a  recompense."  In  Erpstein  v.  Berg 
(13  How.  Pr.  R.,  91),  Judge  Davies  granted  an  injunction  merely 
to  restrain  the  sale  of  some  furniture  in  the  defendant's  possession, 
and  upon  an  argument  refused  to  vacate  it. 

We  are  told  that  this  being  a  mere  trespass,  the  plaintiffs 
should  be  left  to  a  remedy  by  law,  or  to  defend  their  possession 
by  force.  I  have  already  suggested  one  reason  why  an  action 
at  law  is  no  remedy.  The  value  of  these  books  and  papers  to  the 
city  cannot  be  estimated.  The  large  amounts  due  them  on  as- 
sessments, the  evidence  for  which  is  only  to  be  found  in  them, 
the  liens  which  exist  on  real  estate  for  assessments,  and  the  evi- 
dence of  sales  of  lands  for  a  long  period  back,  the  records  of 
which  are  to  be  found  only  here ;  the  regulations  of  the  streets 
in  the  city,  and  various  other  matters  to  which  it  is  now  unne- 
cessary to  refer,  conclusively  establish  the  great  value  of  these 
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books  and  papers  to  the  plaintiffs  peculiarly,  as  well  as  the  pub- 
lic, as  containing  evidence  affecting  the  real  estate  of  this  city 
to  a  very  great  extent.  The  complaint  also  shows  that  the  re- 
moval of  them  from  the  office  would  greatly  impede  the  public 
business,  and  that  no  adequate  compensation  could  be  obtained 
for  the  loss  or  destruction.  That  the  plaintiffs  are  called  upon, 
under  such  circumstances,  either  to  resort  to  an  action  at  law  for 
damages,  or  to  resist  the  taking  of  them  by  force,  I  cannot  ac- 
cede to.  It  is  apparent,  from  what  has  already  been  stated,  that 
an  action  at  law  would  give  no  adequate  remedy.  As  to  the 
propriety  of  compelling  the  plaintiffs  to  resort  to  force  to  defend 
their  possession,  instead  of  asking  the  aid  of  the  court,  I  think 
there  can  be  no  hesitation.  Judge  Roosevelt  says,  in  the  opin- 
ion delivered  by  him,  "The  plaintiffs  being,  as  they  allege,  in 
possession,  can  defend  themselves,  in  the  ordinary  course  of  law, 
against  any  illegal  disturbance.  They  can  resort  to  the  criminal 
magistrate,  or  to  the  sheriff  or  his  deputies,  if  they  are  right. 
Again,  if  the  books  are  the  private  property  of  the  plaintiffs, 
they  must  be  protected  by  the  same  means,  remedial  or  pre- 
ventive, as  apply  to  cases  of  assault  and  battery,  and  other 
threatened  trespasses  of  a  like  nature."  I  can  hardly  suppose 
that  learned  justice  intended  to  be  understood  as  recommending 
the  plaintiffs  to  resort  to  open  violence  in  order  to  retain  the 
possession  of  this  property.  Redress  by  the  ordinary  forms  of 
law  would  be  inadequate,  and  I  should  be  very  unwilling  to 
hold  that  the  public  authorities  would  be  justified  in  involving 
the  city  in  disturbances  such  as  have  already  taken  place  in 
regard  to  the  possession  of  this  office.  We  have  already  seen 
the  effects  of  such  attempted  employment  of  force  in  the  main- 
tenance of  rights,  either  supposed  or  real ;  and  where  the  evils 
complained  of  can  be  remedied  by  the  simple  mandate  of  a  court, 
quietly  and  peaceably  issued  and  enforced,  in  a  case  involving 
interests  as  important  as  are  embraced  in  this  property,  I  think 
there  should  be  no  hesitation  as  to  the  course  to  be  adopted. 

It  is  also  objected  that  this  injunction  is  an  interference  with 
the  decision  of  another  tribunal.  That  decision  was  made  be- 
tween other  parties.  The  plaintiffs  had  no  right  to  defend  their 
possession  there.  It  could  not  have  been  brought  in  issue.  They 
not  being  parties,  have  no  right  of  reviewing  the  decision  of  the 
magistrate,  and  they  are  in  nowise  bound  by  that  decision.  It 


NEW-YORK.  265 


The  Mayor,  <fec.,  of  the  City  of  New  York  a.  Conover. 

would  be  injustice  to  say  to  a  party  claiming  property  which  is 
conceded  to  belong  to  him,  that  the  right  of  a  third  person  to 
that  property  has  been  decided  by  a  magistrate  in  a  proceeding 
between  him  and  others,  and  therefore  you  can  have  no  protec- 
tion from 'the  courts.  The  case  presents  this  state  of  facts:  The 
plaintiffs,  claiming  to  be  the  owners  of  property  of  great  value, 
the  loss  or  destruction  of  which  could  not  be  repaired,  and  for 
which  no  adequate  remedy  can  be  obtained,  ask  from  a  court  of 
equity  an  order  of  injunction  to  prevent  the  defendant  from 
taking  that  property  from  the  place  in  which  they  have  been 
deposited,  and  from  their  possession  and  control.  I  see  no  rea- 
son why  such  relief  should  not  be  granted  under  the  circum- 
stances stated  in  the  complaint. 

There  is  one  question  yet  remaining  to  which  I  have  not  yet 
referred.  It  is  as  to  the  answer  which  the  defendants  set  up  to 
the  granting  of  this  motion  by  reason  of  the  alleged  adjudication 
by  Judge  Roosevelt  of  the  same  question  before  him  on  the  com- 
plaint filed  in  the  Supreme  Court  praying  for  a  similar  injunc- 
tion. That  such  a  practice  of  renewing  an  application  to  one 
court  after  it  has  been  denied  in  another  is  wrong,  and  should 
not  be  sanctioned,  is  undoubtedly  correct,  even  if  the  first  action 
is  subsequently  discontinued,  although  in  the  ordinary  conduct- 
ing of  legal  proceedings  such  a  rule  does  not  always  prevail.  A 
party  may  bring  an  action  in  one  court  and  may  fail  in  making 
out  a  case  to  entitle  him  to  judgment,  and  such  failure  is  not  of 
course  a  bar  to  a  second  suit.  But  on  motions  for  injunctions,  if 
the  complaint  in  the  second  action  avers  other  facts  not  in  exist- 
ence at  the  time  the  first  motion  was  made,  the  decision  on  the 
first  motion  forms  no  bar  to  the  subsequent  one. 

The  complaint  submitted  to  Judge  Roosevelt  only  set  forth 
the  title  to  the  books  and  papers, — the  application  of  Devlin  as 
street  commissioner, — and  the  threats  of  defendant  Conover  to  re- 
move the  books  from  the  office.  Under  such  a  state  of  facts,  with- 
out reference  to  extrinsic  matters,  the  application  might  well 
have  been  denied,  and  the  supposition  entertained  that  the  street 
commissioner  was  perfectly  able  to  protect  the  books  and  papers 
in  the  office,  without  the  aid  of  a  court  of  law  or  equity.  In 
the  complaint  submitted  to  me,  the  plaintiffs  show  in  addition 
that  Conover  is  claiming  to  be  street  commissioner  under  an  ap- 
pointment which  they  have  refused  to  recognize, — that  he  has 
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commenced  proceedings  for  obtaining  from  Devlin  the  posses- 
sion of  tin's  property, — that  the  magistrate  before  whom  such 
proceeding  is  pending,  has  made  an  order  for  the  delivery  of 
the  books  to  the  defendant, — that  the  warrant  therefor  is  about 
to  be  delivered  to  the  defendant, — and  that  such  seizure  would 
expose  them  to  being  involved  in  liabilities  and  litigations. 
The  rule  as  to  second  applications  of  this  character  is,  that 
where  new  facts  are  stated  in  a  supplemental  bill,  a  fresh  in- 
junction may  be  awarded  even  though  a  former  injunction  has 
been  dissolved  upon  the  merits ;  and  the  same  rule  applies 
to  a  new  action  if  the  former  one  is  discontinued  (Fanning  v. 
Dunham,  4  Johns.  Ch.  .Z?.,  35).  In  Livingston  v.  Gibbons  (4 
Johns.  Ch.  ./?.,  257),  the  chancellor  denied  a  motion  to  renew 
an  injunction  which  had  been  dissolved,  because  the  plaintiff 
had  consented  thereto :  at  the  same  time  he  says,  "  I  mean 
only  to  say  that  upon  this  motion,  without  any  new  and  special 
reasons  not  existing  when  the  injunction  was  dissolved,  I  shall 
not  consent  to  renew  the  injunction."  In  Cummins  a.  Bennett 
(8  Johns.  Ch.  7?.,  78),  Chancellor  Wai  worth  says,  "  If  the  com- 
plainant had  any  grounds  to  justify  the  issuing  of  a  new  writ,  he 
should  have  discontinued  the  first  suit  and  paid  the  costs,  and 
then  have  applied  to  the  court  before  the  second  bill  was  filed 
for  such  new  injunction."  A  case  very  much  in  point  may  be 
found  in  Wood  a.  Bruce  (9  Gill  <&  J.,  215).  In  this  case  a  bill 
had  been  filed,  and  an  injunction  obtained,  which  was  afterwards 
dissolved  by  the  chancellor.  Some  time  afterwards  an  applica- 
tion was  made  to  another  court,  on  a  new  bill,  and  a  new  in- 
junction obtained.  On  motion,  the  chancellor  dissolved  the 
second  injunction,  on  the  ground  that  the  cause  of  action  was 
the  same.  The  plaintiff  appealed,  and  on  such  appeal  the  order 
of  the  chancellor  dissolving  the  second  injunction  was  reversed. 
The  court,  in  their  opinion,  say,  "  The  question  is  whether  the 
case  made  by  the  first  and  by  the  second  bills  are  identical. 
Between  the  dismissal  of  the  first  and  the  institution  of  the  second 
suit  a  litigation  had  commenced  in  a  court  of  law,  which  in  its 
event  might  deprive  the  complainant  of  his  property.  For  any 
thing  which  appeared  in  the  first  bill,  the  complainant  might 
never  have  been  in  any  manner  disturbed  in  his  possession. 
The  claims  there  set  up  might  never  be  attempted  to  be  en- 
forced in  the  proper  tribunal." 
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The  reasoning  in  that  case  is  very  appropriate  to  the  one 
nnder  consideration.  The  complaint  submitted  to  Judge  Roose- 
velt only  suggested  as  the  reason  for  the  injunction  the  threat  of 
the  defendant  to  take  the  books,  &c.  For  aught  that  appeared 
therein,  that  threat  might  never  have  been  carried  into  execu- 
tion. Since  the  institution  of  that  action,  a  litigation  before  a 
magistrate  has  sprung  up,  which  was  about  to  deprive  the  plain- 
tiffs of  their  property  against  their  will,  and  to  which  they  were 
not  even  parties.  They  have  no  adequate  means  to  prevent  the 
injury  but  by  a  resort  to  a  court  of  equity.  Another  reason 
given  for  the  dismissal  of  that  complaint  was,  that  Conover,  if 
street  commissioner,  could  be  removed  by  the  Mayor  and  Board 
of  Aldermen.  Such  removal,  however,  can  only  be  for  cause, 
if  that  section  is  applicable  to  the  present  tenure  of  office,  and 
affords  no  answer  in  a  case  where  the  plaintiffs  refuse  to  recog- 
nize the  right  of  the  defendant  at  all  to  the  office.  The  reasons 
given  for  continuing  the  injunction  against  Conover  apply  to 
those  defendants  who  have  since  been  made  parties  by  a  supple- 
mental complaint,  and  have  interfered  with  the  property. 

Mr.  Field,  the  counsel  for  Conover,  is  included  as  a  defendant. 
Of  the  propriety  of  such  a  course,  where  nothing  else  is  alleged 
against  him,  than  the  prosecution  of  the  rights  of  his  clients,  I 
entertain  much  doubt.  It  is  not  necessary  to  the  protection  of 
the  plaintiff's  rights,  and  its  effect  is  to  make  advocates  parties 
where  they  should  have  no  personal  interest.  I  have  looked 
over  the  evidence  in  this  case,  but  do  not  find  that  the  defendant 
Field  has  done  any  thing  except  what  falls  strictly  within  his 
province  as  counsel.  His  course  in  regard  to  the  injunction  was 
not  to  be  approved ;  but  that  furnishes  no  reason  for  continuing 
the  injunction  against  him. 

The  injunction  is  continued  against  all  of  the  defendants  ex- 
cept the  defendant  Field,  and  as  to  him  it  is  dissolved. 
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Supreme  Court,  First  District ;  Special  Term,  September,  1857. 

STAY  OF  PROCEEDINGS. — EXAMINATION  OF  DEBTOR. — PUBLIC  OF- 
FICER. 

An  order  staying  proceedings  of  plaintiff  on  an  execution  issued  by  him,  does  not 
prohibit  him  from  instituting  proceedings  under  section  294  to  examine  a  debt- 
or of  the  judgment  debtor. 

An  execution  creditor  of  a  corporation  may  have  an  order  (under  section  294  of 
the  Code)  for  the  examination  of  a  person  indebted  to  or  having  funds  of  the 
defendant. 

An  officer  of  a  municipal  corporation  having  funds  of  the  corporation  in  his  hands 
officially — e.g.,  a  treasurer, — is  liable  (under  section  294  of  the  Code)  to  exam- 
ination at  the  instance  of  an  execution  creditor  of  the  corporation. 

Motion  to  vacate  an  order  for  the  examination  of  a  person  in- 
debted to  or  having  property  of  a  judgment  debtor. 

One  Robert  W.  Lowber  having  recovered  judgment  for  about 
$200,000  against  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  issued  execution  thereon,  which  was  levied 
upon  certain  property  of  the  city.  Before  any  sale,  the  defend- 
ants procured  an  order  staying  any  further  proceedings  of  plain- 
tiff upon  the  execution. 

The  plaintiff  thereafter  procured  an  order,  under  section  294 
of  the  Code,  requiring  Andrew  V.  Stout,  the  city  chamberlain, 
to  appear  and  answer  concerning  the  funds  of  the  city  in  his 
hands. 

A  motion  was  now  made  on  behalf  of  the  chamberlain  to  dis- 
miss the  order. 

James  R.  Whiting,  for  the  motion. 

John  M.  Barbour  and  William  Curtis  Noyes,  opposed. 

PEABODT,  J. — On  the  return  of  an  order  granted  under  sec- 
tion 294  of  the  Code,  requiring  Andrew  V.  Stout,  the  city 
chamberlain,  to  submit  to  the  examination  of  a  judgment  creditor 
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of  the  city,  respecting  any  funds  of  the  city  which  may  be  in 
his  hands  as  treasurer,  a  motion  is  made  on  behalf  of  the  party 
sought  to  be  examined,  to  dismiss  the  order.  That  motion  is 
based  upon  three  grounds. 

1.  It  is  shown  that  the  order  in  question  was  procured  after 
the  granting  of  an  order  staying  plaintiff's  proceedings  upon  the 
execution,  and  while  the  stay  was  yet  in  force.  It  is  contended 
that  the  procuring  of  the  present  order  was  a  violation  of  the  stay. 

The  order  staying  the  plaintiff's  proceedings  was  by  its  terms 
limited  to  proceedings  "  upon  the  execution."  This  supple- 
mentary examination  will  be  no  violation  of  such  a  stay,  un- 
less it  is  a  proceeding- upon  the  execution.  I  think  that  it  can- 
not be  so  considered.  The  execution  is  a  writ  issued  by  the 
court  directing  the  sheriff  or  other  officer  to  satisfy  the  judgment 
previously  rendered  out  of  the  personal  property,  or  in  default 
thereof,  out  of  the  real  property  of  the  judgment  debtor.  The 
proceedings  which  may  be  properly  styled  proceedings  upon 
the  execution,  are  those  which  are  taken  in  obedience  to  the  di- 
rections of  the  court  embodied  in  the  writ.  They  are  the  levy, 
the  sale,  the  payment  of  the  proceeds  upon  the  judgment,  the 
satisfaction  of  the  judgment,  &c. 

The  supplementary  examination  sought  here  under  section 
294  of  the  Code  is  a  proceeding  quite  distinct  from  the  execu- 
tion. It  is  not  based  on  any  proceeding  known  or  resorted  to 
under  the  authority  of  an  execution.  The  execution  does  not 
authorize  it  to  be  had,  nor  is  the  execution  itself,  apart  from 
other  facts,  an  adequate  basis  on  which  the  examination  can  be 
ordered. 

Nor  is  this  examination  strictly  a  continuation  of  proceedings 
on  the  execution,  so  that  it  may  be  said  to  be  dependent  on  it; 
for  it  is  authorized  by  the  Code  if  the  facts  which  justify  it  occur 
at  any  time  "  after  the  issuing  or  return  of  the  execution."  It 
must  be  after  the  issuing,  but  it  may  be  either  before  or  after 
the  return  of  it.  The  fact  of  return  is  therefore  unimportant. 
It  is  concurrent  with  the  execution  rather  than  supplementary  to 
it,  and  corresponds  in  this  respect  much  more  nearly  with  what 
used  to  be  known  as  a  "  bill  in  aid  of  an  execution,"  which  was 
filed  in  the  lifetime  of  the  execution,  than  with  what  was  known 
as  a  creditor's  bill,  which  could  only  be  filed  after  the  return  of 
an  execution  unsatisfied.  In  the  case  of  a  bill  in  aid  of  an 
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execution,  the  object  was  to  remove  obstructions  to  the  execution 
that  satisfaction  of  it  might  be  had ;  and  if  that  were  the  case 
with  this  proceeding,  it  would  be  much  more  difficult  to  say  that 
it  is  not  a  "  proceeding  upon  the  execution."  But  such  is  not 
the  case  with  this  remedy.  The  object  is  not  to  aid  the  execu- 
tion, or  provide  food  or  material  from  which  it  may  be  satis- 
fied. On  the  contrary,  whatever  is  discovered  and  obtained  is 
not  to  be  applied  on  the  execution,  nor  to  be  made  available 
through  the  instrumentality  of  it.  It  is  to  be  applied  directly 
to  the  extinguishment  of  the  debt  embraced  in  the  judgment, 
which  forms  alike  the  basis  of  this  remedy,  and  the  other  and 
(as  I  think)  separate  remedy  by  execution.  A  stay  of  pro- 
ceedings to  enforce  the  judgment  would  probably  cover  this 
proceeding,  for  this  as  well  as  the  execution  (technically  so 
called)  is  a  measure  in  execution  of  the  judgment,  and  is  proba- 
bly within  the  phrase  proceedings  on  (or  to  enforce)  a  judg- 
ment. 

The  stay  in  this  case  being  limited  to  proceedings  upon  the 
execution,  prohibited  only  such  proceedings  as  were  to  be  had 
strictly  upon  it,  and  did  not  operate  to  prevent  the  plaintiff 
from  instituting  this  examination. 

2.  The  second  objection  taken  to  the  order  is,  that  this  ex- 
amination cannot  be  had  upon  a  judgment  against  a  corporation. 
The  defendants  are  a  municipal  corporation  ;  and  it  is  contend- 
ed that  the  proceeding  now  resorted  to  is  inapplicable  where  a 
corporation  is  the  judgment  debtor. 

The  proceeding  authorized  by  section  292  of  the  Code,  for  the 
direct  examination  of  the  judgment  debtor  himself,  has  been 
held  to  be  inapplicable  in  cases  where  a  corporation  is  such 
debtor  (Hinds  a.  The  Canandaigua  &  Niagara  Falls  Railroad 
Company,  10  How.  Pr.  ./?.,  487),  and  hence  it  is  argued  that 
this  section,  couched  in  terms  very  similar,  is  not  applicable  to  a 
judgment  against  this  description  of  debtors.  But  the  ground  of 
this  construction  of  section  292  is  not  that  the  term  "  judgment 
debtor"  is  not  applicable  to  a  corporation  against  which  a  judg- 
ment has  been  rendered.  The  true  reasons  assigned  are  chiefly 
that  the  remedy  by  examination  of  the  debtor  on  oath,  cannot, 
in  practice,  be  enforced  against  an  artificial  being  of  legislative 
creation,  since  such  a  being  cannot  take  an  oath,  and  is  therefore 
not  susceptible  of  the  rernedy  in  which  the  creditor  is  to  search 
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the  conscience  of  the  debtor  ; — and  that  the  language  of  section 
292,  in  providing  for  the  examination  on  oath  of  a  judgment 
debtor,  when  the  execution  has  been  issued  to  the  county  where 
the  judgment  debtor  resides,  contemplates  only  proceedings 
against  a  natural  person  capable  of  having  a  residence. 

Neither  of  these  reasons  applies  to  the  proceeding  authorized 
by  section  294,  which  is  that  invoked  in  the  present  case.  The 
order  for  the  examination  of  a  debtor  to  a  corporation  is  as  read- 
ily executed  as  is  one  directing  the  examination  of  one  indebted 
to  a  natural  person.  And  I  see  nothing  in  the  language  of  the 
section,  or  in  the  nature  of  the  remedy  sought,  which  can  be 
reasonably  regarded  as  limiting  it  in  its  operation  to  the  case  of 
judgments  against  natural  persons.45' 

3.  The  third  objection  to  the  order  is,  that  the  party  to  be 
examined,  being  an  officer  of  the  defendants',  and  holding 
whatever  funds,  the  property  of  the  city,  he  may  have,  as  its 
treasurer,  is  not  liable  to  this  examination ; — that  his  posses- 
sion is  the  possession  of  the  city  just  as  that  of  a  clerk  is  the 
possession  of  his  employer.  But  his  possession  is  not  entirely 
like  that  of  a  clerk  who  keeps  the  money  on  his  master's  prem- 
ises in  his  drawer  or  safe,  to  which  the  master  has  constant  ac- 
cess, and  the  custody  of  which  is  with  him,  primarily.  The 
clerk  has  no  custody  adverse  to  his  master,  and  none  except  in 
subordination  to  him,  and  as  his  servant.  If  he  has  any  other 
custody  or  possession,  he,  too,  like  the  treasurer  of  a  corporation, 
would  be  liable  to  examination  under  this  proceeding.  If  he  as 
clerk  or  otherwise  have  in  his  own  possession  property  of  his 
master,  he  too  may  be  examined  under  this  section. 

In  Curtois  a.  Harrison  (3  Abbotts'  Pr.  22.,  96),  it  was  held 
that  the  treasurer  of  a  joint-stock  association  might  be  examined 
under  section  294  by  a  judgment  creditor  of  the  association ; 

*  It  has  been  held  by  the  general  term  of  the  Supreme  Court  in  the  eighth  dis- 
trict (see  Sherwood  o.  The  Buffalo  «fe  New  York  City  Railroad  Company,  12  How. 
Pr.  R.,  136),  that  the  proceeding  under  section  294,  as  well  as  that  under  section 
292,  is  inapplicable  to  corporations.  The  chief  reason  assigned  is,  that  in  that 
district  the  examination  allowed  by  section  294  is  regarded  as  merely  auxiliary 
to  an  examination  instituted  under  section  292 ;  and  as  not  proper  to  be  set  on 
foot  as  an  independent  proceeding.  In  the  first  district  the  practice  has  always  been 
to  allow  an  examination  of  a  person  indebted  to  a  judgment  debtor  independently 
of  any  examination  of  the  judgment  debtor  himself;  and  under  such  a  practice 
the  reasoning  of  the  case  cited  fails. 
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and  that  case  fully  sustains  the  views  expressed  under  this  last 
point 
The  motion  to  set  aside  the  order  must  be  denied. 


PRYOR'S  APPEAL. 

Supreme  Court,  First  District;  General  Term,  June,  1857. 
APPEAL. — STREET-OPENING  CA.SES. — DECISION  OF  COMMISSIONERS. 

It  seems  that  an  appeal  lies  to  the  general  term  of  the  Supreme  Court,  from  a  de- 
cision of  the  special  term  confirming  the  report  of  commissioners  of  estimate 
and  assessment  in  proceedings  for  a  street  improvement  in  the  city  of  New 
York. 

The  commissioners  are,  however,  the  proper  judges  of  all  the  matters  of  fact  in- 
volved in  the  questions  which  come  before  them  for  decision ;  and  their  decision 
should  not  be  disturbed  by  the  general  term,  except  upon  strong  reasons. 

It  requires  a  strong  case  to  justify  an  appellate  court  in  interposing  in  matters  of 
value. 

Appeal  from  a  decision  of  the  special  term  confirming  the 
report  of  commissioners  of  estimate  and  assessment  appointed  in 
the  laying  out  of  the  Central  Park. 

James  W.  Pryor  was  owner  of  fifty-nine  lots  of  land  taken  by 
the  city  for  the  Central  Park.  These  lots  were  valued  by  the 
commissioners  of  estimate  at  $34,140.  The  owner  filed  objec- 
tions to  the  report,  and  on  a  further  hearing  the  valuation  was 
raised  by  the  commissioners  to  $36,915.  The  report,  as  thus 
altered,  was  confirmed  by  the  special  term.  The  owner,  deem- 
ing the  valuation  still  too  low,  now  appealed  from  the  order 
confirming  the  report. 

Martin  V.  B.  Wilcoxson,  and  Richard  Busteed,  corporation 
counsel,  moved  to  dismiss  the  appeal,  on  the  ground  that  the 
order  was  not  appealable;  citing  the  Bowery  Extension  Case 
(2  Ante,  368). 

Cummins,  Alexander,  &  Green,  opposed. — I.  The  right  of 
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review  in  cases  under  the  act  of  1813  has  always  been  recog- 
nized and  allowed,  even  to  the  court  of  highest  resort  (Living- 
ston v.  The  Mayor,  8  Wend.)  85  ;  Wyman  v.  The  Mayor,  11 
Wend.)  487).  The  law  as  to  appeals  to  the  Court  of  Appeals 
was  changed  in  the  case  of  Canal  and  Walker  streets  (2  Kern.) 
406). 

II.  It  has  been  the  uniform  practice  of  the  Supreme  Court  to 
hear  appeals  in  those  cases  from  the  special  term  to  the  general 
term,  ever  since  the  judiciary  act  and  the  Code  (Canal  and  Walker 
street  Case,  2  Kern.)  406  ;  Wall-street  Case,  17  Barb.,  617). 

III.  The  proceedings  in  this  matter  are  directed  by  the  act  to 
be  conducted  pursuant  to  the  act  of  April  9,  1813,  and  th6  sev- 
eral acts  amendatory  thereof ;  these  acts  do  not,  as  is  supposed, 
take  away  the  right  of  appeal,  although  the  act  provides  that 
the  report,  when  confirmed  by  the  said  court,  shall  be  final  and 
conclusive  when  upon,  &c.      1.  When  the  act  of  1813  was 
passed,  the  Supreme  Court  transacted  its  business  at  terms  at 
which  all  its  members  sat  or  could  sit,  and  exercised  all  the 
powers  of  the  court,  both  original  and  appellate.     It  had  no 
general  and  special  term,  but  all  proceedings  were  had  and  de- 
cisions made  before  the  full  court  in  banco,  and  as  there  was  no 
other  branch  of  the  Supreme  Court  to  which  to  appeal,  the  de- 
cision was  of  course  final  as  far  as  that  court  was  concerned. 
2.  When  special  terms  were  afterwards  established,  and  these 
causes  were  heard  at  these  terms,  there  always  was  an  appeal  to 
the  general  term  (Canal  and  Walker  street  Case,  2  Kern.)  406 ; 
Wall-street  Case,  17  Barb.)  617).    3.  The  act  of  1813  provides 
that  the  report  of  the  commissioners,  when  confirmed  by  the 
Supreme  Court,  "  shall  be  final  and  conclusive,"  but  it  nowhere 
says  that  the  report,  when  confirmed  by  the  special  term  of  the 
Supreme  Court,  shall  "  be  final  and  conclusive."    The  question 
then  arises,  what  is  the  Supreme  Court  whose  confirmation  shall 
be  final  and  conclusive  ?     It  is  the  Supreme  Court  of  the  Con- 
stitution, the  court  that  possesses  the  powers  of  the  old  Supreme 
Court,  with  original  and  appellate  jurisdiction ;  that  is,  the  gen- 
eral term,  for  until  the  whole  power  of  the.  Supreme  Court  is 
exhausted,  its  original  and  appellate  jurisdiction,  there  is  no 
final  decision  of  the  court.     (Tracy  v.  Tallmage,  1  Ablotts1  Pr. 
R.)  460 ;  Gracie  v.  Freeland,  1  Comst.)  234 ;  Mason  v.  Jones, 
1  C.  R.)  N.  S.)  338 ;  The  People  v.  The  Justices  and  Clerk  of  the 
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Marine  Court,  3  Abbottf  Pr.  7?.,  5,  309,  57 ;  2  Abbotts*  Pr.  72., 
126,  237.)  4.  If  the  judgments  of  the  special  term  are  the  judg- 
ments of  the  Supreme  Court  of  the  Constitution,  then  there  was 
an  appeal  from  a  judgment  entered  at  special  term  direct  to  the 
Court  of  Appeals  (Constitution,  art.  6,  §  25 ;  Judiciary  Act, 
art.  2,  §  11),  but  it  is  decided  that  such  appeal  would  not  lie 
(Gracie  v.  Freeland,  1  Comst.,  228).  5.  When  a  power  is  claimed 
in  derogation  of  individual  right  (as  this  is  in  derogation  of  the 
right  of  appeal),  it  ought  not  to  be  allowed  upon  ambiguous  con- 
struction, at  least  not  upon  ambiguous  words  (Wright  v.  Briggs, 
2  Hill,  77).  6.  The  act  of  1813,  as  amended  in  1839,  expressly 
recognizes  the  right  of  appeal  in  those  cases  (Laws  of  1839,  ch. 
219,  §  9 ;  Davies1  Laws,  820). 

IV.  The  act  of  April,  1854,  gives  the  right  of  appeal  from 
special  to  general  term  in  all  special  proceedings.  The  present 
is  a  special  proceeding.  (Rochester  and  Genesee  Valley  R.  R. 
Co.  a.  Beckwith,  10  How.  Pr.  72.,  168 ;  New  York  Central 
Railroad  Company  a.  Marvin,  1  Kern.,  276 ;  Canal  and  Walker 
street  Case,  2  Kem.,  409 ;  Walker-street  Case,  17  Barb.,  617.) 

The  court  directed  the  argument  to  proceed,  whereupon  the 
appeal  was  argued  on  the  merits. 

BY  THE  COURT,*  MITCHELL,  J. — The  question  whether  an  ap- 
peal lies  to  the  general  term  from  the  special  term,  after  the 
report  of  commissioners  of  estimate  has  been  confirmed,  has 
been  differently  decided  in  this  district. 

In  the  matter  of  Wall -street  the  right  of  appeal  was  sustained. 
It  is  true  that  there  the  appeal  was  from  an  order  refusing  to 
confirm  the  report,  but  in  recognizing  the  right  to  an  appeal  the 
court  made  no  distinction  on  that  account. 

An  act  was  about  that  time  passed,  allowing  an  appeal  from 
the  special  to  the  general  term  in  all  special  proceedings. 

After  this  an  appeal  was  taken  from  the  general  term  to  the 
Court  of  Appeals,  in  the  case  of  Canal-street,  and  dismissed  on 
the  ground  that  the  decision  of  the  Supreme  Court  was  final ; 
and  in  the  opinion  then  given  it  was  expressly  stated  that  an 
appeal  in  such  case  did  lie  to  the  general  term. 

*  Present,  Mitchell,  Roosevelt,  and  Peabody,  JJ. 
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At  a  subsequent  general  term,  in  the  matter  of  the  Bowery 
extension,  it  was  held  that  no  appeal  lies  to  the  general  term  in 
these  cases. 

The  statute  declares  that  the  report  of  the  commissioners, 
when  confirmed  by  the  Supreme  Court,  shall  be  final  and  con- 
clusive ;  these  words  receive  their  appropriate  and  full  meaning 
if  applied  to  the  report  when  confirmed  by  the  Supreme  Court 
without  appeal,  or  by  the  Supreme  Court  on  appeal,  when  the 
law  in  general  terms  allows  such  appeal.  It  is  not  necessary 
now  to  pass  definitely  on  that  question. 

Mr.  Pryor's  lots  were  valued  by  the  commissioners,  and  their 
report  filed,  and  then  he  presented  to  them  all  the  objections 
which  he  now  states,  and  they  allowed  him  a  still  larger  value 
for  his  lots. 

The  inference  is,  that  they  gave  due  consideration  to  all  the 
matters  of  which  he  complains,  and  they  are  the  proper  judges 
of  matters  of  fact :  it  requires  a  strong  case  to  justify  the  court 
to  interpose  in  matters  of  value.  The  prices  of  1852  did  not 
guide  the  commissioners  in  matters  of  value ;  they  cannot  be 
invoked  for  this  application.  The  test  is  not  what  prices  lots 
may  have  brought  a  few  years  before,  but  what  is  the  probably 
permanent  market  value  about  the  time  of  taking  the  land  ? 
The  commissioners  could  form  their  estimate  of  their  value  by 
general  inquiries ;  by  their  general  information ;  by  knowledge 
acquired  in  the  course  of  their  office  as  to  'other  lots  of  somewhat 
similar  situation,  as  well  as  for  the  examination  of  witnesses ;  so 
they  could  judge  of  relative  value  by  viewing  the  grounds ; 
seeing  their  advantages  or  disadvantages ;  their  extra  height  or 
depth  ;  the  rock  to  be  removed,  or  marsh  to  be  filled  up.  The 
items  of  this  knowledge  can  never  be  reduced  to  writing  ;  it  is 
the  result  of  it  all  which  is  the  judgment  of  the  commissioners, 
and  on  which  all  owners  of  property  and  the  public  must  de- 
pend. 

The  order  should  be  affirmed,  with  $10  costs. 

ROOSEVELT,  J.,  concurred. 

PEABODY,  J.,  concurred  in  the  result,  holding  that  no  appeal 
lay  in  such  case. 
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BLATCHFORD  a.  THE  NEW  YORK  &  NEW  HAYEN 
RAILROAD  COMPANY. 

Supreme  Court,  First  District ;  Special  Term,  Sept.,  1857. 
PRELIMINARY  INJUNCTION. — STOCKHOLDERS. 

Where,  in  an  injunction  suit  by  a  stockholder  in  a  corporation,  as  such,  it  is  denied 
by  the  answer  that  plaintiff  is  a  stockholder,  a  preliminary  injunction  granted 
on  the  complaint  will  be  dissolved. 

It  is  the  settled  practice  that  a  preliminary  injunction  cannot  be  sustained  where 
the  equities  of  the  complaint  are  denied  by  the  answer. 

Motion  to  dissolve  a  temporary  injunction. 

This  action  was  brought  by  Mary  Ann  Blatchford  against  The 
New  York  and  New  Haven  Railroad  Company,  and  others,  its 
treasurer  and  directors.  The  complaint  alleged  that  the  plaintiff 
was  a  stockholder  in  the  defendants'  corporation ; — that  the  di- 
rectors had  declared  a  dividend  payable  out  of  the  assets  of  the 
Company ; — that  they  were  about  to  pay  the  same,  excluding 
the  plaintiff  and  other  stockholders ; — that  the  Company  had  no 
earnings  from  which  said  dividend  could  be  paid ; — and  that  its 
payment  would  impair  the  capital  of  the  Company. 

The  answer  set  up  that  the  plaintiff  was  not  a  stockholder  of 
the  Company,  and  stated  facts  tending  to  show  that  she  was  not. 
The  defendants  also  denied  the  averment  that  they  had  not 
sufficient  surplus  earnings  on  hand  to  pay  said  dividend,  and 
averred  that  they  had.  Other  facts  are  stated  in  the  opinion. 

A  motion  was  now  made  to  dissolve  the  temporary  injunction 
granted  on  the  complaint. 

William  Curtis  Noyes,  for  the  motion. 

J.  Larocque  and  Charles  (?  Conor,  opposed. 

DAVIES,  J. — If  the  plaintiff  is  not  a  stockholder  in  the  corpo- 
ration, there  can  be  no  question  that  she  is  not  entitled  to  main- 
tain this  action  and  have  the  relief  claimed.  The  plaintiff  claims 
to  be  a  stockholder  of  the  Corporation  by  virtue  of  two  several 
certificates  of  stock  issued  to  her  by  Robert  Schuyler,  then  the 
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transfer  agent  to  the  corporation,  and  issued,  one  on  November 
5,  1853,  and  the  other  on  April  26,  1854. 

The  defendants  allege  that  these  certificates  were  forged,  false, 
and  fraudulent ;  that  Schuyler  had  no  authority  to  issue  them ; 
that  at  the  time  they  were  so  issued,  the  full  amount  of  stock 
authorized  by  the  charter  of  the  company  had  been  issued ; 
that  said  certificates,  at  the  time  they  were  so  issued,  represented 
no  stock,  and  that  the  plaintiff  has  never  been  admitted  or  rec- 
ognized as  a  stockholder  of  the  corporation  by  the  other  stock- 
holders thereof  or  by  the  directors  of  the  company. 

Upon  the  facts  before  me,  applying  the  rules  laid  down  by 
the  Court  of  Appeals  in  the  case  of  the  Mechanics'  Bank  against 
this  corporation  (3  Kern.,  597),  I  must  hold  that  the  plaintiff  is 
not  a  stockholder  of  the  corporation.  It  was  conceded  on  the 
argument,  that  unless  she  was  such  stockholder  she  was  not  en- 
titled to  the  relief  sought.  Whatever  may  be  her  claim  against 
the  corporation  by  reason  of  the  acts  of  their  agent,  unless  she 
is  a  stockholder  she  has  no  standing  in  court  which  upon  any 
settled  principle  would  authorize  her  to  claim  the  relief  she  seeks. 

It  may  be  that  the  facts  set  up  in  the  answer  may  be  varied 
by  the  proofs,  but  on  this  motion  to  vacate  the  injunction  on  the 
complaint  and  answer,  and  the  latter  denying  all  the  equities  of 
the  complaint,  it  is  the  well-settled  practice  of  this  court  that  the 
injunction  cannot  be  sustained. 

The  motion  to  vacate  it  must  therefore  be  granted. 


CARPENTER  a.  THE  NEW  YORK  &  NEW  HAVEN 
RAILROAD  COMPANY. 

Supreme  Court,  First  District ;  Special  Term,  Sept.,  1857. 

INJUNCTION. — DIVIDEND. — MONEYED   CORPORATION. — RIGHTS   OF 
STOCKHOLDERS. 

An  action  may  be  maintained  by  a  stockholder  in  a  moneyed  corporation  to  en- 
join the  payment  of  a  dividend,  where  the  directors  are  about  to  misapply  the 
funds  of  the  corporation,  in  paying  such  dividend,  there  being  in  fact  no  money 
earned  for  such  a  purpose. 
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After  a  dividend  has  been  declared,  the  right  of  each  shareholder  in  the  dividend 
payable  to  him  is  separate  and  independent  of  that  coming  to  other  share- 
holders, and  he  cannot  file  a  bill  in  behalf  of  such  others  to  restrain  the  pay- 
ment of  the  dividend. 

A  stockholder  in  a  moneyed  corporation  can  only  claim  the  intervention  of  the 
court  to  protect  the  corporate  property  from  the  acts  of  the  corporate  officers, 
in  cases  where  it  is  threatened  with  waste  or  misapplication. 

Motion  to  dissolve  a  temporary  injunction. 

This  action  was  brought  by  George  Carpenter  and  others,  stock- 
holders in  the  defendants'  corporation,  in  behalf  of  themselves 
and  all  others  who  should  come  in,  &c.,  to  procure  an  injunc- 
tion restraining  the  payment  of  dividends  declared  in  February, 
1857. 

A  preliminary  injunction  was  granted,  which  defendants  now, 
upon  the  coming  in  of  the  answer,  moved  to  dissolve.  Other 
facts  are  stated  in  the  opinion. 

William  Curtis  Noyes,  for  the  motion. 
John  E.  Jturrill,  opposed. 

DAVIES,  J. — The  complaint  in  this  cause  is  filed  by  the  plain- 
tiffs, alleging  that  they  are  stockholders  in  the  corporation,  and 
it  is  filed  as  well  on  their  behalf  as  of  all  other  stockholders  who 
desire  to  avail  themselves  thereof,  and  who  are  willing  to  con- 
tribute to  the  expense  of  the  action.  The  complaint  alleges  that 
by  reason  of  the  frauds  of  the  transfer  agent  of  the  corporation, 
a  larger  amount  of  stock  therein  has  been  issued  than  was  au- 
thorized by  the  act  of  incorporation ;  that  such  stock  is  so  min- 
gled with  the  original  and  genuine  that  it  is  impossible  to  dis- 
tinguish the  one  from  the  other,  and  that  in  consequence  of  the 
refusal  of  the  directors  and  the  other  stockholders  to  recognize 
the  said  stock,  large  claims  have  been  preferred  against  the 
corporation,  in  consequence  thereof;  that  other  claims  are  also 
pending,  and  which  the  plaintiffs  believe,  to  a  considerable 
amount,  will  be  established  against  the  corporation ;  that  the 
directors  have  omitted  for  several  years,  to  declare  any  divi- 
dends, but  that  they  have  declared  a  dividend  on  February  16, 
1857.  The  plaintiffs  allege  that  the  same  is  to  be  paid  without 
any  recognition  of  the  rights  of  those  claiming  to  be  stockhold- 
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ers  by  virtue  of  the  stock  issued  by  said  transfer  agent,  that  the 
company  have  no  surplus  earnings  from  which  to  pay  the  same, 
and  that  its  payment  would  be  injurious  to  the  credit  of  the 
company.  Upon  the  facts  stated  in  the  complaint,  a  temporary 
injunction  was  issued  restraining  the  payment  of  said  dividend. 
•  The  defendants  now  answer  the  complaint,  and  set  forth  that  the 
plaintiffs  are  stockholders  to  the  extent  of  fifty  shares,  but  claim 
to  be  stockholders  in  a  much  larger  number  of  shares ;  that 
such  latter  claim  is  denied  by  the  directors  and  by  the  original, 
and  as  the  defendants  claim,  the  genuine  stockholders  of  the  cor- 
poration ;  that  the  company  on  April  1,  1856,  presented  of  net 
earnings  the  sum  of  $88,793.57,  and  earned  a  surplus  between 
that  date  and  October  1,  1856,  a  further  sum  of  $117,740.21, 
making  a  total  surplus  on  hand,  applicable  to  the  payment  of 
dividend,  of  $206,533.78 ;  that  the  claims  against  the  company, 
which  can  be  legally  established  against  it,  cannot  be  large,  and 
which  the  company  will  have  adequate  means  to  pay  off  and 
discharge.  The  defendants  now  move  to  discharge  the  order 
for  a  temporary  injunction. 

On  motion  to  vacate  an  injunction  order,  on  complaint  and 
answer,  if  all  the  equities  of  the  complaint  are  denied,  the  in- 
junction cannot  be  sustained.  In  this  case  those  equities  are 
denied.  The  ground  upon  which  this  complaint  could  be  main- 
tained is,  that  the  defendants  were  about  to  misapply  the  funds 
of  the  corporation,  and  intended  to  pay  a  dividend  to  its  stock- 
holders, when,  in  fact,  there  was  no  money  earned  for  such  a 
purpose.  It  cannot  be  doubted  that  in  a  proper  case  such  a  com- 
plaint may  be  entertained.  The  case  of  Carlisle  a.  The  South- 
eastern Railway  Company  is  an  authority  in  point.  In  that 
case  an  act  of  parliament  prohibited  the  company  from  declar- 
ing and  paying  dividends  until  certain  roads  had  been  made 
and  completed.  The  bill  was  filed  by  the  plaintiff,  as  well  on 
his  own  behalf  as  that  of  the  other  shareholders,  to  restrain  the 
payment  of  a  dividend  already  declared,  and  the  declaration  of 
future  dividends.  The  master  of  the  rolls  granted  the  injunction 
asked  for,  and  on  an  appeal  to  the  lord-chancellor  his  order  was 
renewed  as  to  the  restraint  of  the  payment  of  further  dividends. 
In  this  case  the  act  of  parliament  prohibited  the  payment  of  div- 
idends until  the  road  mentioned  was  constructed.  The  defend- 
ants contended  that  they  had  funds  on  hand  sufficient,  applicable 
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for  the  purpose  ;  but  the  master  of  the  rolls  did  not  think  this 
distinctly  appeared,  and  therefore  he  granted  the  injunction.  In 
this  view  the  lord-chancellor  concurred.  But  the  chancellor  also 
held,  that  in  reference  to  a  dividend  already  declared,  the  right 
of  each  shareholder  in  the  dividend  payable  to  him  was  separate 
and  independent  of  the  other  shareholders,  and  consequently ' 
the  plaintiff  had  no  right  to  appear  for  them,  and  that  they  were 
not  before  the  court.  So  in  the  present  case,  this  complaint  not 
having  been  filed  until  after  the  dividend  was  declared,  the 
plaintiffs  have  no  standing  in  court  in  reference  to  the  dividend 
payable  to  the  other  shareholders,  to  others  than  themselves. 

The  lord-chancellor  says : — "  As  to  the  dividend  declared, 
therefore,  there  is  not  only  no  community  of  interests,  but  a  di- 
rect adverse  interest,  as  between  the  plaintiff  and  those  other 
shareholders,  and  no  bill  on  behalf  of  the  two  can  be  main- 
tained." I  do  not  suppose  it  would  be  contended  that  this  court 
has  any  right  to  interfere  with  the  internal  management  of  the 
affairs  of  the  company  by  its  duly  constituted  board  of  direct- 
ors, in  reference  to  matters  resting  in  their  discretion.  Such  are 
the  times  and  circumstances  under  which  dividends  shall  be 
paid — whether  or  not  they  should  be  paid  out  of  earnings  while 
disputed  claims  are  unadjusted  and  unascertained — independent 
of  the  allegations  of  the  complaint  that  there  were  no  surplus 
earnings  out  of  which  this  dividend  could  be  paid.  The  objec- 
tions interposed  by  the  plaintiffs  to  its  payment  are  mainly  that 
claims  to  a  large  amount  are  impending  over  the  property,  and 
that,  if  established,  the  payments  thereof  will  greatly  exhaust 
the  capital,  and  that  if  the  dividends  are  reserved,  as  they  should 
be,  a  fund  will  be  provided  to  meet  the  same.  The  defendants 
deny  that  any  such  claim  can  or  will  be  established  against  them, 
and  say  that  it  would  be  unjust  to  the  stockholders  to  deprive 
them  of  their  share  of  the  earnings  of  the  road  to  create  a  fund 
to  liquidate  a  debt  which  they  say  cannot  and  which  may  never 
be  established.  In  this  view  the  great  majority  of  the  stock- 
holders concur,  as  it  appears  from  the  answer  that  since  the  div- 
idend was  declared  a  meeting  of  the  stockholders  has  been  held, 
and  the  conduct  of  the  directors  in  declaring  the  same  has  been 
approved  of  by  them.  A  stockholder  can  only  claim  the  inter- 
vention of  this  court  to  protect  the  corporate  property  when  it  is 
threatened  with  waste  or  misapplication. 
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For  the  reasons  given  by  me  a  few  days  since  in  the  case  of 
Blatchford  against  the  defendants,*  the  plaintiffs  can  only  be  re- 
garded as  stockholders  to  the  extent  of  fifty  shares.  As  such 
holders  they  are  entitled  to  the  aid  of  the  court  to  protect  their 
property  against  waste  or  misapplication.  The  directors  and 
the  trustees  are  the  trustees  of  the  common  fund  belonging  to 
the  stockholders  of  the  corporation,  who  are  the  cestui  que  trusts. 
To  protect  such  property,  and  see  that  it  is  legally  and  properly 
applied,  is  the  duty  of  this  court,  when  its  aid  is  invoked  in  a 
proper  case.  From  the  facts  before  me  I  am  bound  to  say  that 
it  appears  that  the  directors  have  earnings  on  hand  sufficient  to 
pay  this  dividend,  and  that  this  court  has  no  right  or  authority 
to  require  them  to  retain  such  dividend  to  create  a  fund  to  liqui- 
date debts  which  may  or  may  not  be  established.  Such  divi- 
dends, when  declared,  belong  to  the  stockholders ;  and  if  the 
same  can  be  legally  paid,  as  I  think  they  can  in  this  case,  it  is 
not  competent  for  an  individual  stockholder  to  prevent  such 
payment. 

The  temporary  injunction  must,  therefore,  be  dissolved. 


DEVLIN'S  CASE. 

New  York  Common  Pleas ;  before  Hon.  D.  P.  Ingraham, 
August,  1857. 

HABEAS  CORPUS. — JURISDICTION. — TITLE  TO  OFFICE. — FORM  OF 

WARRANT. 

A  party  committed  to  prison  (under  1  Rev.  Stats,,  115,  §  61),  for  default  in  deliv- 
ering up  books  and  papers  appertaining  to  a  public  office,  pursuant  to  an  order 
of  a  judge  under  the  statute,  is  entitled  to  his  discharge  on  habeas  corpus,  un- 
less there  is  no  doubt  of  the  jurisdiction  of  the  judge  to  make  the  order  for  the 
delivery  of  the  books,  <fec. 

The  decision  of  a  committing  magistrate  that  he  has  jurisdiction  over  the  proceed- 
ings before  him,  does  not  preclude  an  officer  before  whom  the  party  committed 
may  be  brought  on  habeas  corpus  from  inquiring  into  the  jurisdiction. 

The  title  to  a  public  office  cannot  be  tried  in  proceedings  instituted  under  the 

*  Reported,  Ante,  276. 
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Revised  Statutes  to  obtain  the  delivery  of  books  and  papers  appertaining  to 
the  office. 

Where  it  appears  by  the  papers  submitted  on  an  application  for  an  order  for  the 
delivery  of  books  and  papers  appertaining  to  an  office,  that  the  title  of  the  ap- 
plicant to  the  office  is  doubtful,  or  that  it  is  contested  with  color  of  right,  the 
officer  has  no  jurisdiction  to  grant  the  order. 

The  governor  is  not  authorized,  by  Laws  of  1849,  ch.  28,  to  fill  a  vacancy  in  the 
office  of  street  commissioner  in  the  city  of  New  York 

It  seems  that  in  a  warrant  of  arrest  and  search-warrant  granted  on  default  to  com- 
ply with  an  order  for  delivery  of  books  and  papers  appertaining  to  an  office, — 
the  words  "  the  books  and  papers  appertaining  to  the  *  *  office"  are  an  in- 
sufficient description  of  the  books  and  papers  to  be  delivered ;  and  that  a  party 
cannot  be  held,  nor  a  search  made,  on  a  warrant  containing  no  more  precise 
description. 

Habeas  Corpus,  issued  on  behalf  of  Charles  Devlin,  held  in 
custody  by  the  sheriff  of  the  city  and  county  of  New  York. 

Charles  Devlin  having  been  taken  into  custody  by  the  sheriff 
of  the  city  and  county  of  New  York  upon  a  warrant  of  arrest 
issued  by  Mr.  Justice  Peabody,  of  the  Supreme  Court,  a  writ  of 
habeas  corpus  was  issued  in  his  behalf  on  the  petition  of  Richard 
Busteed.  For  the  history  of  the  proceedings  which  led  to  the 
issuing  of  the  warrant  of  arrest,  see  Conover's  Case,  (Ante  73 ; 
S.  C.,  Ante,  182) ;  The  People  on  rel.  Devlin  a.  Peabody  (Ante, 
194).  The  facts  important  to  the  present  proceeding  are  stated 
in  the  opinion. 

Daniel  E.  Sickles,  for  the  petitioner.  "We  move  for  the  dis- 
charge of  Devlin  under  section  56  of  the  Habeas  Corpus  Act 
(2  Rev.  Stats.,  801),  and  the  chief  questions  to  be  considered 
are ; — 1.  Whether  the  tribunal  under  whose  warrant  the  impris- 
onment was  directed  had  jurisdiction  in  the  case,  and  to  issue 
the  warrant ; — and  2.  Whether  the  warrant  shows  a  cause  of 
imprisonment. 

I.  It  is  not  only  the  right  but  the  duty  of  the  judge  to  inquire, 
in  this  proceeding,  whether  Mr.  Justice  Peabody  had  jurisdic- 
tion to  issue  the  warrant  under  which  Devlin  is  held  in  custody ; 
for  if  he  had  no  such  jurisdiction,  then  the  warrant  is  utterly 
void,  and  the  imprisonment  is  unlawful  (1  Hill,  130 ;  4  Den., 
118 ;  5  Hill,  164 ;  4  Barl.,  31). 

II.  Jurisdiction  in  Mr.  Justice  Peabody  is  not  to  be  presumed  ; 
that  presumption  only  exists  in  relation  to  superior  courts,  and 
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not  to  inferior  jurisdictions,  not  proceeding  according  to  the 
course  of  common  law.  (Bloom  v.  Burdick,  1  Hill,  138.) 

III.  There  is  no  warrant  whatever  for  alleging  that  the  pro- 
ceeding by  Conover  against  Devlin  was  in  the  Supreme  Court. 
It  was,  and  is,  a  summary  proceeding  before  the  justice,  in 
which  he  possesses  no  more  dignity  nor  power  than  would  have 
attached  to  the  county  judge,  if  such  proceedings  had  been  com- 
menced before  him. 

These  propositions,  I  suppose,  will  not  be  questioned.  The 
respondent  must  show  affirmatively  that  Mr.  Justice  Peabody 
had  jurisdiction  in  this  case  to  enter  upon  the  proceedings — to 
make  the  judgment  order  which  he  made,  and  to  sign  the  war- 
rant that  he  issued.  In  reference  to  the  superior  courts,  juris- 
diction is  sometimes  presumed ;  but  we  maintain  that  Mr.  Jus- 
tice Peabody,  although  a  judge  of  the  Supreme  Court,  was  not 
sitting  as  a  court,  but  as  a  magistrate,  acting  as  any  county  judge 
might  have  acted,  and  without  any  of  the  attributes  of  any  court, 
much  less  of  the  Supreme  Court.  Your  Honor  is  familiar  with 
the  distinction  which  we  make  between  Mr.  Justice  Peabody, 
sitting  in  the  Supreme  Court,  and  exercising  all  the  powers  of 
that  court,  and  Mr.  Justice  Peabody,  ex  officio,  sitting  under  a 
special  statute,  as  he  did  when  he  ordered  the  arrest  of  Devlin. 
In  this  proceeding,  he  was  the  presiding  officer  of  a  tribunal 
judicial  in  its  nature,  but  an  inferior  tribunal ;  and,  therefore, 
under  the  cases,  his  jurisdiction  cannot  be  presumed,  but  must 
be  affirmatively  shown,  and  expressly  shown,  for  every  act  that 
he  did.  He  had  not  the  power  to  do  one  solitary  act,  no  matter 
how  insignificant — much  less  an  act  which  involved  the  loss  of 
liberty,  of  office  and  estate,  without  his  express  authority  being 
found  in  the  statute  from  which  he  derived  his  powers — large  or 
small,  much  or  little.  As  to  the  extent  of  that  authority — what 
he  could  do,  and  what  he  could  not  do — I  will  come  to  that 
presently,  in  its  proper  order. 

IY.  But  a  want  of  jurisdiction  over  the  person  of  a  citizen 
may  be  alleged  and  proved,  to  secure  his  liberty,  as  against  any 
court.  So  a  decree  of  the  vice-chancellor  was,  in  our  Court  of 
Appeals,  declared  to  be  void  because  the  bill  of  complaint  be- 
fore him  did  not  show  jurisdiction.  (Burckle  v.  Eckhart,  3 
Comst.,  aff'g,  S.  C.,  3  Den.,  279 ;  Habeas  Corpus  Act,  §  56, 
subd.  1,  3,  4,  6 ;  Harrington  v.  The  People,  6  Barb.>  607.) 
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Y.  The  decision  of  Mr.  Justice  Peabody,  that  he  had  jurisdic- 
tion, is  not  conclusive.  If  any  such  rule  prevailed,  the  question 
of  jurisdiction  in  judicial  proceedings  could  never  be  inquired 
into  on  any  species  of  review ;  for,  by  deciding  to  act,  the  mag- 
istrate's tribunal  always  declares  that  it  has  jurisdiction.  (Bennet 
v.  Burch,  1  Den.,  141.) 

VI.  In  this  case  it  appears  distinctly  and  positively  on  the  face 
of  Conover's  complaint  and  affidavits,  that  Mr.  Justice  Peabody 
had  no  jurisdiction,  because  preceding  any  action  by  the  justice, 
Conover  had  to  show  that  he  was  the  "  successor"  of  Joseph  S. 
Taylor  to  the  office  of  street  commissioner.  1.  He  shows  that 
he  was  not  such  successor,  because  he  claims  exclusively  under 
an  appointment  by  the  governor,  who  had  no  power  to  make 
any  such  appointment.  2.  He  shows  that  if  he  were  really,  and 
in  law,  street  commissioner,  he  had  full  possession  of  the  office 
and  its  appurtenances.  He  states  this  in  his  complaint,  and 
shows  no  case  under  the  statute  but  a  mere  trespass,  which  can- 
not be  redressed  in  this  way.  3.  He  shows  that  no  books,  &c., 
came  to  the  possession  of  Devlin  during  any  vacancy  in  the 
office. 

This  brings  ns  to  the  principal  question  in  the  case. 

The  petition  of  Mr.  Conover  alleges  that  the  governor  ap- 
pointed him  street  commissioner.  That  is  the  only  glimpse  of 
title  which  he  shows.  Now,  in  order  to  see  what  sort  of  case  a 
party  had  a  right  to  bring  before  Mr.  Justice  Peabody,  it  is 
necessary  to  look  to  the  statute,  to  see  what  power  he  had,  with 
an  incidental  glance  at  the  adjudications  of  the  Supreme  Court 
with  reference  to  those  powers.  It  is  found  in  1  Revised  Stat- 
utes, 4  ed.,  335,  art.  5.  The  statute  may  be  considered  under 
two  general  heads.  The  first  half  dozen  sections  relate  to  the 
case  of  a  person  who  shall  be  removed,  or  whose  term  of  office 
shall  have  expired,  requiring  him  in  such  case  to  deliver  over  to 
his  successor  all  the  property  and  books  in  his  custody  apper- 
taining to  the  office — a  provision  not  relating  to  this  case ;  for 
here  the  term  for  which  Mr.  Taylor  was  elected  had  not  expired, 
nor  had  the  term  for  which  any  person  was  appointed  his  suc- 
cessor, expired.  The  second  branch  or  subdivision  is  found  in 
section  66,  which  provides,  that  in  case  a  person  elected  or  ap- 
pointed to  an  office  shall  die,  or  his  office  shall  in  any  way  be- 
come vacant,  and  the  books  or  papers  appertaining  to  such  office 
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shall  come  to  the  hands  of  another  party  during  any  vacancy 
therein,  the  successor  to  such  office  may  demand  and  obtain 
such  books  and  papers  from  the  person  having  them  in  his  pos- 
session. This  section  contains  all  the  law  under  which  Judge 
Peabody  acted.  Now,  the  broad,  general  question  is,  whether 
under  that  section  any  proceeding  can  be  taken,  directly  or  in- 
directly, to  try  the  title  to  an  office ;  secondly,  to  decide  who 
should  take  possession  of  the  office ;  and  thirdly,  whether,  under 
that  section,  the  books  and  papers  of  an  office  can  be  taken  from 
the  custody  and  possession  of  a  person  appointed  to  the  office, 
and  in  fact  exercising  and  discharging  its  functions,  and  recog- 
nized as  such  by  the  community  in  which  he  resides  and  acted. 
They  have  done  all  three  of  these  things,  by  their  proceedings 
before  Mr.  Justice  Peabody,  as  we  shall  show.  They  have  prac- 
tically settled  the  question  as  to  the  title  to  the  office,  although 
all  the  time  disclaiming  any  intention  or  right  to  do  that.  They 
have  tried  and  settled  the  question  as  to  the  possession  of  the 
office,  which  is  quite  as  important  as  the  title,  and,  according  to 
Mr.  Justice  Peabody,  even  more  so,  as  we  shall  show  by  his 
opinion ;  and  they  have  seized  and  taken  into  their  own  control 
the  books  and  papers  of  the  office,  from  a  person  actually  dis- 
charging the  duties  of  the  office,  holding  a  regular  appointment 
to  it,  and  recognized  as  the  officer  de  facto  by  the  entire  corpo- 
ration, in  whose  name,  and  on  whose  behalf,  and  as  whose 
agent,  he  is  appointed  to  act.  Now,  the  principal  question  is, 
whether  that  section  of  the  statute — because  it  is  there  we  must 
look — conferred  upon  Mr.  Justice  Peabody  these  extraordinary 
powers.  It  has  been  repeatedly  decided,  in  cases  arising  not 
only  under  this  statute,  but  upon  mandamus  and  in  other  pro- 
ceedings, that  there  is  but  one  lawful  mode — but  one  mode 
known  to  the  law — by  which  a  party  in  office  de  facto,  with 
color  of  title,  holding  possession  and  claiming  possession  under 
it,  and  exercising  the  duties,  can  be  ousted,  and  that  is  by  quo 
warranto.  It  has  never  in  any  adjudicated  case  been  decided, 
that  this  section  of  the  statute,  or  any  part  of  this  statute,  can 
be  applied  to  such  a  case  as  this  is  conceded  to  be  upon  the 
papers. 

Conover,  by  his  petition,  by  the  very  first  paper  that  was  pre- 
sented to  Mr.  Justice  Peabody,  showed  conclusively  that  the 
justice  had  not  a  shadow  of  jurisdiction.  At  the  very  inception 
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of  the  proceeding — at  the  very  instant  of  its  birth — when  it  was 
disclosed  to  the  eye  of  the  judge  called  upon  to  exercise  his 
functions,  it  was  apparent  and  patent  that  he  had  no  jurisdic- 
tion, because  the  petitioner  invited  him  to  try  the  question  of 
title  to  the  office.  That  petition,  in  substance,  says  to  Mr.  Justice 
Peabody : — "  Sir,  here  are  two  rival  claimants  to  an  office,  one 
claiming  to  be  appointed  by  the  governor,  another  claiming  to 
be  appointed  by  the  corporation.  The  one  who  derives  his  ap- 
pointment from  the  corporation  claims  the  books  and  papers,  as 
incident  to  his  office ;  I,  who  have  been  appointed  by  the  gov- 
ernor, want  to  take  them  from  him,  because  I  deny  he  is  right- 
fully appointed ;  I  deny  he  is  rightfully  in  office ;  I  deny  it, 
because  the  corporation  has  no  right  to.  appoint  him,  and  be- 
cause I  maintain  the  right  of  the  governor  to  fill  this  office." 
This  is  the  issue  which  Mr.  Conover,  through  his  counsel,  pre- 
sents before  Mr.  Justice  Peabody ;  and  the  petition  should  have 
been  dismissed  by  Mr.  Justice  Peabody,  upon  our  objection, 
made  at  the  very  outset,  that  he  had  no  jurisdiction  in  such  a 
case.  It  should  have  been  instantly  and  summarily  dismissed. 
I  need  not  go  over  all  the  cases  to  show  that  it  is  utterly  foreign 
to  the  whole  theory  of  our  jurisprudence  to  settle  disputes  in 
regard  to  the  right  to  a  public  office  in  this  summary  way. 
From  the  very  beginning  of  our  government  down  to  the  present 
times,  from  3  Johnson's  Cases  down  to  the  last  volume  of  Bar- 
bour,  the  reports  are  full  of  refusals  by  the  courts  to  entertain 
such  questions  in  any  summary  form,  not  even  by  mandamus, 
or  in  any  other  mode  than  by  quo  warranto,  a  remedy  specially 
adapted  to  the  case,  where  all  the  merits  arise,  and  where  the 
party  has  the  right  of  trial  by  jury — the  right  of  trial  ~by  jury, 
without  which  a  man  cannot  be  deprived  of  office  or  estate,  and 
ought  not  to  be.  . 

This  petition  is  also  defective  in  other  respects,  to  which  I 
shall  presently  call  the  attention  of  the  court,  for  it  does  not 
bring  the  case  within  section  66  of  the  statute  in  regard  to  the 
time  and  circumstances  under  which  books  and  papers  must 
come  into  the  possession  of  a  party,  to  render  him  amenable  to 
its  provisions.  It  requires  that  such  possession  shall  have  been 
acquired  during  a  vacancy  in  the  office.  No  such  allegation  is 
made.  And  bear  in  mind  also,  if  your  Honor  please,  that  no 
possession  is  charged  upon  Mr.  Devlin  of  those  books  and  pa- 
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pers,  except  a  possession  incident  to  the  office  which  he  claims. 
He  is  not  charged  with  holding  them  under  a  claim  of  owner- 
ship, or  tortiously,  or  as  a  mere  trespasser,  or  as  a  special  custo- 
dian ;  not  a  corporeal  possession ;  not  that  they  were  in  his 
pocket ;  not  that  they  were  in  his  house  ;  not  that  he  had  them 
iocked  tip,  inaccessible  to  any  one  but  himself;  but  that  he 
asserted  a  constructive  possession  of  them,  appurtenant  to  a 
franchise  which  he  claimed  a  right  to  hold.  Now,  need  it  be 
said  that  this  section  of  the  statute  has  no  sort  of  application  to 
such  a  case  as  that  ?  Most  obviously  it  was  intended  to  take  the 
books,  papers,  maps,  or  other  property  of  an  office,  from  persons 
who  had  acquired  them  in  some  manner  or  other  different  from 
that  possession  which  follows  the  incumbent,  de  facto,  of  an 
office ;  from  some  clerk  in  whose  hands,  or  to  whose  house, 
books  may  have  gone  from  a  public  office ;  some  person  other 
than  the  actual  incumbent  of  the  office,  no  matter  who  he  may 
be  or  how  his  possession  was  acquired  ;  or  where  the  incumbent 
of  the  office  was  a  mere  intruder,  and  the  petitioner  set  forth  a 
clear  title  to  the  office,  free  from  all  reasonable  doubt :  the  the- 
ory of  the  matter  being  that  the  books  and  papers  of  a  public 
office  are  material  to  the  office ;  necessary  to  the  discharge  of 
its  duties ;  and  that  an  urgent  necessity  may  arise  and  exist  for 
the  immediate  use  of  them,  for  the  public  interest  and  welfare. 

Now,  this  is  precisely  the  view  of  this  statute  which  has  al- 
ways been  taken  by  the  courts :  that  it  has  no  application  at  all 
to  a  disputed  question  between  parties  as  to  the  right  to  the  office, 
and  where  the  possession  of  the  property  sought  for  results  from, 
and  is  dependent  upon,  the  success  of  the  one  or  the  other  in 
maintaining  his  right  to  the  franchise.  No  one  pretends — Mr. 
Conover,  in  his  petition,  does  not  allege — that  Mr.  Devlin  as- 
serted any  other  description  of  claim  to  the  possession  of  those 
books,  or  the  use  of  them,  except  ex  officio  as  the  street  commis- 
sioner. Conover  himself  sets  forth  in  so  many  words,  that  Devlin 
claims  the  custody  of  the  books  for  that  reason ;  not  claiming 
that  he  owned  them,  not  claiming  any  exclusive  right  or  use  to 
them,  but  that  they  were  in  the  office,  in  the  apartments  which 
he  occupied  as  a  public  officer.  Again,  Conover  himself,  the 
moment  he  asserted  upon  his  oath,  before  Mr.  Justice  Peabody, 
that  he  was  the  street  commissioner,  that  he  had  been  appointed 
by  the  governor,  and  that  he  had  entered  upon  the  duties  of  the 
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office  on  a  certain  day — by  these  very  allegations  Conover  as- 
serted and  showed  himself  to  be  just  as  fully  and  completely  in 
possession  of  the  books  and  papers  of  the  office  as  Devlin  could 
possibly  be,  assuming  that  he,  Conover,  was  rightfully  appointed, 
that  his  term  of  office  had  begun,  and  that  he  had  duly  qualified 
himself  to  enter  upon  the  duties  of  the  post.  "What  I  mean  t6 
say  is  this :  that  inasmuch  as  Devlin,  according  to  the  petition, 
asserted  only  a  right  to  the  possession  of  those  books  and  papers 
as  incident  to  the  office  he  claimed — the  office  being  the  prin- 
cipal claim — that  Conover  alleging  the  same  right  to  the  office, 
was  to  be  deemed  equally  in  possession  of  the  books  and  papers ; 
because  Devlin's  was  only  a  constructive  and  incidental  posses- 
sion, and  Conover,  according  to  his  own  petition,  had  equally 
the  very  same  constructive  and  incidental  possession ;  and  for 
that  reason  the  real  and  only  issue  between  the  parties  being  the 
right  to  the  office,  he  was  precluded  from  any  ground  bringing 
him  within  the  jurisdiction  of  Mr.  Justice  Peabody.  The  answer 
was  obvious :  "  Why,  sir,  if  you  are  entitled  to  the  office,  enter 
upon  it  and  discharge  the  duties.  If  you  claim  this  office,  and 
some  one  else  is  in  it,  who  claims  to  be  rightfully  appointed, 
and  there  is  a  reasonable  doubt  about  the  title,  the  law  gives 
you  but  one  remedy,  and  that  is  the  remedy  of  quo  warranto? 
This  view  of  that  statute  has  been  frequently  presented  to  the 
courts,  and  was  well  put  in  the  case  of  The  People  v.  Stevens 
(5  Hill,  626.) 

Now,  certainly  the  remedy  by  writ  of  mandamus  in  the  Su- 
preme Court,  where  you  may  form  issues  of  fact,  may  have  a 
trial,  and  may  claim  the  protection  of  all  the  powers  of  the  court, 
is  a  much  higher  and  more  dignified  proceeding  than  the  sum- 
mary one  prescribed  in  this  statute ;  and  a  fortiori,  if  a  writ  of 
mandamus  is  not  allowed  to  supersede  the  writ  of  quo  warranto 
as  the  mode  of  claiming  a  public  office  where  there  is  a  color  of 
right,  no  court  will  ever  allow  the  almost  mechanical  act,  which 
a  judge  is,  ex  officio,  permitted  to  do  under  this  statute,  to  super- 
sede the  use  of  the  writ  of  quo  warranto.  The  same  authority 
says,  that  the  relator,  under  these  circumstances,  should  first 
have  established  his  title  to  the  office,  and  then  his  right  to  the 
books  and  papers  will  follow  as  a  matter  of  course.  That  is 
precisely  what  Conover  should  have  done.  When  he  found  Mr. 
Devlin  was  in  office,  inducted  there  by  the  corporation,  recog- 
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nized  as  its  officer  and  agent,  in  whose  behalf  he  was  to  act — 
when  Mr.  Conover  found  that  to  be  the  case^and  that  he  rested 
upon  the  abstract  claim  of  right  to  be  the  incumbent  of  the  office 
— why,  it  was  the  plainest,  the  most  palpable  instance  of  the 
proper  application  of  the  writ  of  quo  warranto  that  could  be 
presented  to  any  lawyer ;  and  after  he  had  prosecuted  his  writ 
of  quo  warranto,  and  established  judicially  his  title  to  the  office 
— when  that  became  matter  of  record,  then  any  person  other 
than  himself  in  the  office  was  a  mere  intruder — the  veriest  tres- 
passer in  the  world — without  color,  or  shadow,  or  vestige  of 
right ;  and  any  possession  that  he  might  have  or  assert  to  books 
and  papers,  would  not  be  a  respectable  and  appropriate  claim 
of  possession  as  incident  to  the  right  of  office,  but  would  be  a 
possession  which,  if  not  felonious,  would  be  at  least  quasi  crim- 
inal, and  just  such  a  one  as  this  statute  Was  designed  to  punish 
and  to  terminate.  Carpenter's  Case  (7  Barb.,  37)  presented 
precisely  the  state  of  things  which  Conover  disclosed  in  this 
controversy  before  Judge  Peabody.  Here,  to  say  the  very  least, 
a  reasonable  doubt  existed  as  to  the  title ;  it  was  suggested 
upon  the  petition  itself,  by  which  his  proceedings  against  Devlin 
were  originated ;  it  presented  the  issue  of  title  to  the  office,  and 
that  is  an  issue  which  the  courts,  in  all  their  adjudications,  say 
cannot  be  tried  in  this  proceeding.  It  is  apparent,  therefore, 
that  Mr.  Justice  Peabody  never  had  jurisdiction  of  the  issue 
upon  which  he  proceeded  to  convict  and  imprison  Devlin  for 
holding  an  office  under  corporate  appointment,  as  against  the 
appointee  of  the  governor. 

Next,  we  say  that  the  justice  had  no  right  to  proceed  upon 
the  petition,  because  it  disclosed  no  other  title  to  the  office  in 
the  applicant  than  an  alleged  appointment  by  the  governor  to 
this  office,  in  virtue  of  which,  and  by  force  of  the  commission 
issued  by  the  governor,  he  claimed  that  the  justice  should  pro- 
ceed and  put  him  in  possession  of  the  books  and  papers.  We 
Bay  that  the  governor  had  no  right  to  confer  the  appointment 
on  Mr.  Conover,  and  for  that  reason  the  justice  had  no  jurisdic- 
tion to  proceed. 

[The  counsel  here  proceeded  to  discuss  elaborately  the  ques- 
tion as  to  relative  validity  of  the  two  appointments,  which  por- 
tion of  the  argument  is  omitted.] 

VII.  I  proceed  now  to  look  at  the  warrant.    It  is  void  on  its 
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face.  The  process  in  such  a  proceeding  must  recite  all  the  facts 
essential  to  show  jurisdiction  in  the  officer  awarding  it.  (Bowers 
v.  The  People,  4  Johns.,  292 ;  Germond  v.  The  People,  1  Hill, 
343.)  This  is  especially  the  case  where  a  warrant  emanates  from 
a  special  jurisdiction,  such  as  Judge  Peabody  exercised ;  every 
step  lie  takes  must  go  side  by  side  and  step  by  step  with  the 
statute,  and  must  bear  on  its  face  a  full  and  complete  justifica- 
tion to  parties  acting  under  it. 

1.  The  introductory  part  of  the  warrant  contains  a  recital  of 
the  preliminary  proceedings  before  Judge  Peabody.  I  come 
at  once  to  the  statement  of  the  adjudication  of  Judge  Peabody, 
and  upon  which  the  order  of  imprisonment  is  based.  After 
reciting  that  Mr.  Conover  came  before  him,  that  Conover  pre- 
sented a  petition  setting  forth  that  he  claimed  the  office  as  ap 
pointee  of  the  governor,  and  that  Devlin  claimed  under  an 
appointment  from  the  corporation,  &c.,  the  judge  goes  on  to 
declare : 

"  And  the  said  Devlin  not  having  made  oath  that  he  has  truly 
delivered  to  the  said  Conover  the  said  maps,  books,  papers,  and 
documents ;  and  it  appearing  to  the  said  justice,  that  the  said 
Conover  is  the  successor  to  such  office  of  street  commissioner  of 
the  city  of  New  York ;  and  it  appearing  that  the  said  books, 
maps,  papers,  and  documents  are  still  withheld,  and  that  the  said 
Devlin  omits  and  refuses  to  deliver  up  the  same, — these  presents 
are,  therefore,  to  command  you,  the  sheriff,  &c.,  to  take  the  body 
of  the  said  Charles  Devlin,  and  commit  him  to  the  jail,"  &c. 

We  say,  in  the  first  place,  that  Judge  Peabody  does  assume, 
as  appears  by  this  warrant,  to  adjudge  and  declare  that  Conover 
is  the  successor  to  the  office  of  street  commissioner,  and  thereby 
decides  the  question  of  title,  presented  by  Conover  for  his  adju- 
dication ;  and  although  my  learned  friends  on  the  other  side  are 
very  careful  to  seize  every  occasion  to  say  that  they  did  not  in- 
tend to  try  the  question  of  title,  yet  on  their  own  petition,  pre- 
sented to  Judge  Peabody,  they  make  up  an  issue  of  title  to  the 
office ;  and  when  they  draw  a  warrant  for  his  signature,  they 
are  careful  to  insert  in  the  warrant  an  express  declaration  that 
Conover  is  adjudged  to  be  the  successor  to  the  street  commis- 
sioner's office.  What  more  could  the  Supreme  Court  do  on  quo 
warranto  than  to  say  that  Daniel  D.  Conover  is  successor  to  the 
Street  commissioner  ?  That  would  be  the  language  of  the  court, 
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if  the  other  side  would  have  the  candor  to  seek  its  judgment, 
and  the  fortune  to  get  it — one  of  which  is  as  likely  to  happen  as 
the  other.  "What  I  have  read  embodies  all  of  the  warrant,  except 
what  is  mere  recital — all  upon  which  the  tribunal  predicates  its 
mandate  to  the  sheriff. 

2.  The  second  ground  of  objection  to  the  warrant  is,  that  it 
does  not  show  that  any  books  or  papers  ever  came  into  the  pos- 
session of  Devlin,  belonging  to  that  office.     It  does  not  appear 
that  the  judge  found  any  such  fact,  nor  does  the  recital  show 
that  Conover  alleged  any  such  fact.     Now,  this  was  the  most 
essential  fact  that  Judge  Peabody  was  obliged  to  find,  conceding 
that  he  had  jurisdiction  of  the  case,  of  the  parties,  and  of  the 
subject-matter.     It  was  not  proper  for  him  to  issue  a  warrant  of 
arrest,  or  search-warrant,  until  he  judicially  ascertained  the  fact 
that  Devlin  had  in  his  possession  the  books  and  papers  in  ques- 
tion.    You  cannot  adjudge  that  a  man  has  withheld  a  thing, 
and  punish  him  for  withholding  it,  until  you  have  first  found 
him  guilty  of  taking  it,  and  having  it  in  his  possession.     These 
two  acts  must  precede  the  act  of  withholding.    The  judge  says : 
"  It  appearing,"  &c.,  that  "  the  said  Devlin  omits  and  refuses  to 
deliver  up  the  same,"  &c.    Why,  he  might  as  well  be  convicted 
of  not  giving  up  the  City  Hall,  or  the  White  House  at  Wash- 
ington, or  any  thing  else  he  never  possessed.    The  warrant  must 
show  that  he  acquired  them.     Nor  is  this  difficulty  a  mere  ac- 
cidental one ;  it  is  not  a  mere  technical  criticism.    It  is  one  that 
could  not  be  obviated  if  they  had  the  opportunity  to  make  out  a 
new  warrant.     The  judgment  of  Mr.  Justice  Peabody  does  not 
establish  that  these  books  or  papers  came  into  the  possession  of 
Mr.  Devlin,  or  that,  after  having  so  come  into  his  possession,  he 
refused  to  give  them  up  when  duly  demanded,  and  withheld  the 
same.     I  say,  therefore,  that  in  the  warrant  issued  by  Mr.  Jus- 
tice Peabody,  there  is  this  fatal  defect. 

3.  It  does  not  appear  from  the  warrant  that  Mr.  Justice  Peabody 
adjudged  that  any  books  or  papers  of  the  office  of  street  com- 
missioner came  to  the  hands  of  Devlin.     But  if,  by  any  means, 
it  could  be  held  that  such  an  adjudication  is  stated  in  the  war- 
rant, it  is  clear  that  it  is  not  alleged  to  have  been  determined 
that  such  books  or  papers  came  to  Devlin's  possession  during  a 
vacancy  in  the  office,  or  before  the  proceeding  before  Mr.  Justice 
Peabody  was  commenced,  or  that  such  books  and  papers  were 
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before  that  time  demanded  of  Devlin.  (Bennac  v.  The  People, 
4  Barb.,  31,  164;  Habeas  Corpus  Act,  §  56.) 

Both  the  judgment  and  warrant  are  entirely  silent  as  to  the 
demand  which  the  statute  makes  a  condition  precedent  through- 
out. Under  the  statute  two  things  must  happen,  and  appear 
affirmatively :  First,  that  the  books  and  papers  in  question  came 
into  the  possession  of  the  person  against  whom  the  proceeding 
is  had  ;  and  second,  that  a  demand  has  been  made  of  such  books 
and  papers  from  the  person  having  the  same  in  his  possession. 
These  are  two  of  the  preliminary  facts  necessary  to  obtain  juris- 
diction. They  must  precede  a  search-warrant ;  they  must,  above 
all,  precede  a  warrant  depriving  a  man  of  his  liberty. 

4.  Moreover,  the  warrant  is  general.  Neither  that  process 
nor  any  paper  before  Mr.  Justice  Peabody  specifies  the  books  or 
papers  sought  to  be  obtained.  Such  a  general  warrant  is  void. 
(See  Bill  of  Rights,  1  Rev.  Stats.,  93,  §  11.) 

This  is  a  fatal  error  in  the  warrant  of  arrest,  because  Devlin 
is  sent  to  prison  for  not  complying  with  a  direction  so  vague,  a 
command  so  general,  that  it  is  not  within  human  possibility  to 
comply  with  it,  since  there  is  no  way  of  determining  when  the 
books  and  papers  have  been  delivered.  They  are  in  no  way 
described.  It  is  just  as  fatal  a  defect  as  it  would  be  in  a  writ 
of  replevin  directed  and  sent  to  the  sheriff  in  a  suit  between 
John  Jones  and  John  Smith,  in  which  the  sheriff  would  be  di- 
rected "  to  tak;e  from  John  Smith  the  property  of  John  Jones, 
the  plaintiff,  and  xrestore  it  to  him."  These  gentlemen  have  in 
their  hurry  followed  mechanically  the  words  of  the  statute, 
"books  and  papers."  Statutes  are  generally  descriptive  of  the 
subject-matter ;  but  when  you  come  to  act  under  the  statute, 
you  must  particularize  what  you  want.  If  the  statute  authorizes 
you  to  institute  a  judicial  proceeding  by  which  you  are  to  get 
into  your  possession  your  property  in  the  possession  of  another, 
you  do  not  say  in  the  complaint,  "  Mr.  So-and  So  has  got  some 
of  my  property,  and  I  want  it,  and  if  he  does  not  give  it,  I  want 
you  to  lock  him  up."  That  would  be  reducing  legal  proceedings 
to  a  simplicity  not  in  accordance  with  the  civilization  of  the 
times.  No;  in  this  proceeding  you  must  specify,  with  reason- 
able precision,  the  books  and  papers  that  you  charge  the  party 
with  having  in  his  possession.  And  there  is  no  difficulty  in  this. 
Are  these  "  books  and  papers"  locked  up  in  an  iron  chest,  or 
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buried  in  a  cellar  ?  No ;  they  are  the  public  records  of  a  public 
office,  to  which  every  citizen  has  access — daily  and  hourly  ac- 
cess— which  are  by  law  open  to  the  examination  and  perusal  of 
any  and  every  body  who  goes  in  an  ordinary  and  proper  manner 
to  consult  them,  at  reasonable  hours ; — no  hardship,  no  difficulty, 
no  obstacle.  In  the  reason  of  the  thing,  in  the  very  nature  of 
the  proceeding,  it  is  indispensably  necessary  that  they  .should 
specify  the  books,  papers,  and  documents  they  want,  with  rea- 
sonable certainty.  I  do  not  mean  to  say,  that  if  there  were  an 
error  in  the  description  of  some  one  book,  or  paper,  or  map,  this 
would  vitiate  or  affect  the  proceeding.  It -is  not  a  technical 
objection  I  urge  ;  it  is  one  of  substance  and  reason,  necessarily 
arising  out  of  the  very  nature  of  the  case,  because,  upon  any 
other  rule,  if  you  hold  that  a  vague,  general  description,  like 
this,  is  sufficient,  it  is  never  possible  to  ascertain  when  the  exi- 
gencies of  the  search-warrant,  or  warrant  of  arrest,  are  satisfac- 
torily complied  with.  Your  Honor  will  observe  this  mandate  to 
the  sheriff : 

"  These  presents  are  therefore  to  command  you,  the  sheriff  of 
the  city  and  county  of  New  York,  and  you  are  hereby  com- 
manded, to  take  the  body  of  the  said  Charles  Devlin,  and  com- 
mit him  to  the  jail  of  the  city  and  county  of  New  York,  there 
to  remain  until  he  shall  deliver  such  boofe  and  papers,  or  be 
otherwise  discharged  according  to  law." 

That  is  a  general  warrant,  if  there  ever  was  such  a  thing.  It 
is  obnoxious  to  all  the  denunciation  which  the  history  of  England 
and  this  country  show  has  been  heaped  on  imprisonments  under 
general  warrants — just  such  a  general  warrant  as  has  hastened 
revolutions,  just  such  a  one  as  the  people  of  these  States,  in 
every  instance  where  they  have  formed  a  constitution  or  a  bill 
of  rights,  in  their  jealousy  of  legislative  and  executive  encroach- 
ment, have  carefully  and  sedulously  guarded  the  citizen  against. 
In  chapter  4  of  1  Revised  Statutes  (p.  302),  our  Bill  of  Rights 
declares : 

"  The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
ought  not  to  be  violated ;  and  no  warrants  can  issue  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  particu- 
larly describing-  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seised" 
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5.  "We  say  in  addition,  that  this  warrant  purports  to  have 
been  issued  under  an  adjudication  made  in  the  Supreme  Court, 
whereas,  as  already  shown,  Mr.  Justice  Peabody  acted  only  as 
a  magistrate  in  a  special  and  summary  proceeding.  Your  Honor 
will  look  in  vain  throughout  this  warrant,  either  in  the  recital 
or  in  the  adjudication,  or  in  the  mandate  to  the  sheriff,  for  the 
slightest  reference  whatever  to  the  statute  under  which  the  officer 
acting  derived  all  his  power.  There  is  no  averment  whatever, 
indicating  the  nature  of  the  proceeding  which  he  entertained, 
and  which  he  was  executing;  we  suppose  it  is  a  fatal  defect  in 
the  warrant,  that  it  does  not  show  on  its  face  the  source  of  the 
authority  exercised,  but,  on  the  contrary,  purports  to  be,  so  far 
as  it  conveys  any  notion  at  all  of  the  authority  upon  which  it 
proceeds — the  act  of  the  Supreme  Court.  Let  me  read  the 
clause  of  the  warrant  which  alone  contains  the  slightest  allusion 
to  the  nature  of  the  authority  issuing  it : 

"  Whereas,  at  the  City  Hall  of  the  city  of  New  York,  on  the, 
19th  day  of  June,  1857,  complaint  was  made  to  the  undersigned, 
one  of  the  justices  of  the  Supreme  Court  of  the  State  of  New 
York,  setting  forth,"  &c. 

Have  we  been  referred  to  any  power  in  the  Supreme  Court 
which  authorizes  any  such  warrant  to  be  issued  ?  Of  course  not. 
The  Supreme  Court  has  no  such  power.  That  is  conceded.  A 
justice  of  the  Supreme  Court  exercising  that  office  has  no  power 
which  the  court  does  not  possess.  That  is  indisputable.  But 
the  statute  does  provide  that  certain  classes  of  officers — persons 
holding  the  place  of  judges  of  the  Supreme  Court,  or  holding 
the  place  of  county  judge — may,  acting  under  the  statute,  and 
in  virtue  of  its  provisions,  initiate  and  conduct  to  its  conclusion 
a  certain  statutory  proceeding.  Certainly  this  warrant  does  not 
limit  itself  to  any  such  specific  functions,  nor  does  it  repose  itself 
for  authority  on  the  power  given  by  that  statute.  It  seeks  rather 
to  acquire  sanction  and  respect,  by  arrogating  to  itself  something 
of  the  dignity  and  power  of  the  Supreme  Court  of  the  State. 
But  in  doing  that,  it  strikes  a  fatal  blow  at  its  own  existence.  I 
am  not  aware  whether  it  appears  upon  this  record,  but  it  is  on 
record  in  this  controversy,  that  in  point  of  fact  this  warrant  was 
made  out  and  signed  at  special  term  of  the  Supreme  Court.  I 
mention  this,  because  it  is  in  unison  with  the  theory  on  which 
the  warrant  is  drawn.  It  may  be  that  my  learned  friends  intend 
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to  disclose  some  newly  discovered  branch  of  jurisdiction  of  the 
Supreme  Court.  We  are  bound  so  to  believe,  because  the  war- 
rant itself  is  silent  as  to  the  statute  under  which  we  supposed 
they  were  proceeding.  It  does  not  purport  to  proceed  from  a 
limited  jurisdiction,  but  reads  just  as  if  it  emanated  from  the 
Supreme  Court,  and  as  if  those  who  drew  and  issued  it  intended 
to  claim  for  it  the  respect,  the  sanction,  and  the  authority  of  the 
Supreme  Court.  Let  us  apply  a  fair  test  to  this  warrant.  I  say, 
if  the  proceeding  had  been  in  the  Supreme  Court — if  the  statute 
ordered  it  to  be  prosecuted  there — if  it  had  been  conducted 
there  from  the  beginning  to  the  end,  and  the  warrant  had  been 
issued  from  that  court,  under  its  seal — it  would  have  then  con- 
tained on  its  face  exactly  what  it  now  does — nothing  more  and 
nothing  less.  It  would  have  said  that  all  these  proceedings  took 
place  before  one  of  the  justices  of  the  Supreme  Court  of  the 
State  of  New  York.  The  recital,  that  Mr.  Justice  Peabody 
was  a  justice  of  the  Supreme  Court,  might  not  vitiate  the  war- 
rant ;  but  the  omission  of  any  averment  showing  from  what 
authority  the  warrant  does  proceed,  considering  that  it  emanates 
from  an  inferior  tribunal,  of  limited  jurisdiction,  is  a  fatal  ob- 
jection. 

VIII.  These  points  embrace  the  grounds  upon  which  we  move 
for  the  discharge  of  Mr.  Devlin.  "We  have  shown  satisfactory 
reasons  for  his  discharge  under  the  two  heads  indicated.  "We 
have  proved  that  Mr.  Justice  Peabody  had  no  jurisdiction  of 
the  matter  before  him.  We  have  shown  that  this  want  of  juris- 
diction appeared  upon  the  petition  itself,  because  it  presented 
on  its  face  an  issue  with  regard  to  the  title  to  the  office,  which 
all  the  cases  show  he  could  not  try ;  and  because  the  petitioner 
could  only  come  before  him  as  the  successor  to  the  office,  which 
on  the  face  of  the  petition  it  was  shown  he  could  not  be,  without 
bidding  defiance  to  the  laws  of  the  State  and  the  constitution, 
inasmuch  as  he  claimed  an  office  from  a  source  which  the  law 
and  the  constitution  forbid  to  make  the  appointment ;  and  fur- 
ther, because  it  appears  upon  the  petition  that  the  person  from 
whom  he  sought  to  take  the  books  and  papers  (Mr.  Devlin)  held 
possession  of  them  only  by  virtue  of  his  right  to  the  office  itself, 
and  that  the  petition  affirmatively  shows  that  that  right  was 
asserted  by  Devlin  to  emanate  from  the  corporation  of  the  city 
of  New  York — the  only  power  which,  according  to  the  constitu- 
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tion  and  charter  of  the  city,  could  fill  the  office ;  and,  we  sup- 
pose, that  upon  the  cases  cited,  and  upon  the  statute  itself,  it  is 
entirely  clear  and  indisputable,  upon  the  state  of  facts  presented, 
that  Judge  Peabody  could  not  proceed  in  the  summary  manner 
contemplated  by  this  statute,  but  that  the  parties  were  left,  ne- 
cessarily, to  the  well-known  and  recognized  proceeding  at  law, 
to  try  title  to  an  office — a  writ  of  quo  warranto. 

Da/oid  Dudley  Field,  opposed. — I.  The  only  question  that 
can  be  raised  is,  whether  Mr.  Justice  Peabody  had  color  of 
jurisdiction  (Matter  of  Prime,  1  B<vrb.,  341). 

II.  Every  jurisdictional  fact  necessary  to  sustain  the  jurisdic- 
tion is  to  be  deemed  established  ;  for  the  judge  issuing  the  war- 
rant had  exclusive  authority  to  determine  those  facts. 

III.  The  warrant  of  search  recites  all  the  facts  necessary  to 
justify  it,  and  those  recitals  cannot  be  contradicted. 

IV.  If,  however,  it  were  proper  to  go  into  proof  of  the  facts 
recited,  or  of  any  other  facts,  the  respondent  has  satisfactorily 
shown  the  truth  of  all  the  recitals,  and  of  every  fact  necessary 
to  establish  the  jurisdiction. 

Y.  Three  facts  only  were  necessary  to  confer  jurisdiction  : — 
1.  That  a  person  (Taylor)  elected  to  the  office  had  died ;  2.  That 
another  (Conover)  had  become  his  successor ;  3.  That  a  third 
(Devlin)  had  books  or  papers  belonging  or  appertaining  to  the 
office.  These  three  facts  were  alleged  and  were  proved.  And 
if  they  had  not  been  proved,  the  wrongful  finding  of  the  facts 
could  not  be  reviewed  on  habeas  corpus. 

YI.  But  it  is  said,  that  though  the  officer  may  have  acquired 
jurisdiction  at  first,  it  was  afterwards  taken  away,  because  it 
appeared  in  the  progress  of  the  case  that  the  books  and  papers 
did  not  come  into  Devlin's  hands  during  the  vacancy  in  the 
office.  This  objection  has  no  foundation  in  law : — 1.  Because 
a  jurisdiction  once  acquired  could  not  thus  be  taken  away.  2. 
Because  the  successor  to  an  office  has  a  right  to  the  summary 
remedy  provided 'by  the  statute  to  put  him  in  possession  of  the 
books  and  papers,  by  whomsoever  held  or  whomsoever  taken. 
The  language  of  the  act  is  general,  that  if  "  any  books  or  papers 
belonging  or  appertaining  to  such  office"  shall  come  to  the  hands 
of  any  person,  the  successor  to  such  office  "  may  demand  such 
books  and  papers  from  the  person  having  the  same  in  his  pos- 
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session"  (I  Rev.  Stats.,  125,  §  56).  There  is  here  no  qualification 
as  if  the  words  "  during  the  vacancy  in  the  office"  had  been  in- 
serted after  the  word  "  shall."  On  the  contrary,  it  is  very  clear 
that  such  an  interpretation  was  not  intended,  for  two  reasons : 
The  policy  of  the  law  was  to  give  to  a  new  incumbent  the  books 
and  papers  of  the  office,  wherever  they  might  be  found ;  other- 
wise the  original  purloiner  might  defeat  the  incumbent  by  de- 
livering the  books  which  he  purloined  during  the  vacancy  to 
another  person  as  soon  as  the  vacancy  is  filled.  The  search- 
warrant  to  be  issued  commands  the  books  to  be  taken  from  any 
place  designated  in  the  warrant,  without  any  qualification  of 
their  having  been  taken  to  those  places  during  the  vacancy. 
When  the  books  are  brought  before  the  officer,  he  inquires  if 
they  belong  to  the  office,  and  if  so,  delivers  them  to  the  suc- 
cessor, whether  they  were  taken  during  or  after  the  vacancy. 
3.  The  objection  has,  moreover,  no  foundation  in  fact. 

VII.  The  only  question,  therefore,  is  this :  When  the  warrant 
was  signed,  had  Mr.  Justice  Peabody  acquired  jurisdiction  to 
determine  whether  he  should  sign  it  or  not?  1.  Now,  that 
learned  judge — one  of  the  Supreme  Court — the  highest  court  of 
original  jurisdiction  in  the  State,  one  that  supervises  all  inferior 
tribunals,  the  Court  of  Common  Pleas  included,  controlling  them 
by  mandamus,  prohibition,  and  the  like — has  decided,  as  a  mat- 
ter of  law,  that  he  had  jurisdiction.  And  although  it  may  be 
true  that  every  other  court  or  tribunal,  high  or  low,  has  a  legal 
right  to  inquire  into  the  jurisdiction  of  every  other  tribunal,  how- 
ever high,  yet  the  comity  of  courts,  and  their  due  subordination, 
require  th'at  one  should  respect  the  judicial  decision  of  another, 
especially  of  a  superior  judge.  A  judge  of  the  Supreme  Court 
is  of  the  same  authority  as  the  first  chancellor.  Would  it  have 
been  thought  proper  for  the  first  judge  of  a  Court  of  Common 
Pleas  to  sit  in  review  of  the  decision  of  the  chancellor,  though 
made  in  a  special  proceeding  ?  Would  not  the  first  judge  rather 
have  said,  "  My  opinion  might  have  been  different,  if  the  ques- 
tion were  new,  but  I  defer  to  the  opinion  of  the  chancellor  ?"  A 
judge  of  the  Supreme  Court  cannot  exercise  an  inferior  office. 
He  cannot  be  a  commissioner.  The  constitution  forbids  it. 
"They  sjiall  not  hold  any  other  office  or  public  trust."  (Art.  6, 
§  8 ;  7  Hill,  19  ;  2  Den:,  335  ;  2  Kern.,  406.)  If,  therefore,  the 
learned  judge  of  the  Common  Pleas  should  be  of  opinion  that 
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the  learned  judge  of  the  Supreme  Court  had  not,  what  he  de- 
cided he  had,  jurisdiction,  it  would  be  but  opinion  against  opin- 
ion ;  the  opinion  of  an  inferior  judge  weighed  against  the  opinion 
of  a  superior,  first  delivered ;  an  inversion  of  judicial  order  which 
can  hardly  be  supposed. 

VIII.  But  suppose  the  judge  here  to  disregard  entirely  the 
decision  of  the  judge  of  the  Supreme  Court  upon  the  law,  he 
cannot  disregard  his  decision  upon  the  facts.  What  facts,  then, 
had  been  alleged  before  Mr.  Justice  Peabody,  and  passed  upon 
by  him,  before  he  signed  the  warrants  ?  That  Mr.  Conover  had 
been  duly  appointed  by  the  governor,  and  commissioned  under 
the  great  seal  of  the  State,  as  street  commissioner  of  the  city  of 
New  York,  had  accepted  the  office,  taken  the  oath,  filed  the 
bond,  and  entered  upon  the  possession  of  the  franchise.  Devlin's 
counsel  must  show  that  the  allegation  of  these  facts  did  not  give 
the  judge  of  the  Supreme  Court  the  power  to  "  inquire  into  the 
circumstances ;"  for  if  he  had  that  power,  then  the  power  to  issue 
the  warrant  followed,  though  he  should  have  committed  a  thou- 
sand errors  in  issuing  it.  To  show  this,  they  must  make  good 
three  positions,  neither  of  which  they  can  maintain.  They  can- 
not make  good  this  first  position — That  the  allegation  that  a 
person  had  been  duly  appointed  to  an  office  does  not  give  juris- 
diction to  inquire  whether  he  has  thus  been  duly  appointed. 
Then  they  must  make  good  this  second  position — That  under  no 
conceivable  circumstances  whatever  could  the  commission  of 
the  State,  under  its  great  seal,  signed  by  the  governor  and  sec- 
retary, make  a  person  successor  to  the  office  of  street  commis- 
sioner. Then  they  must  make  good  also  this  third  position — That 
possession  of  the  franchise,  taken  and  enjoyed  under  such  a 
commission,  could  not  give  the  person  thus  in  possession  a  right 
to  the  official  books.  The  first  position  is  untenable.  The  claim 
of  a  due  appointment  gives  the  right  to  judge  whether  it  be  so. 
It  is  no  answer  to  say  that  it  is  legally  impossible  that  a  due  ap- 
pointment can  be  made  by  a  governor,  for  that  is  the  very  ques- 
tion to  be  decided ;  and  that  is  a  judicial  question,  upon  which 
the  judge  must  pass  one  way  or  the  other ;  and  the  right  to  pass 
upon  that  question  is  itself  jurisdiction.  (Matter  of  Prime,  1 
Barb.,  341 ;  Davis  a.  Mayor,  1  Duer,  451 ;  People  v.  Sturte- 
vant,  5  Seld.,  263.)  The  second  position  is  equally  untenable. 
It  is  not  only  possible  that  the  governor  might,  under  some  cir- 
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cumstances,  have  the  right  to  appoint  the  street  commissioner, 
but  he  had  already  the  right  to  do  so  under  the  circumstances 
of  this  case. 

[The  counsel  here  proceeded  to  urge  the  grounds  on  which  it 
was  contended  that  Conover  and  not  Devlin  was  entitled  to  hold 
the  office  of  street  commissioner ;  which  portion  of  the  argument 
we  omit.] 

The  third  position  is  also  untenable.  Under  the  commission 
Mr.  Conover  could  become,  by  permission,  officer  de  facto,  even 
if  he  could  not  have  become  officer  dejure.  (People  a.  Welch, 
14=  Barb.,  259  ;  People  a.  Crane,  16  Barb.,  370  ;  Tappan  a.  Gray, 
9  Paige,  509 ;  Boardman  a.  Halliday,  10  Paige,  232  ;  Plymouth 
a.  Painter,  17  Conn.,  585 ;  Weeks  a.  Ellis,  2  Barb.,  324.) 

William  Curtis  Noyes,  on  the  same  side. 

Charles  O"1  Conor,  in  reply. — I.  The  statute  authorizes  the  pro- 
ceeding only  against  a  predecessor  who  has  quit  and  surrendered 
the  office,  or  against  one  in  possession  of  some  book  or  paper 
taken  possession  of  by  himself  or  some  other  during  a  vacancy. 
Admitting,  for  the  sake  of  argument,  that  Daniel  D.  Conover 
was  duly  appointed  and  in  actual  possession  of  the  office,  with 
its  books  and  papers,  as  alleged  by  him  before  Judge  Peabody, 
when  Mr.  Devlin  was  merely  a  trespasser,  intruding  upon  him 
and  forcibly  seizing  his  papers,  the  statute  does  not  apply  to 
such  a  case. 

II.  The  proceeding  before  Judge  Peabody  was  inapplicable 
to  the  case  for  two  other  reasons : — 1.  Books  and  papers  used  by 
the  official  agents  of  a  corporation,  and  kept  in  the  rooms  be- 
longing to  such  corporation,  are  not  "books  or  papers  in  the 
custody  of  an  officer  or  in  any  way  appertaining  to  his  office,'' 
within  the  sense  and  meaning  of  the  act.     (1  Rev.  Stats.,  124, 
art.  5 ;  Frost  a.  Brisbin,  19  Wend.,  12 ;  Laval  a.  De  Liesserline, 
4  McCord,  68,  71.)    2.  The  statute  is  admitted  on  all  hands  to 
be  applicable  only  to  a  case  where  the  office  was  not  in  posses- 
sion  of  the  applicant  (5  Hill,  633).     Yet  Conover's  original 
complaint  neither  averred  facts  showing  a  legal  title  from  which 
possession  might  be  presumed,  nor  stated,  as  a  fact,  that  he  had 
actual  possession  of  the  office. 

III.  This  defect  in  the  original  complaint  could  not  be  law- 
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fully  supplied  by  proofs  given  subsequently  to  the  issuing  the 
order  on  Devlin  to  show  cause ;  but  if  it  could  have  been  so 
supplied,  then  the  subsequent  affidavits  of  Conover,  especially 
when  connected  with  their  express  and  implied  admissions 
touching  Devlin's  acts  and  title,  do  show  a  case  not  within  the 
statute,  in  the  following  respects  : — 1.  Conover's  affidavits  dis- 
close the  case  of  a  contested  succession,  and  that,  legally  or  ille- 
gally, he  was,  in  fact,  held  out  of  the  office,  and  denied  the 
means  of  exercising  any  of  its  functions,  by  sundry  agents  of  the 
corporation.  Then  he  was  not  officer  de  facto,  within  any  defi- 
nition of  that  term  known  to  the  law.  An  officer  de  facto  is  one 
actually  exercising  the  functions  of  the  office  with  the  apparent 
acquiescence  of  the  appointing  power,  under  color  of  a  lawful 
election  or  appointment.  2.  The  last  affidavit,  made  by  Cono- 
ver himself  on  July  10, 1857,  expressly  admits  that  all  the  books 
and  papers  were  in  their  rightful  and  proper  places  of  deposit. 
They  could  not  rightfully,  lawfully,  or  with  safety  to  the  public 
interests,  be  removed  from  those  places  ;  and  the  fact  asserted 
by  Conover,  that,  while  in  their  proper  places  of  deposit,  they 
were  out  of  his  possession  and  beyond  his  control,  was  conclusive 
evidence  that  he  was  not  in  possession  of  the  office.  3.  This  stat- 
ute was  never  intended  to  sanction  the  removal  of  public  papers 
from  the  proper  places  of  deposit  provided  for  their  safSty  and 
security  by  the  public  authorities.  Until  the  claimant  of  an 
office  by  quo  warranto  or  otherwise  has  acquired  actual  control 
of  the  office,  in  the  popular  or  physical  sense  of  that  term,  this 
summary  remedy  cannot  be  applied.  If  it  was  intended  to  op- 
erate as  it  has  been  used  in  this  case,  it  would  not  be  confined 
to  books  and  papers.  It  would  extend  to  the  public  seals  and 
the  various  other  physical  implements,  without  which  the  officer 
cannot  act ;  it  would  be  extended  to  the  public  room,  desks,  <fec., 
attached  to  the  office  by  law.  Allowing  this  statute  to  be  used 
in  the  way  Conover  has  employed  it,  it  would  deprive  the  pub- 
lic of  all  the  benefits  designed  by  the  common  law  doctrine  of 
de" facto.  Whilst  one  claimant  retained  the  room,  the  public 
seals,  &c.,  the  other  claimant,  by  virtue  of  summary  process 
obtained  from  a  county  judge,  would  carry  off  the  books  and 
papers  to  another  place.  Neither  could  then  perform  any  ser- 
vice for  the  public.  The  official  functions  would  suffer  a  total 
and  complete  paralysis. 
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IY.  The  doctrine  that  in  this  summary  proceeding  the  title  to 
the  office  cannot  be  tried,  has  been  perverted  in  this  case  to  pur- 
poses precisely  opposite  to  its  end  and  aim.  The  doctrine  is, 
that  one  in  possession  shall  not  be  ousted  in  this  summary  way 
by  reason  of  any  supposed  defect  in  his  title.  This  is  the  whole 
length  and  breadth  of  the  doctrine  of  officer  de  facto. 

V.  It  was  rightly  argued  before  Judge  Peabody,  by  Mr.  Dev- 
lin's counsel,  that  he  being  a  rival  claimant,  the  office  could 
only  be  disposed  of,  or  any  of  the  books  and  papers  appertain- 
ing thereto  awarded,  by  due  judicial  action  in  a  quo  warranto 
(5  Jlill,  633).    The  principle  was  most  singularly  turned  against 
the  party  who  invoked  it.    The  result  of  the  proceeding  was, 
that  although  Mr.  Conover  set  forth  his  title  on  the  record,  and 
showed  it  to  be  bad,  yet  from  a  brief,  transient,  and  contested 
occupancy  he  was  held  to  be  an  officer  de  facto,  and  entitled  to 
recover  the  papers  from  him  who,  for  aught  the  judge  knew  or 
would  venture  to  decide,  was  the  officer  dejure.    1.  In  any  view 
of  the  case,  Conover  was  not  officer  de  facto  (Burke  a.  Elliot,  4: 
Ired.  L.  R.,  361 ;  Wilcox  a.  Smith,  5  Wend.,  233).     2.  An  officer 
proceeding  to  enforce  his  powers  against  an  individual,  can 
never,  in  such  proceeding,  sustain  himself  on  the  ground  that 
he  is  officer  de  facto,  if  it  appear  that  he  is  not  officer  de  jure. 
(Cummings  a.  Clark,  15  Verm.,  657 ;  Cornish  a.  Young,  1  Ashm., 
156,  &  note;  Fowler  a.  Beebe,  9  Mass.,  235  ;  2  U.  S.  Dig.,  tit. 
Office  &  Officer,  19-25.)    3.  It  is  only  as  between  third  persons, 
one  or  both  having  acted  on  possession  and  apparent  right,  that 
the  principle  officer  de  facto  applies.     When  the  officer  is  him- 
self a  party,  he  must  show  that  he  is  officer.    4.  It  is  a  monstrous 
perversion  of  the  law  on  this  head  to  say  that  a  claimant,  after 
two  or  three  days  alleged  possession,  may  go  before  a  justice, 
show  that  he  has  himself  no  right  or  title  to  the  office,  virtually 
admit  that  the  party  proceeded  against  has  a  good  title  to  it, 
and  that  the  justice  may  thereupon  take  the  books  and  papers 
from  the  hands  of  the  lawful  officer  and  deliver  them  to  the  ille- 
gitimate pretender. 

VI.  It  is  too  plain  a  proposition  for  serious  argument,  that  the 
appointment  of  Mr.  Devlin  was  valid  and  that  that  of  Mr.  Con- 
over  was  void. 

INGRAHAM,  F.  J. — The  petitioner  is  brought  before  me  on  the 
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return  of  a  habeas  corpus,  allowed  on  his  petition,  and  the  sheriff 
returns  that  he  holds  him  in  custody  by  virtue  of  a  warrant  for 
his  arrest  issued  by  Mr.  Justice  Peabody,  under  the  statute 
which  authorizes  proceedings  for  the  delivery  of  the  public 
books  and  papers  in  the  office,  to  the  successor  of  any  one  dying 
or  otherwise  vacating  the  office. 

The  proceedings  before  Mr.  Justice  Peabody  were  instituted 
on  the  complaint  of  Daniel  D.  Conover,  claiming  to  be  the  suc- 
cessor of  the  late  street  commissioner,  Taylor.  In  his  complaint 
he  avers  that  he  was  appointed  to  such  office  by  the  governor  of 
the  State ;  that  he  has  received  the  commission ;  that  he  has 
taken  the  oath  of  office  and  filed  the  necessary  bond ;  and  has 
done  every  thing  necessary  to  qualify  himself  therefor.  The 
section  under  which  this  proceeding  was  taken,  is  section  61, 
tit.  6,  ch.  5,  pt.  1,  of  1  Revised  Statutes  (p.  115).  This  section 
provides  that  if  any  person  appointed  or  elected  to  any  office 
shall  die,  or  his  office  shall  in  any  way  become  vacant,  and  any 
books  or  papers  belonging  or  appertaining  to  such  office  shall 
come  to  the  hands  of  any  person,  the  successor  to  such  office 
may  in  like  manner  as  thereinbefore  prescribed,  demand  such 
books  and  papers  from  the  person  having  the  same  in  his  pos- 
session ;  and  the  same  being  withheld,  an  order  may  be  obtained 
for  such  delivery.  It  also  provides,  that  in  case  of  omission  of 
the  person  so  charged  to  make  oath  of  the  delivery  of  all  such 
books  and  papers  so  demanded,  such  person  may  be  committed 
to  jail,  and  a  search-warrant  issued,  &c.  The  petitioner  was 
arrested  under  such  a  commitment,  and  confined  in  close  cus- 
tody in  the  jail  of  the  city  of  New  York. 

By  section  43  of  the  act  relative  to  writs  of  habeas  corpus,  the 
power  of  a  judge  on  the  return  of  such  a  writ  is  limited,  and  he 
is  directed  to  remand  the  prisoner,  except  in  certain  cases  therein 
specified.  Those  cases  which  are  applicable  to  this  petition  are : 

1.  "When  the  jurisdiction  of  the  officer  has  been  exceeded. 

2.  "When  the  process  has  been  issued  in  a  case  not  allowed  by 
law. 

3.  When  the  process  is  not  authorized  by  any  provision  of  law. 

Although  separately  stated,  these  different  cases  are  all  in- 
cluded within  the  term  "jurisdiction  ;"  and  the  question  which  I 
am  called  upon  to  decide  is,  whether,  upon  the  papers  presented 
to  Mr.  Justice  Peabody  as  the  foundation  of  the  proceedings 
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which  resulted  in  the  commitment  of  the  petitioner,  there  were 
facts  stated  sufficient  to  bring  the  case  within  the  provisions  of 
the  statute  so  as  to  authorize  the  justice  in  the  proceedings  which 
subsequently  were  taken  therein. 

This  proceeding  is  a  special  one,  summary  in  its  character, 
severe  in  its  operation,  and  as  we  have  seen  in  the  late  action 
of  the  Supreme  Court  in  denying  the  petitioner  an  opportunity 
of  reviewing  the  decision  of  the  magistrate,  conclusive  in  its  re- 
sults, and  condemning  the  prisoner  to  a  perpetual  imprisonment 
if  from  any  cause  he  is  prevented  from  complying  with  the  order 
directing  the  delivery.  Being  of  this  character,  it  should  be 
construed  strictly ;  there  should  be  no  doubt  of  the  sufficiency 
of  the  facts  to  make  out  the  jurisdiction,  and  there  should  be  no 
presumptions  entertained,  other  than  the  facts  warrant  to  make 
out  such  jurisdiction.  If  the  papers  do  not  show  the  matters 
stated  in  the  law  as  necessary  to  obtain  the  order  from  the 
magistrate,  then  no  jurisdiction  was  conferred  on  him  which 
would  sustain  the  subsequent  proceedings. 

"What  then  is  necessary  for  this  purpose  ? 

1.  The  death  of  the  incumbent.    As  to  this  there  is  no  dispute. 

2.  That  the  books  or  papers  shall  come  to  the  hands  of  any 
person.     This  is  stated  in  the  petition  as  to  the  petitioner,  al- 
though no  time  is  stated  when  such  books  and  papers  came  to 
his  possession.     It  may  well  be  doubted  whether  the  mere  pos- 
session is  sufficient  without  showing  that  the  possession  was  not 
obtained  after  the  appointment  of  the  successor.     The  words  of 
the  act  are,  however,  so  general  that  I  should  hesitate  before 
adopting  the  conclusion  tbat  such  defect  was  one  that  deprived 
the  magistrate  of  jurisdiction.     Whether,  on  the  proof  of  the 
fact  before  him,  it  was  proper  to  grant  the  warrant,  it  is  not 
within  my  province  to  decide. 

3.  The  appointment  of  a  successor,  the  demand  by  him,  and 
the  withholding  of  the  books  and  papers  by  the  person  charged, 
complete  the  facts  necessary  to  make  out  a  jurisdiction. 

It  is  to  the  questions  arising  in  regard  to  the  matters  stated 
as  necessary  under  the  third  head,  that  the  arguments  of  counsel 
before  me  have  been  principally  directed,  and  it  is  to  the  exam- 
ination of  these  questions  that  I  shall  confine  myself  at  this  time. 

In  the  outset  of  the  examination,  the  counsel  for  the  respond- 
ent submits  as  an  objection  to  any  conclusion  different  from  that 
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of  Mr.  Justice  Peabody,  that  it  is  my  duty  to  recognize  his  decis- 
ion as  the  law  of  the  case,  and  that  inasmuch  as  he  had  decided 
that  he  had  full  jurisdiction  of  the  matter,  it  is  my  duty  to  re- 
mand the  prisoner  forth  with,  even  if  I  was  convinced  that  such 
jurisdiction  was  not  established.  I  do  not  see  in  the  opinion  of 
Mr.  Justice  Peabody  that  the  question  of  jurisdiction  was  dis- 
tinctly passed  upon  by  him  in  deciding  this  case.  If  not,  then 
there  is  no  force  in  the  objection.  But  as  the  counsel  has  stated 
such  to  have  been  the  case,  I  shall  take  it  for  granted  that  the 
question  was  decided  by  him.  If  such  a  course  as  is  suggested 
by  the  counsel  could  with  propriety  be  adopted  by  me,  I  should 
feel  thereby  relieved  from  the  labor  of  further  examining  this 
case,  and  from  the  expression  of  any  opinions  which  might  con- 
flict with  those  of  that  justice  of  the  Supreme  Court.  The  argu- 
ment receives  additional  force  in  my  own  mind  from  the  recol- 
lection that  my  decision  in  the  first  instance  is  sustained  by  the 
Supreme  Court  of  this  district.  Upon  more  mature  reflection,  I 
have  come  to  a  different  conclusion.  The  liberty  of  the  citizen 
is  involved  in  the  application,  the  authority  to  entertain  the 
proceedings  for  the  delivery  of  the  books  and  papers  is  placed 
by  the  same  statute  in  the  justice  of  the  Supreme  Court  and  the 
first  judge  of  this  court;  either  one  in  acting  acts  only  as  a 
magistrate  out  of  court,  and  the  decision  of  either  is  not  to  be 
regarded  as  the  decision  of  the  court  to  which  he  belongs,  but 
of  himself  individually,  as  a  magistrate  merely,  and  not  of  a 
court.  Nor  can  I  suppose  that  any  magistrate  would  for  a  mo- 
ment entertain  the  opinion  that  any  want  of  that  comity  and 
respect  which  is  due  to  his  decisions  is  shown  when  another 
magistrate  discharges  a  duty  which  is  made  obligatory  by  law, 
and  from  which  he  cannot  depart  without  exposing  himself  to 
the  highest  censure.  For  my  own  part,  I  should  be  thankful  if 
in  any  case  like  this,  involving  the  close  imprisonment  of  a  cit- 
izen, any  other  magistrate,  if  convinced  of  my  errors,  should  by 
his  decision  correct  them. 

In  the  case  of  the  People  v.  Yates  (4  Johns.,  318,  and  S.  C.,  6 
75.,  333),  it  appeared  that  Yates  was  committed  by  the  Court  of 
Chancery  for  contempt,  and  was  discharged  on  habeas  corpus 
by  a  justice  of  the  Supreme  Court ;  and  although  his  decision 
was  reversed  by  the  Supreme  Court,  it  was  affirmed  in  the  Court 
of  Errors  by  a  large  vote.  In  that  case  also,  by  a  second  com- 
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mitment  by  the  Court  of  Chancery,  Yates  was  again  discharged 
from  imprisonment  by  the  same  judge ;  and  although  the  chan- 
cellor, who  had  originally  committed  Yates  for  the  contempt, 
acted  as  a  member  of  the  Court  of  Errors  on  the  review  of  the 
case,  and  complained  of  the  powers  conferred  by  the  law  on 
inferior  magistrates,  yet  he  never  ventured  the  suggestion  that 
such  magistrates  were  bound  to  take  the  law%of  the  superior  tri- 
bunal and  refuse  to  interfere,  although  satisfied  that  such  de- 
cision was  eiToneous. 

I  am  referred  to  the  case  of  the  People  a.  Orser,  sheriff 
(12  How.  Pr.  R.,  550),  as  showing  that  the  justice  of  the  Supreme 
Court  refused  to  reverse  the  decision  of  a  general  term  of  the 
Common  Pleas,  where  a  person  was  committed  for  a  contempt. 
In  that  case,  however,  the  question  was  one  of  practice  in  the 
court,  and  the  rules  of  practice  are  within  the  power  of  the  court. 
Where  the  general  term  had  settled  by  their  decision  what  the 
practice  should  be,  it  could  not  with  propriety  be  the  subject  of 
review  on  habeas  corpus. 

In  the  case  of  Yates,  Judge  Spencer,  referring  to  the  right  of 
review,  says,  "  It  has  been  intimated  that  the  Court  of  Chancery 
is  a  court  of  such  high  jurisdiction  that  it  was  incompetent  for 
a  judge  of  this  court  either  to  intermeddle  with  its  process,  or 
question  the  legality  of  its  proceedings."  With  all  due  defer- 
ence for  such  an  opinion,  I  cannot  subscribe  to  it.  In  every  case 
arising  on  habeas  corpus,  the  sole  inquiry  ought  to  be,  "  Is  the 
prisoner  legally  or  illegally  in  custody?"  and  not  what  court 
committed  him.  He  also  says,  "It  will  readily  be  admitted, 
that  in  reviewing  a  question  which  has  been  passed  upon  by 
one  of  the  highest  judicial  characters  in  the  State — a  question 
involving  a  right  to  exercise  a  jurisdiction  claimed  by  that  offi- 
cer— there  ought  to  be  a  liberal  courtesy :  it  should  not,  how- 
ever, be  indulged  so  far  as  to  lead  to  a  surrender  of  the  preroga- 
tives of  another  judicial  department,  nor  to  the  demolition  of 
personal  liberty."  I  am  confident  the  learned  judge  who  con- 
ducted the  proceeding  in  this  case  would  not  thus  limit  the 
power  of  magistrates  on  this  writ,  and  would  ask  no  more  au- 
thority for  his  decision  than  the  respect  which  is  justly  due  to 
it,  both  for  his  personal  character  and  his  position.  There  can, 
I  think,  be  no  doubt  that  a  magistrate  thus  called  upon  by  the 
law  to  decide  as  to  the  legality  of  the  imprisonment  of  a  citizen 
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is  bound  to  examine  into  the  case  submitted  to  him,  and  if  he 
becomes  convinced  on  such  examination  that  the  imprisonment 
is  unauthorized  by  law,  to  discharge  such  prisoner,  even  though 
in  such  examination  he  should  arrive  at  a  conclusion  different 
from  that  of  the  committing  magistrate. 

This  brings  me  to  the  question  of  jurisdiction,  and  upon  the 
views  that  may  be  entertained  of  the  construction  of  the  statute 
under  which  the  prisoner  was  committed  must  rest  the  decision 
of  the  question.  It  is  conceded  by  all  the  counsel,  and  the  de- 
cisions are  uniform  on  the  subject,  that  the  proceeding  for  the 
delivery  of  books  and  papers  cannot  be  used  for  the  purpose 
of  establishing  the  title  of  any  one  to  the  office  to  which  the 
books  and  papers  belong.  This  can  only  be  done  on  a  quo  war- 
ranto.  The  right  of  Conover  to  the  office  of  street  commissioner 
cannot  be  affirmed  by  any  decision  made  therein,  nor  would  the 
claims  of  Devlin  be  in  any  manner  invalidated  by  an  order  to 
deliver  over  books  and  papers  in  his  possession.  Nor  could  the 
proceedings,  in  my  judgment,  be  with  any  more  propriety  re- 
sorted to  for  the  purpose  of  deciding  between  two  claimants  for 
the  same  office,  who  shall  for  the  time  being  hold  the  books  and 
papers.  Until  it  is  decided  who  is  the  party  legally  entitled  to 
the  office  and  its  appurtenances,  the  statute  is  not  to  be  resorted 
to,  to  give  to  one  a  control  which  is  only  to  be  obtained  by  taking 
it  from  the  other.  The  point  must  be  settled  that  the  applicant 
is  the  successor  before  his  petition  can  be  acted  upon  ;  and  where 
the  complaint  of  the  applicant  shows  either  that  his  own  title  to 
the  office  is  doubtful,  or  that  the  person  from  whom  he  claims 
the  delivery  of  the  books  and  papers  also  claims  to  hold  the 
same  office,  neither  is  in  a  position  by  which  he  can  take  from 
the  other  books  and  papers  under  this  statute  until  his  right  to 
be  such  successor  is  established  :  much  less  can  one  who  shows  a 
defective  title  to  the  office  claim  to  take  such  possession.  Such 
is  the  decision  of  Mr.  Justice  Peabody  in  this  case.  He  says  : 
"It  was  never  intended  by  the  Legislature  to  authorize  a  justice 
of  this  court  sitting  here  to  decide  in  effect  the  title  of  an  office. 
If  there  is  a  reasonable  doubt  as  to  who  is  entitled,  it  should  be 
decided  in  a  direct  proceeding  for  the  purpose."  Such  was  the 
opinion  of  Justice  Bronson  in  the  People  v.  Stevens  (5  Hill,  615), 
where  he  says :  "  The  relator  should  first  establish  his  title  to 
the  office  by  a  direct  proceeding  for  that  purpose,  and  then  his 
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right  to  the  books  and  papers  would  follow  as  a  matter  of  course ;" 
and  again,  "  If  the  relator  is  in  truth  the  clerk,  he  may  apply  to  a 
judge  and  be  put  in  possession  without  delay.  If  his  title  is 
clear,  he  has  a  complete  remedy  by  applying  to  a  judge  for  an 
order  to  deliver  the  books  and  papers."  So  also  thought  Judge 
Kent  in  the  same  case,  on  a  subsequent  application  to  him  for 
the  books  and  papers,  when  he  held  the  case  was  not  one  fall- 
ing within  summary  jurisdiction  conferred  by  this  statute.  He 
says  :  "  It  is  obvious  to  me  that  the  Legislature  never  intended 
the  judge  should  exercise  this  power  to  enforce  the  delivery  of 
books  and  papers  against  an  officer  de  facto,  where  the  title  of 
the  applicant  to  the  office  is  questionable.  He  must  have  a 
prima  facie  title  to  the  office,  free  from  reasonable  doubt  (Peo- 
ple a.  Stevens,  5  Hill,  615,  note)"  An  officer  acting  under  the 
statute  in  question  has  no  right  to  grant  the  order  prayed  for, 
unless  the  title  of  the  applicant  is  clear  and  free  from  reasonable 
doubt;  and  that  learned  judge  considered  that  the  fact  of  there 
being  another  claimant  for  the  office,  and  that  the  judges  dif- 
fered in  their  views  of  the  claimant's  title,  was  sufficient  evi- 
dence that  the  claimant's  title  was  not  free  from  doubt,  and 
denied  the  application.  So,  also,  Judge  Willard  held  in  the 
matter  of  Carpenter  (7  Barb.,  57),  where  he  says :  "  If  the  peti- 
tioner has  no  title  to  the  office,  other  objections  are  superfluous. 
Even  if  a  reasonable  doubt  existed  as  to  the  title  of  the  office,  a 
judge  at  chambers  ought  not  in  this  summary  way  to  dispose  of 
the  question."  This  proceeding  w.as  only  intended  to  provide 
for  cases  where  the  applicant  had  a  prima  facie  title  to  the 
office,  and  the  defendants  were  clearly  and  incontestably  wrong ; 
and  in  the  matter  of  "Whiting  (2  Barb.,  518),  Justice  Edmonds 
says,  if  it  could  be  made  to  appear  that  the  governor  and  senate 
had  no  right  under  the  constitution  to  make  an  appointment,  then 
the  complainant's prima  facie  right  to  the  possession  would  neces- 
sarily fall  to  the  ground  and  his  application  be  dismissed.  I  refer 
to  these  decisions  as  being  all  made  by  learned  judges  of  the  Su- 
preme Court  as  to  their  powers  under  this  statute,  in  all  of  which 
they  agree  that  the  statute  was  only  intended  to  be  used  for  a 
person  having  a  clear  and  undoubted  title  to  the  office,  and  not 
where  the  claimant's  title  to  the  office  was  doubtful,  or  where 
more  than  one  claimed  a  right  to  the  possession  of  the  books 
and  papers  by  virtue  of  an  appointment  to  the  office. 
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It  is  proper  to  add,  that  when  those  questions  depend  upon 
matters  of  fact  to  be  proved  before  the  officer,  his  decision  upon 
them  is  conclusive,  and  cannot  be  reviewed  by  habeas  corpus. 
With  the  decisions  of  Judge  Peabody  on  matters  of  fact  I  can- 
not interfere,  and  over  them  I  possess  no  power  of  review.  It 
is  only  to  the  papers  submitted  to  him  as  the  foundation  of  the 
proceeding  that  I  can  look,  in  this  inquiry  after  the  jurisdiction 
necessary  to  sustain  the  warrant.  If  on  those  proceedings  it 
appear  that  the  claimant  is  not  entitled  to  maintain  them,  the 
jurisdiction  fails. 

It  has  been  urged  that  color  of  title  was  sufficient  to  sustain 
jurisdiction,  and  to  some  extent  I  concede  that  rule  to  be  proper. 
If  it  appears  by  the  application  that  the  claimant  had  been  ap- 
pointed to  the  office,  and  was  in  possession  thereof,  and  it  did 
not  appear  that  any  other  person  claimed  to  have  a  right  to  the 
same  office,  such  a  state  of  facts  would  have  been  presented  to 
the  justice  of  the  Supreme  Court  as  to  give  him  authority  to 
institute  an  inquiry  and  try  the  same,  if  disputed,  by  taking  tes- 
timony :  his  decision  thereon,  whether  erroneous  or  not,  could 
not  be  reviewed  except  on  a  certiorari^  and  a  judge  having  the 
matter  before  him  on  habeas  corpus  would  be  bound  to  remand 
the  prisoner.  But  in  this  case  the  claimant  not  only  sets  out  his 
own  title  to  the  office,  but  also  shows  that  the  party  in  possession 
of  the  books  and  papers  claims  to  hold  the  office  himself,  by 
virtue  of  an  appointment  which  at  least  shows  as  much  color  of 
title  as  that  of  Conover,  and  ^upon  the  face  of  the  papers  pre- 
sented to  the  judge  there  appeal's  at  once  the  defect  which  all 
the  judges  above  referred  to  have  pronounced  to  be  fatal,  viz., 
that  the  claimant  has  not  a  clear  title  to  the  office  winch  he 
claims  to  hold,  and  therefore  cannot  obtain  the  order  for  the 
books  and  papers  demanded. 

The  judge,  in  his  view  of  the  construction  of  this  statute, 
seems  disposed  to  exercise  the  power  conferred  by  it  in  a  case 
having  less  right  even  than  color  of  title ;  for  he  says,  I  am  in- 
clined to  go  further  than  those  cases,  and  limit  the  application 
of  this  proceeding  to  cases  of  possession  merely,  that  the  ques- 
tion of  title  should  not  be  tried  at  all,  and  that  the  abstract  right 
of  the  applicant  is  unimportant  where  possession  is  clearly  shown. 
Such  a  view  of  the  act  is  directly  at  variance  with  the  decision 
of  the  judges  to  whom  I  have  referred,  and  cannot,  in  my  judg- 
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merit,  be  sustained.  If  it  be  correct,  it  would  allow  any  one 
who  obtrudes  himself  into  an  office  to  obtain  possession  of  the 
books  and  papers  of  the  office  without  right  or  authority,  and 
deprive  the  public  thereof,  to  the  great  and  manifest  injury  of 
the  public  interests.  The  successor  to  an  officer  who  is  deceased 
can  only  be  the  person  legally  entitled  to  succeed  him.  The 
fact  of  succession  does  not  depend  upon  possession,  but  upon 
title,  and  the  law  can  only  know  one  legal  successor,  and  that  is 
the  man  entitled  by  law  to  hold  the  office  which  he  claims.  If 
he  has  not  the  right  to  the  office,  he  is  not  the  successor  of  the 
previous  officer ;  he  is  a  mere  intruder,  and  whenever  the  right 
of  the  party  to  the  office  is  established,  the  intruder  \yill  be 
ousted,  as  having  no  right,  and  not  entitled  to  any  of  the  emol- 
uments. 

So  far  as  third  persons  might  suffer  if  this  want  of  right  ex- 
tended to  them,  the  law  for  their  protection  holds  the  acts  of 
such  a  pei-son  while  de  facto  in  office  valid,  but  no  further,  and 
no  right  or  claim  for  himself  or  as  between  him  and  the  public 
can  ever  be  made  good.  As  to  every  thing  else  but  the  acts 
performed  by  him  with  third  persons  during  the  time  he  was 
actually  in  the  office,  the  law  annuls  and  renders  them  of  no 
effect.  Such  a  person  can  never  be  called  the  successor  of  an- 
other. He  is  not  the  officer — he  does  not  succeed  as  officer,  and 
merely  succeeding  in  the  possession  and  not  in  the  right  to  an 
office  cannot  give  any  authority  to  exercise  the  rights  and  pow- 
ers which  the  law  gives  to  the  successor. 

The  question  then  arises,  was  Mr.  Conover  the  successor  of 
Taylor  as  street  commissioner  at  the  time  of  this  application  ? 
I  have  already  stated  as  my  opinion,  that  to  be  such  successor 
within  the  meaning  of  the  statute,  he  must  have  been  legally 
appointed  to  the  office,  and  that  a  mere  possession  of  the  office 
without  such  right,  would  not  entitle  him  to  the  granting  of  his 
application.  The  complaint  upon  which  Mr.  Justice  Peabody 
acted  in  granting  the  order,  shows  that  Mr.  Conover  claimed  the 
office  of  street  commissioner  by  virtue  of  an  appointment  by  the 
governor  of  the  State  of  New  York.  Having  stated  in  such 
complaint  his  title  to  the  office,  it  becomes  necessary  to  inquire 
whether  the  governor  of  the  State  possessed  the  power  to  make 
such  appointment.  If  he  did  not,  then  the  claimant  showed 
affirmatively  that  he  had  no  right  to  the  office,  but  -was  a  mere 
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intruder,  and  was  not  entitled  to  the  books  and  papers  which  he 
sought  to  obtain  ;  while,  on  the  other  hand,  if  such  appointment 
was  legal,  Mr.  Conover  showed  good  title  to  the  office,  and 
showed  also  the  possession  of  it  sufficient  to  give  the  necessary 
jurisdiction. 

The  office  of  street  commissioner  is  not  a  new  office.  So  long 
ago  as  1830  it  was  recognized  by  the  ordinances  of  the  Common 
Council  of  the  city  of  New  York,  under  the  title  of  street  com- 
missioner. (See  Revised  Ordinances  of  the  Common  Council, 
1839,  35.)  The  street  commissioner  was  then  a  mere  city  officer, 
established  by  the  local  authorities,  subject  to  their  control,  dis- 
charging his  duties  solely  under  their  direction,  limited  to  the 
county  as  to  his  powers  and  duties,  and  deriving  his  compensa- 
tion from  the  city  treasury.  This  office  was  not  mentioned  in 
the  various  charters  granted  previous  to  that  of  1849.  In  the 
charter  of  1830,  the  Common  Council  was  directed  to  organize 
and  appoint  distinct  departments  to  transact  the  executive  busi- 
ness of  the  city.  (Charter  of  1830,  §  21 ;  Davies*  Laws,  302.) 
Shortly  thereafter,  in  pursuance  of  such  provisions,  an  ordinance 
was  passed,  organizing  this  department  under  the  title  of  the 
Street  Commissioner's  Department,  and  placing  at  its  head  the 
street  commissioner.  (See  ordinances  of  the  Common  Council 
above  cited.)  This  department  was  continued  by  the  ordinance 
of  May  9,  1839,  after  which  the  ordinances  of  the  Common 
Council  continued  in  force  without  being  re-enacted  triennially, 
as  was  formerly  necessary.  In  the  charter  of  1849  the  depart- 
ment is  continued,  with  the  same  title  and  the  same  officer  at 
its  head,  but  with  enlarged  powers  (see  charter  of  1849,  §  19  ; 
Davies1  Laws,  207)  ;  and  by  an  ordinance  of  the  Common  Coun- 
cil, passed  May  30,  1849,  the  department  was  reorganized  and 
the  former  ordinances  were  repealed.  This  office  of  street  com- 
missioner, as  established  by  the  Common  Council  as  a  city 
office,  was  repeatedly  recognized  by  the  Legislature  as  in  ex- 
istence under  the  city  government,  although  not  provided  for  by 
any  statute.  In  1830  (see  Laws  of  1830,  ch.  2),  the  street  com- 
missioner was  authorized  to  sell  lands  for  assessments,  and  from 
that  time  numerous  acts  may  be  found  down  to  1849,  in  which 
the  existence  of  the  office  is  recognized.  (See  Laws  of  1846, 
ch.  326 ;  Laws  of  1841,  ch.  170,  230;  Laws  of  1843,  ch.  235.) 
After  1849,  the  office  became  elective,  but  the  same  office  was 
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continued  with  increased  powers,  and  has  so  remained  until  this 
time. 

It  must  be  apparent  from  these  facts  that  the  office  of  street 
commissioner  was  a  purely  local  office  under  the  city  govern- 
ment, depending  for  its  existence  on  a  corporation  ordinance, 
and  for  twenty  years  and  longer  having  no  other  source  of  ex- 
istence, but  as  such  recognized  by  various  acts  of  the  Legislature, 
until  it  was  made  permanent  by  the  charter  of  1849.  The  ad- 
dition to  the  office  of  new  powers  and  duties  did  not  change  its 
character.  It  still  remained  a  city  office  as  originally  estab- 
lished, calling  for  the  performance  of  the  duties  originally  charged 
upon  it,  increased  with  the  growth  of  the  city  to  its  present 
magnitude  and  importance,  but  in  other  respects  remaining  the 
same  office.  Sustaining  such  a  character,  the  provisions  of 
article  10  of  the  constitution,  section  2,  apply,  requiring  that 
all  city  and  county  officers  not  otherwise  provided  for  therein, 
should  be  elected  or  appointed  by  the  local  authorities  as  the 
Legislature  should  direct. 

It  is  urged  that  section  5  of  the  same  article,  which  says  that 
the  Legislature  shall  provide  for  filling  vacancies  in  office,  allows 
a  different  mode  of  appointment.  That  section  must  be  read  in 
connection  with  section  2  of  the  same  .article,  that  confines  the 
appointment  of  local  officers  to  the  local  authorities,  and  when 
the  Legislature  is  required  to  provide  for  filling  vacancies  in 
office,  they  are  required  to  make  such  provisions  in  the  mode 
and  by  the  authorities  to  whom  the  appointment  of  local  officers 
is  to  be  confided. 

It  is  not  pretended  that  down  to  the  year  1849  any  power  ex- 
isted by  which  the  governor  of  the  State  could  make  an  appoint- 
ment of  street  commissioner.  In  that  year  (Laws  of  '49,  ch.  28) 
an  act  was  passed  authorizing  the  governor,  whenever  any  va- 
cancies should  occur  in  any  of  the  offices  of  this  State,  where  no 
provision  was  made  by  law  for  filling  the  same,  to  fill  such 
vacancy  until  the  commencement  of  the  year  after  the  next 
annual  election  at  which  such  officer  could  be  elected. 

There  are  two  objections  to  the  application  of  this  statute  to 
the  street  commissioner's  office.  One  is,  that  it  is  not  an  office 
of  the  State.  It  is  not  recognized  as  a  State  office  in  the  Revised 
Statutes  (1  Rev.  Stats.,  96),  which  designates  and  classifies  the 
various  offices  of  the  State,  although  in  existence  at  the  time  of 
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passing  the  act,  and  is  not  in  any  statute  recognized  as  a  State 
office.  The  second  objection  is,  that  by  the  constitution  such 
an  officer  can  only  be  appointed  by  the  ,  local  authorities  or 
elected  by  the  people,  and  the  power  to  make  the  appointment 
cannot  be  vested  in  the  governor.  The  opinions  of  the  judges 
of  the  Court  of  Appeals,  in  the  late  case  of  the  police  commis- 
sioners, concedes  this  to  be  the  case  in  regard  to  city  officers, 
without  any  dissent.  There  is  also  force  in  the  objection  that 
the  statute  only  applies  to  elective  offices,  as  the  period  for 
which  such  appointee  can  hold  office  until  the  commencement 
of  the  year  after  the  first  election  at  which  such  officer  could  be 
elected.  If  the  office  is  not  elective,  this  provision  would  be  a 
nullity. 

But  even  if  a  contrary  construction  might  be  given  to  the  act 
of  1849,  I  am  forced  to  adopt  the  conclusion  that,  by  the 
charter  of  1857,  other  provisions  are  made  for  the  appointment 
of  this  officer.  By  section  19  it  is  provided  that  the  mayor, 
comptroller,  and  counsel  shall  be  elected,  and  the  other  heads  of 
departments  shall  be  appointed  by  the  Mayor,  with  the  advice 
and  consent  of  the  Board  of  Aldermen.  Under  any  ordinary 
construction  this  clause  would  vest  in  the  Mayor  and  Board  of 
Aldermen  the  power  of  appointment.  But  it  was  urged  that  the 
power  so  confided  is  only  exercised  by  the  mayor  and  aldermen 
elected  under  that  act.  I  do  not  consider  that  charter  to  be  so 
limited.  It  must  be  remembered  that  by  section  54,  all  other 
charters  except  the  Dongan  and  Montgomerie  charters  are  re- 
pealed. If  the  powers  conferred  by  the  new  charter  are  only 
to  be  exercised  by  officers  who  may  be  elected  under  it,  we 
are  farced  to  the  conclusion  that  there  is  no  authority  for  any 
city  government.  It  is  true,  by  section  51  the  present  officers 
are  continued  in  their  offices,  but,  unless  under  this  statute,  these 
officers  (the  aldermen  and  councilmen)  could  not  pass  any  ordi- 
nances or  do  any  legislative  act.  The  Board  of  Councilmen  is 
not  included  in  either  of  the  old  charters,  and  possesses  no  pow- 
ers not  conferred  by  this  charter,  and  I  am  not  willing  to  sup- 
pose that  the  Legislature  intended  to  terminate  the  city  govern- 
ment, or  to  suspend  its  operations  until  the  next  year.  The 
rational  conclusion  is,  that  the  Legislature  intended,  when  they 
retained  the  Mayor  and  Common  Council  and  heads  of  depart- 
ments in  office,  also  to  give  them  power  to  discharge  their  duties, 
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not  under  the  charters  which  were  repealed,  but  under  the 
charter  which  continued  them  in  office,  and  ratified  that  con- 
tinuance down  to  the  time  when  their  successors  should  be 
elected  and  qualified.  If  the  Common  Council  and  heads  of 
departments  are  authorized  to  act  under  this  charter,  there  is 
nothing  which  prevents  the  mayor  and  aldermen  from  exercising 
the  power  conferred  upon  them.  There  is  nothing  in  the  statute 
expressly  prohibiting  the  exercise  of  those  powers,  except  the 
power  of  removal,  and  where  the  continuance  of  the  powers  of 
government  to  the  public  authorities  of  the  city  depend  solely 
upon  the  new  charter  of  1857,  there  can  be  no  other  conclusion 
than  that  the  Legislature  intended  to  confer  all  the  powers  pro- 
vided for  therein,  which  are  not  expressly  prohibited,  on  the 
officers  so  continued.  The  argument  on  the  part  of  the  respond- 
ent is,  that  the  power  of  appointment  conferred  by  section  19  is 
confined  to  the  mayor  and  aldermen  to  be  elected  under  the 
charter,  and  not  to  those  in  office.  If  this  be  so,  then  the  same 
argument  applies  to  the  aldermen  and  councilmen.  Section  2 
vests  the  legislative  power  in  the  Board  of  Aldermen  and  Coun- 
cilmen, and  section  3  provides  for  their  election  in  entirely  dif- 
ferent districts  from  those  now  represented  by  these  officers ; 
no  more  power  to  act  at  this  time  under  the  charter  is  given  to 
these  officers  than  to  the  mayor  and  aldermen  in  regard  to  ap- 
pointments, and  the  same  section  which  continues  the  present 
aldermen  and  councilmen  continues  the  mayor  in  office.  Un- 
less they  can  act  under  this  charter,  all  legislation  during  the 
year  is  a  nullity  ;  and  if  the  Common  Council  can  act  and 
perform  the  duties  provided  for  in  this  charter,  the  same  right 
belongs  to  the  Mayor  and  Board  of  Aldermen  in  regard  to  ap- 
pointments. 

In  the  opinion  of  Mr.  Justice  Roosevelt  on  one  of  these  cases,* 
he  gives  as  a  reason  for  refusing  to  interfere  by  injunction,  that 
the  street  commissioner  might  be  removed  by  the  Common 
Council,  or  by  the  mayor  and  aldermen,  and  he  refers  to  sec- 
tion 21  of  the  new  charter  as  authority  therefor.  Although 
he  overlooked  section  51,  which  prohibited  such  removal  by  the 
mayor  and  aldermen,  still  it  shows  his  construction  of  that  char- 
ter to  be  that  the  present  officers  exercise  all  the  powers  con- 

*  The  Mayor,  <fec.  a.  Conover,  Ante,  171 ;  see  181. 
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ferred  by  it,  except  when  otherwise  specially  provided.  By 
section  20,  the  counsel  or  comptroller  may  be  removed  by  the 
governor,  and  the  vacancy  is  to  be  filled  by  the  Mayor  and 
Board  of  Aldermen.  Should  such  removal  be  made  during  the 
present  year,  the  city  would  be  left  without  any  such  officers,  if 
the  construction  contended  for  by  the  respondent's  counsel  is 
the  correct  one.  Under  this  charter  it  was  deemed  necessary  to 
provide  in  section  51  of  the  charter  of  1857,  that  certain  officers 
there  named  should  not  be  removed  during  their  present  terms 
of  office.  All  other  authority  to  remove  them  was  expressly 
repealed  by  the  repeal  of  the  charter  of  1849,  and  no  power  of 
removal  existed  except  that  conferred  by  section  21  of  the  char- 
ter of  1857;  and  yet  to  prevent  the  street  commissioner  and 
other  officers  from  being  removed  under  that  section,  such  a 
provision  was  thought  necessary.  It  may  be  said  that  such  re- 
moval might  be  made  after  the  present  year,  when  a  new  mayor 
shall  be  elected ;  but  the  provision  is  general,  and  applies  as 
well  to  the  terms  for  the  present  year  as  for  the  succeeding  ones. 
Section  32  also  shows  that  the  business  of  the  departments 
was  intended  to  be  carried  on  under  the  new  charter  by  con- 
tinuing the  existing  ordinances  in  force,  and  making  them  to 
apply  to  those  departments. 

It  has  been  said  that  those  ordinances  provide  for  filling  va- 
cancies therein,  and  therefore  apply  to  this  office.  There  may 
be  weight  in  this  suggestion,  but  I  prefer  resting  my  construc- 
tion of  this  charter  upon  the  broad  ground  that  the  Legislature 
never  intended  to  stop  the  government  by  repealing  the  old 
charters,  without  conferring  new  authority;  but,  on  the  other 
hand,  when  they  repealed  the  charters  of  1830,  1849,  and  the 
amendments  thereto  of  1851  and  1853,  and  at  the  same  time 
continued  in  office  the  public  authorities,  they  intended  that 
their  powers  should  be  exercised  in  conformity  to  the  new  char- 
ter of  1857. 

"With  these  views,  therefore,  I  adopt  the  conclusion  that  the 
governor  not  only  obtained  no  power  under  the  act  of  1849  to 
appoint  a  street  commissioner,  but  that  the  power  to  make  such 
appointment  in  case  of  vacancy  was  conferred  by  the  new  char- 
ter upon  the  Mayor  and  Board  of  Aldermen,  who  are  retained 
in  office  by  that  charter,  and  whose  powers  can  only  be  exer- 
cised in  conformity  therewith. 


NEW-YORK.  315 


Devlin's  Case. 


I  have,  in  the  examination  of  these  questions,  come  to  the 
conclusion  that  the  proceeding  under  which  the  prisoner  was 
committed  was  not  one  in  which  the  officer  had  jurisdiction, 
because  the  person  claiming  the  office  showed  upon  the  face 
of  his  papers"  that  his  appointment  was  unauthorized,  and  con- 
ferred upon  him  no  authority  to  take  or  hold  the  office,  and 
because  he  sought  on  the  face  of  his  complaint  to  take  such 
books  and  papers  from  another  who  claimed  to  hold  the  office 
by  a  better  title  than  himself.  That  as  the  title  of  the  claimant 
to  the  office  cannot  be  tried  and  adjudicated  in  such  a  proceed- 
ing, the  Legislature  never  intended  that  it  should  be  used  ex- 
cept in  a  case  of  a  clear  and  undisputed  appointment  or  election, 
and  that  as  these  facts  appear  upon  the  complaint  submitted  to 
Mr.  Justice  Peabody,  for  the  purpose  of  giving  the  jurisdiction 
necessary  to  maintain  this  proceeding,  they  show  the  application 
to  be  made  by  a  person  having  no  right  to  institute  it,  and  there- 
fore conferred  no  jurisdiction. 

It  is  perhaps  not  necessary  for  me  to  add,  that  I  entertain 
great  doubt  as  to  the  sufficiency  of  the  demand  stated  in  the 
complaint,  and  the  same  words  as  used  in  the  warrant.  The 
terms  used — "  the  books  and  papers  appertaining  to  the  street 
commissioner's  department" — appear  to  me  far  too  general  to 
warrant  the  commitment  and  imprisonment  of  any  person  who 
does  not  comply  with  the  demand  or  order.  The  same  terms 
are  used  in  the  warrant  by  which  he  is  committed,  and  as  that 
imprisonment  is  to  continue  until  the  order  is  complied  with, 
some  more  specific  description  of  the  books  and  papers  should 
be  given,  in  order  that  the  prisoner  might  know  what  he  had  to 
deliver,  or  might  have  some  means  of  showing  that  he  had  com- 
plied with  the  terms  of  the  order.  Where  a  party  is  committed 
to  close  custody  until  he  performs  some  act  or  complies  with 
some  order,  the  act  to  be  performed  or  the  order  to  be  complied 
with  should  be  sufficiently  specific  in  its  provisions  to  leave  no 
doubt  as  to  its  requirements.  That  so  general  a  description  of 
the  books  and  papers  demanded  cannot  be  sufficient,  appears 
more  clearly  from  the  fact  that  the  statute  requires  the  magis- 
trate to  issue  a  search-warrant  to  seize  the  property,  to  be  di- 
rected to  a  sheriff  or  other  officer.  Can  an  officer  be  required 
to  assume  the  responsibility  of  executing  such  a  warrant  ?  or  if 
he  do,  can  he  execute  it  by  taking  those  things  which  he  thinks 
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belong  to  the  street  commissioner's  office?  Section  11  of  the 
Bill  of  Rights  expressly  provides  that  no  search-warrant  can 
issue  unless  it  particularly  describe  the  place  to  be  searched  and 
the  things  to  be  seized.  I  see  no  reason  why  this  section  is  not 
as  applicable  to  a  search-warrant  for  books  and  papers  belonging 
to  the  street  commissioner's  office  as  for  any  other  property. 
The  warrant  to  commit  and  the  search-warrant  should  be  equally 
specific  in  describing  the  property.  In  these  conclusions  I  may 
have  differed  from  learned  judges  who  have  expressed  opinions 
on  these  questions,  and  if  I  entertained  doubts  up<m  them,  I  should 
be  disposed  to  yield  my  own  judgment  to  theirs ;  but  I  feel, 
also,  that  in  all  cases  I  am  called  upon  to  form  my  own  judg- 
ment, and  especially  where  a  party  is  deprived  of  his  liberty,  I 
am  not  permitted  to  do  otherwise  than  act  upon  the  conclusions 
to  which  I  have  arrived.  I  have  the  satisfaction  of  knowing 
that  any  error  can  be  corrected  by  another  tribunal  without  in- 
jury to  the  public  interests  ;  and  if  it  exists,  it  is  in  favor  of  the 
liberty  of  the  citizen,  whose  imprisonment  might,  under  the  cir- 
cumstances, be  perpetual. 
The  prisoner  must  be  discharged. 


THE  PEOPLE  on  the  relation  of  DINSMORE  a.  THE  CRO- 
TON  AQUEDUCT  BOARD  OF  THE  CITY  OF  NEW 
YORK. 

Supreme  Court,  First  District;  Special  Term,  October,  1857. 
PARTNERSHIP  ACTS. — "  PARTY." — MANDAMUS. 

Aji  estimate  for  a  corporation  contract  purported  by  its  title  to  be  made  by  J. 

M.  W.  and  8.  P.  D.,  under  the  name  and  style  of  D.  "W.  &  Co.   It  was  subscribed 

by  each  individual  name,  and  also  by  the  firm  name. 

Held,  that  it  was  to  be  treated  as  a  partnership  act  of  the  firm,  and  not  as 

that  of  the  individual  partners. 
The  word  "party,"  in  itself  considered,  may  mean  either  a  single  individual,  or  a 

class  or  number  of  persons  holding  a  certain  interest,  or  united  in  a  certain  re- 

latioa 
Which  of  these  meanings  it  bears,  in  a  given  connection, — e.  g.,  in  a  statute  re- 
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quiring  a  certain  instrument  to  be  verified  by  the  oath  of  the  party  making  the 
same, — is  to  be  determined  from  the  context. 

Section  498  of  the  city  ordinance  of  1849, — which  provides  that  an  estimate  for 
a  corporation  contract  shall  be  verified  by  the  oath  of  the  party  making  the 
same, — is  only  satisfied  in  case  of  an  estimate  made  by  a  partnership,  by  giving 
the  oath  of  each  partner. 

An  estimate  made  by  two  partners  for  a  corporation  contract  was  publicly  opened, 
pursuant  to  notice  in  the  proposals,  in  the  presence  of 'such  bidders  as  chose  to 
attend,  and  was  found  defective.  The  defect  was  then  and  there  announced 
in  the  hearing  of  one  of  the  partners  by  whom  it  was  made.  The  other  part- 
ner was  absent ;  and  the  defect  was  one  which  he  only  could  correct. 

Held,  that  this  was  sufficient  notice  of  the  defect  under  section  501  of  the  city 
ordinance  of  1849, — which  provides  that  no  such  estimate  shall  be  rejected  for 
error  of  form,  provided  the  person  or  persons  making  the  same  shall  correct 
it  within  twenty -four  hours  after  notice  of  any  such  defect. 

Application  for  a  mandamus. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court. 

Abbott  Brothers  and  James  W.  Nye,  for  the  motion. 

Richard  Busteed,  corporation  counsel,  and  David  Dudley 
Field,  opposed. 

PEABODT,  J. — The  Croton  Aqueduct  Board  in  July,  18  57, 
issued  proposals  and  advertised  for  bids  for  the  construction  at 
New  York  Hill  of  a  new  reservoir  for  the  Croton  water,  to  cover 
106  acres  of  land,  and  to  be  40  feet  in  depth. 

The  relators  in  due  time  made  their  bid  or  estimate  for  the 
work,  in  which  they  offered  to  do  it  in  six  hundred  working  days, 
for  $524,298.97,  which,  they  say,  was  a  less  sum  than  was  bid- 
den by  any  one  else. 

The  defendants  refused  to  consider  or  entertain  the  bid  for 
two  reasons,  to  which,  on  the  argument,  they  added  a  third. 

1.  That  the  estimate  of  the  relators  was  verified  by  the  oath 
of  one  only  of  the  relators,  namely,  Dinsmore,  when  it  should 
have  been  by  the  oaths  of  both. 

2.  That  the  estimate,  being  made  by  the  relators  under  the 
firm  name  of  Dinsmore,  Wood  &  Co.,  was  in  violation  of  the 
statute  prohibiting  the  use  of  the  words  "  and  Company,"  or 
"  and  Co.,"  except  to  represent  an  actual  partner. 

3.  On  the  argument,  the  objection  was  made,  for  the  first 
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time,  that  the  persons  offering  themselves  as  sureties  had  not 
added  to  their  names  their  places  of  residence  respectively. 

.As  to  the  first  of  these  objections,  part  3,  of  title  3,  of  an 
ordinance  passed  May  30,  1849,  established  certain  regulations 
relative  to  contracts  to  be  made,  as  follows  : — 

Section  497  provides  that  each  estimate  shall  contain,  among 
other  tilings — 

The  name  and  place  of  residence  of  the  person  making  it. 

The  names  of  all  persons  interested  with  him  therein  ;  and  if 
no  other  person  be  so  interested,  it  shall  distinctly  state  that  fact. 

That  it  is  without  connection  with  any  other  person  making 
an  estimate  for  the  same  purpose,  and  is  fair,  &c. 

That  no  member  of  the  Common  Council,  head  of  department, 
chief  of  bureau,  deputy  thereof,  or  clerk  therein,  or  other  officer 
of  the  corporation,  is  directly  or  indirectly  interested  therein, 
&c.,  &c.,  <fec. 

And  section  498  provides  as  follows  : 

"  It  (meaning  the  estimate)  shall  be  verified  by  the  oath,  in 
writing,  of  the  party  making  the  estimate,  that  the  several  mat- 
ters stated  therein  are  in  all  respects  true." 

An  oath,  in  this,  case,  was  made  by  Dinsmore  alone,  and 
none  was  made  by  Wood ;  and  it  is  urged,  as  a  reason  for  exclu- 
ding and  refusing  to  consider  the  bid,  that  the  oath  of  one  was  not 
sufficient,  but  the  oath  of  both  was  required  by  the  ordinance. 

The  estimate  made  by  the  relators  was  made  (to  quote  the 
language  in  which  they  describe  themselves)  by  John  M.  Wood, 
of  Portland,  Me.,  and  Samuel  P.  Dinsmore,  of  the  city,  county, 
and  State  of  New  York,  "  under  the  name  and  style  of  Dins- 
more,  Wood  &  Co." 

The  argument,  on  both  sides,  seemed  to  assume  that  the  esti- 
mate was  made  by  the  firm  of  Samuel  P.  Dinsmore  &  Co., 
composed  of  the  relators ;  and  I  am  inclined  to  think  that  this 
is  the  case.  The  parties  describe  themselves  in  the  body  of  the 
paper  by,  and  in  form  make  the  estimate  in,  their  individual 
names,  adding  thereto  the  words,  "  under  the  name  and  style  of 
Dinsraore,  Wood  &  Co."  The  instrument  commences,  "  Propo- 
sals *  *  *  made  by  John  W.  Wood,  of  *  *  *,  and  Samuel  P. 
Dinsmore,  of  *  *  *."  They  do  not  assume  to  contract  in  form 
as  a  firm,  nor  do  they  even  describe  themselves  as  members  of,  or 
say  that  they  compose  the  firm.  This  looks  more  like  the  act  of 
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the  individuals  jointly,  than  that  of  the  partnership  ;  but  the 
addendum,  "  under  the  name  and  style  of  Dinsmore,  Wood  & 
Co.,"  is  entirely  unmeaning,  unless  it  means  that  the  individuals 
who  are  so  described  are  acting  as  the  firm  or  partnership  of 
that  name.  This,  I  think,  is  the  meaning  of  the  language  at 
this  part  of  the  proposals,  and  the  signatures  are  quite  consist- 
ent with  this  interpretation.  The  paper  is  signed  with  the  full 
names  of  the  two  partners  individually,  and  also  with  the  name 
of  the  firm  ;  and  here  the  name  of  the  firm  seems  to  be  entirely 
without  effect  or  purpose,  if  the  act  is  not  done  by  it  rather  than 
the  individuals ;  whereas,  the  use  of  the  names  of  the  partners 
(although  unnecessary)  is  not  so  inconsistent  with  the  idea  that 
they  intend  to  contract  as  a  partnership  firm. 

Assuming,  then,  that  the  bid  is  made  by  the  partnership  firm 
of  Dinsmore,  Wood  &  Co.,  composed  of  Samuel  P.  Dinsmore 
and  John  M.  Wood,  is  the  oath  of  Dinsmore  alone  a  compli- 
ance with  section  498,  which  requires  that  "  it  (the  estimate) 
shall  be  verified  by  the  oath  in  writing  of  the  party  making  the 
estimate,"  &c.,  &c.  ? 

To  my  mind  this  question  is  one  of  no  ordinary  difficulty ; 
and  the  very  able  arguments  have  left  me  in  great  doubts  about 
it.  The  literal  meaning  of  the  word  "  party"  affords  no  guide. 
It  is  as  consistent  with  the  claim  of  the  relators  as  with  that  of 
the  defendants.  It  means  as  naturally  a  body  composed  of  sev- 
eral individuals,  as  a  body  sole  and  individual,  and  no  more  so. 
The  term  "  party,"  used  in  reference  to  a  contract  like  this  (for 
this  estimate  is  a  contract  in  itself,  or  one  part  of  a  contract), 
may  as  readily  mean  a  class  or  body  consisting  of  several  mem- 
bers, who  hold  a  certain  relation  to  it,  as  one  member,  the  sole 
representative  of  that  interest ;  and  the  term  would  be  equally 
proper  in  speaking  of  the  author  of  this  estimate,  if  that  author 
were  a  single  man,  or  a  partnership-firm,  or  a  corporation,  or, 
indeed,  any  number  of  persons  composing  the  body,  provided 
they  were  united  in  interest  and  acting  jointly  as  a  unit. 

In  this  case,  for  instance,  Messrs.  Dinsmore  and  Wood  were, 
beyond  all  question,  competent  members  of  the  firm  of  Dins- 
more,  Wood  &  Co. ;  and  as  to  the  world,  and  all  persons  other 
than  themselves,  whenever  they  act  together  as  a  firm,  they  are 
properly  styled  a  party  to  the  transaction  in  reference  to  which 
they  act ;  while  among  themselves  (inter  sese)  each  of  them,  in 
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n.'1'i  ivnce  to  the  other,  is  properly  styled  a  party,  and  the  two 
together  are  properly,  as  to  each  other,  styled  parties.  Each  of 
them,  for  instance,  is  a  party  to  the  contract  of  partnership  be- 
tween them,  while  the  two  together  are,  with  equal  propriety, 
styled  a  party,  or  one  party,  in  relation  to  this  estimate  or  con- 
tract. 

The  abstract,  lexicographical  definition,  or  meaning  of  the 
term,  affords  no  aid  in  this  inquiry.  It  everywhere  implies  unity  ; 
but  is  as  properly  used  to  signify  a  unit  composed  of  many  parts, 
as  an  individual,  or  one  incapable  of  division,  actual  or  specula- 
tive, if  such  a  one  can  be. 

"We  must,  therefore,  look  to  other  sources  for  light  on  this 
subject.  It  must  be  drawn  from  the  context,  and  the  connec- 
tion in  which  it  is  used ;  and  here,  too,  it  can  be  found  only 
with  great  difficulty  and  is  very  dim. 

Section  497  provides  that  the  estimate  shall  contain  "  The 
name  and  place  of  residence  of  the  person  making  the  same." 
Here  the  word  "  person"  is  used.  Not  that  the  estimate  must 
not  be  made  by  more  than  one  person,  for  it  evidently  may  be 
made  by  more  than  one,  while  the  word  itself  cannot  literally 
signify  more  than  one  ;  and  the  meaning  of  this  sentence  is,  that 
the  estimate  must  contain  the  name  and  place  of  residence  of 
the  person  making  it,  and  the  names  and  places  of  residence  of 
the,  persons,  if  there  be  more  than  one  person  making  it. 

So  subdivision  second  of  the  same  section  provides  that  the 
estimate  shall  contain  the  names  of  all  persons  interested  with 
"  him?"*  as  if  the  bid  or  estimate  could  only  be  made  by  a  sin- 
gle person,  which,  as  I  have  said,  it  is  apparent  to  any  one,  could 
not  have  been  intended. 

In  both  these  places  in  this  section  (497)  the  words  used,  when 
the  author  or  maker  of  the  estimate  is  intended,  are  words  which 
in  themselves  can  mean  only  one ;  and  yet  so  obvious  is  the 
necessity  for  applying  these  provisions  to  a  case  where  the  bid 
is  made  by  more  than  one,  that  the  legal  reading  of  it  must,  in 
each  case,  be  made  to  include  in  its  signification  and  interest  the 
plural  as  well  as  the  singular  of  these  words.  No  one  can  doubt 
that  this  section  requires  that  the  estimate  shall  contain — 1,  the 
name  and  place  of  residence  of  the  person,  and  the  names  and 
places  of  residence  of  the  persons,  if  there  be  more  than  one 
person,  &c.,  &c. ;  and,  2,  that  it  shall  contain  the  names  of  all 
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persons  interested  with  "  him" — or  them,  if  the  bid  be  made  by 
more  than  one  person. 

The  next  section  of  the  ordinance  (498)  is  the  one  above 
quoted,  which  requires  the  verification  of  the  estimate  by  the 
written  oath  of  "  the  party"  making  it.  Here  the  word  "  party" 
is  used  in  speaking  of  the  same  being  who,  in  the  preceding 
section,  is  always  spoken  of  as  "  person."  Here,  too,  as  there, 
it  is  quite  certain  that  the  author  of  the  bid  spoken  of  may  be 
either  one  person  or  more,  and  the  word  "party"  is  intend- 
ed to  express  one  or  more,  as  the  bid  may  be  made  by  one  or 
more. 

The  word  "  person,"  in  the  preceding  section,  wherever  it  oc- 
curs, means  one  or  more,  and  should  be  read  "  person  or  per- 
sons." The  change  of  phraseology,  in  passing  from  that  section 
to  this,  is  the  substitution  of  the  word  "  party"  in  this  for  the 
word  "  person"  in  the  preceding ;  and  as  the  word  used  to  ex- 
press the  same  meaning  in  the  earlier  section  must  evidently 
be  read  to  signify  one  or  more,  so  must  its  substitute  or  repre- 
sentative be  so  read;  and  "party"  here  means  and  must  be 
held  to  embrace  all  the  persons  making  it,  be  the  number  one 
or  more.  This  section,  then,  requiring  the  verification  of  the 
estimate  by  the  oath  of  the  party  making  it,  in  effect  requires 
the  verification  of  it  by  the  oath  of  the  party  (person  or  per- 
sons) making  it,  whatever  the  number  may  be. 

The  definite  article  before  the  word  oath  is  more  consistent 
with  this  than  the  opposing  theory.  If  the  section  required 
only  an  oath  of  the  party,  it  would  be  less  definite,  and  if  it 
required  only  "  verification  by  the  party  on  oath,"  it  might  be 
more  easily  held  that  a  single  oath  was  sufficient.  If  it  re- 
quired there  should  be  an  oath  of  the  party  making  it,  I  should 
think  that  the  oath  of  any  one  of  several  persons  composing  the 
party  would  certainly  be  sufficient.  So  the  use  of  the  same  ar- 
ticle before  the  word  "  party"  tends  to  strengthen  my  view.  The 
oath  of  a  party  would  not  so  certainly  mean  the  oath  of  more 
than  one  of  several  persons  composing  the  party.  I  think  that 
the  language  "  the  oath  of  the  party"  naturally  means  more  than 
the  language  "  oath  of  the  party,"  and  more  than  "  an  oath  of 
the  party ;"  and  still  more  plainly,  more  than  "  an  oath  of  a 
party,"  or  "  oath  of  a  party." 

In  the  view  I  have  taken,  it  is  not  necessary  to  the  decision 
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of  tin's  motion,  that  I  should  consider  the  other  reasons  urged  for 
refusing  to  entertain  the  bid. 

Whether  the  error  was  one  of  form  or  substance,  may  be 
somewhat  doubtful,  though  I  am  inclined  to  think  that  the  en- 
tire omission  of  the  oath  of  a  party,  whose  oath  is  required,  is 
matter  of  substance.  But  the  verbal  statement  of  the  objection, 
by  the  board,  to  Mr.  Dinsmore,  was  a  good  notice  to  both  of  the 
defect.  The  bill,  I  think,  did  not  conform  to  the  ordinance 
strictly,  and  as  the  rule  established  by  precedents,  by  which  I 
am  bound,  is  strictissimus,  I  am  compelled  to  refuse  the  per- 
emptory mandamus. 


WHITE  a.  THE  MAYOR,  &c.,  OF  THE  CITY  OF  NEW 

YORK. 

New  York  Superior  Court ;  Special  Term,  October,  1857. 
COMPLAINT. — AMENDMENT  OP  COURSE. — DEMUEEEK. 

Under  section  172  of  the  Code,  a  plaintiff  cannot  amend  his  complaint  more  than 
once,  as  a  matter  of  course,  without  leave  of  the  court. 

If  he  amends  it,  before  answer  or  demurrer,  his  right  to  amend  of  course  is  ex- 
hausted ;  and  if  his  amended  complaint  is  demurred  to,  he  cannot  amend  it  a 
second  time  without  leave  of  the  court. 

Motion  to  require  defendant  to  receive  an  amended  complaint. 

The  plaintiff  in  this  action,  before  the  time  to  answer  expired, 
served  an  amended  complaint.  To  that  the  defendant  demurred. 
The  plaintiff,  within  twenty  days  thereafter,  again  amended  his 
complaint,  and  the  defendant  returned  the  copy  served,  on  the 
ground  that  the  plaintiff  having  amended  once,  could  not  amend 
a  second  time,  without  leave  of  the  court.  The  plaintiff  now 
moved  that  defendant  be  required  to  receive  the  complaint,  and 
the  question  now  presented  was  simply  this :  Was  the  second 
amendment  of  the  complaint  regular  ? 

M.  V.  B.  Wilcoxson,  for  the  motion. 
A.  R.  Lawrence,  jr.,  opposed. 
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BOSWORTH,  J. — Can  a  plaintiff  amend  his  complaint  more 
than  once,  of  course,  and  without  leave  of  the  court  ? 

Section  172  of  the  Code  declares  that  he  may  do  it  once.  The 
plaintiff  insists  he  may  do  it  twice.  Once,  before  demurrer  or 
answer,  and  again  after  demurrer  or  answer.  To  sustain  this 
construction  the  court  must  legislate,  and  strike  out  the  word 
"  or,"  and  substitute  for  it  the  word  "  and." 

The  meaning  of  section  172  is  this : — The  plaintiff  may  amend 
once,  of  course.  It  is  at  his  election,  to  so  amend  either  before 
or  after  an  answer  or  demurrer.  If  he  amends  before  answer 
or  demurrer,  he  has  exercised  his  election  and  exhausted  his 
right. 

If  he  deems  it  important  to  amend  a  second  time,  he  must 
apply  to  the  court. 

The  rules  of  the  old  Supreme  Court  and  the  Court  of  Chancery 
on  this  subject  were  not  precisely  alike. 

Rule  23  of  the  Supreme  Court,  adopted  in  1845,  enumerated 
the  cases  in  which  a  party  might  amend  of  course,  and  declared 
that  "the  respective  parties  may  amend  under  this  rule,  of 
course,  and  without  costs,  but  shall  not  be  entitled  so  to  amend 
more  than  once." 

Rule  22  of  the  Rules  at  Law,  established  in  July,  1847,  under 
the  judiciary  act,  and  the  present  constitution,  like  Rule  23  of 
the  old  Supreme  Court,  was  peremptory  that  the  parties  should 
not  be  entitled  to  amend  under  it  "  more  than  once." 

Rule  43  of  the  Court  of  Chancery,  adopted  in  1830,  provided 
that  an  unverified  complaint  might  be  amended  at  any  time 
before  plea,  answer,  or  demurrer,  of  course,  and  without  costs, 
and  also  after  answer,  at  any  time  before  replying,  or  before  the 
time  to  reply  had  expired,  if  a  new  or  further  answer  was  not 
made  necessary  by  the  second  amendment ;  but  if  one  was  made 
necessary,  then  on  payment  of  costs  to  be  taxed. 

Rule  43  of  the  rules  which  took  effect  on  December  15, 1837, 
was  the  same  as  to  unsworn  bills.  The  latter  also  allowed 
sworn  bills  to  be  amended  of  course,  in  certain  enumerated 
particulars. 

Rule  43  of  the  rules  which  took  effect  on  April  1,  1844,  was 
substantially  the  same  as  the  corresponding  rule  of  1837. 

Rule  34  of  the  Equity  rules,  established  in  July,  1847,  under 
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the  present  constitution  and  the  judiciary  act,  did  not  differ  ma- 
terially from  Rule  43  of  the  late  Court  of  Chancery  as  adopted. 

By  Rule  44  of  the  rules  of  the  Court  of  Chancery,  if  the  de- 
fendant demurred  to  the  bill  for  want  of  parties,  or  for  any  other 
defect  which  did  not  go  to  the  equity  of  the  whole  bill,  the 
complainant  might  amend  of  course  on  payment  of  costs,  at  any 
time  before  the  demurrer  was  noticed  for  argument,  or  within 
ten  days  after  receiving  a  copy  of  the  demurrer ;  and  in  all  cases 
of  demurrer  to  the  bill,  for  other  causes,  the  complainant's  right 
to  amend,  and  the  terms  on  which  amendments  might  be  per- 
mitted, were  declared  to  be  in  the  discretion  of  the  court. 

Such  was  the  established  practice  of  the  two  courts,  up  to  the 
time  they  ceased  to  exist,  and  that  practice  was  observed  until 
a  uniform  course  of  proceeding  for  all  actions  was  prescribed 
by  the  Code. 

That  enacted  a  system  of  practice  to  be  pursued  as  well  in 
enforcing  equitable  as  legal  rights.  Section  124  of  the  Code  of 
1848  declares  that  "  after  a  demurrer,  the  plaintiff  may  amend, 
of  course,  and  without  costs,  within  twenty  days." 

And  section  148  of  the  Code,  as  then  enacted,  provided  that 
"  any  pleading  may  be  amended  by  the  party  of  course,  without 
costs,  and  without  prejudice  to  the  proceedings  already  had,  at 
any  time  before  the  period  for  answering  it  shall  expire." 

Under  the  Code  as  it  then  stood,  it  may  be  that  a  plaintiff,  in 
a  case  like  the  present,  could  amend  a  second  time  after  a  de- 
murrer to  his  amended  complaint. 

But  it  is  unnecessary  to  decide  that  question. 

The  Code  was  amended  in  1849.  By  section  172,  "any 
pleading  may  be  once  amended  by  the  party  of  course,  without 
costs,  and  without  prejudice  to  the  proceedings  already  had,  at 
any  time  before  the  period  for  answering  it  shall  expire,  or 
within  twenty  days  after  the  answer  to  such  pleading  shall  be 
served." 

In  1851,  section  172  was  again  amended,  and  enacted  as  it 
now  reads. 

That  does  not  authorize  any  pleading  to  be  amended  more 
than  once,  without  costs,  as  a  matter  of  course. 

Cooper  v.  Jones  (ISandf.  S.  C.  R.,  699),  and  Jeroliman  v.  Co- 
hen (1  Duer,  630),  decide  nothing  in  conflict  with  the  view  here 
taken ;  and  if  the  opinions  in  those  cases  are  read  as  expressing 
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the  views  of  the  court  upon  the  particular  facts  of  the  cases 
themselves,  and  upon  those  facts  only,  nothing  can  be  found  in 
them  authorizing  a  different  construction  of  section  172  from 
that  now  given  to  it. 

I  think  the  second  amendment  of  the  complaint  in  this  action 
was  unauthorized,  and  irregular ;  and  if  the  plaintiff  deems  it 
important  to  amend  a  second  time,  he  must  apply  to  the  court 
for  liberty  to  so  amend. 

Motion  denied. 


LOWBER  a.  THE  MAYOR,  &c.,  OF  THE  CITY  OF  NEW 

YORK. 

Supreme  Court,  First  District ;  Special  Term,  September,  1857. 

MOTION  TO  VACATE  JUDGMENT. — MUNICIPAL  CORPORATIONS. — 
RIGHTS  OF  TAX-PAYEES,  &c. — CORPORATE  OFFICERS. 

A  motion  in  the  first  judicial  district,  to  open  a  judgment  and  let  defendants  in 
to  defend,  may  be  made  to  a  justice  out  of  court. 

Whether  a  person  not  a  party  to  a  confessed  judgment,  but  complaining  of  its 
injurious  operation  on  his  interests,  shall  be  heard  summarily  on  informal  affi- 
davits, or  be  put  to  the  more  tedious  remedy  of  a  bill  in  equity,  depends  upon 
the  circumstances  of  the  case  as  ascertained  after  the  affidavits  on  both  sides 
have  been  read. 


The  comptroller  of  the  city  of  New  York,  being  also  a  tax-payer  and  corporator, 
may  move  to  have  a  judgment  recovered  against  the  city,  through  collusion 
with  the  city  officials,  set  aside,  and  to  be  allowed  to  come  in  and  defend  the 
action. 

It  seems, — that  any  one  who  is  a  tax-payer  and  corporator  may  be  heard  on  such 
a  motion ; — or  that  the  comptroller  may  be  heard  in  virtue  of  his  official  ca- 
pacity only. 

It  is  the  citizens  of  a  city,  and  not  the  Common  Council,  who  constitute  the  "  cor- 
poration" of  the  city.* 

The  aldermen  and  other  charter  officers  are  only  officers  of  the  corporation. 

The  "  counsel  to  the  corporation"  is  not  the  counsel  to  the  two  boards  of  the  Com- 

*  See  also,  Wyatt  a.  Benson  (4  Ante,  182;  Clarke  a.  The  City  of  Rochester, 
Ante,  107). 
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mon  Council  merely,  so  as  to  be  absolutely  subject  to  their  orders,  in  respect  to 
suiU  in  which  the  city  may  be  a  party,  but  he  is  an  agent  or  trustee  for  the 
whole  body  of  citizens,  and  is  ultimately  responsible  for  his  conduct,  to  them. 

In  ao  far  as  the  counsel  to  a  municipal  corporation  acts  as  an  attorney  or  coun- 
sellor of  the  court,  he  is  subject  to  all  the  rules  and  regulations  of  the  court, 
and  is  responsible  to  the  court,  in  like  manner  as  any  other  attorney  or  coun- 
sellor in  like  case. 

On  what  facts  a  judgment  recovered  against  a  municipal  corporation  may  be  set 
aside,  as  having  been  obtained  through  fraudulent  collusion  with  the  city  au- 
thorities. 

Motion  by  a  tax-payer  in  the  city  of  New  York  to  have  a 
a  judgment  recovered  against  the  city  opened,  and  the  defend- 
ants let  in  to  defend  the  action. 

This  motion  was  brought  on  before  Mr.  Justice  Peabody,  then 
holding  the  regular  special  term  appointed  to  be  held  for  the 
city  and  county  of  New  York,  for  September,  1857.  On  ac- 
count of  the  pressure  of  business  before  him,  an  application  was 
afterwards  made  to  have  the  motion  heard  before  Mr.  Justice 
Roosevelt,  then  sitting  at  chambers. 

James  R,  Whiting,  for  the  motion. 

John  M.  Barbour,  Richard  Busteed,  David  Dudley  Field, 
and  William  Curtis  Noyes,  in  opposition,  urged  two  prelimi- 
nary objections.  I.  That  two  special  terms  could  not  be  held  at 
once,  and  orders  required  to  be  made  at  special  term  could  not 
be  made  by  a  justice  in  fact  sitting  only  at  chambers ; — therefore 
the  cause  must  be  remitted  to  be  heard  before  Mr.  Justice 
Peabody  at  the  special  term  strictly  so  called. 

II.  That  a  tax-payer  could  not  be  heard  to  move  to  open  a 
judgment  against  the  city,  on  mere  affidavits;  but  must  file  a 
formal  bill  of  complaint. 

The  case  was  suspended  to  allow  these  objections  to  be  con- 
sidered ;  the  following  opinion  being  ultimately  rendered. 

ROOSEVELT,  J. — A  motion  is  made  on  behalf  of  the  comp- 
troller, as  the  chief  financial  officer  of  the  city,  and  as  a  citizen 
and  tax-payer,  and  one  of  the  members  of  the  corporate  body 
denominated  the  Mayor,  Aldermen,  and  Commonalty,  the  ulti- 
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mate  effect  of  which  is  to  obtain  a  perpetual  stay  of  proceedings 
on  a  judgment  for  about  $200,000,  entered  up,  as  he  in  sub- 
stance alleges,  by  a  quasi  confession,  without  any  just  or  real 
cause  of  action  against  the  city. 

Two  preliminary  objections  are  raised:  first,  that  the  pre- 
siding judge  is  not  holding  a  court ;  and  secondly,  that  the  ap- 
plicant has  no  standing  in  court. 

The  answer  to  the  first  objection  is,  that  by  section  401  of  the 
Code,  it  is  declared  that  every  application  for  an  order  is  a 
motion,  and  that  motions  in  the  first  judicial  district,  with  one 
exception  (which  this  is  not),  may  be  made  "to  a  judge  or  a 
justice  out  of  court." 

As  to  the  second  objection,  it  is  contended  that  the  comp- 
troller, whether  officially  or  individually,  cannot  be  heard  on 
mere  affidavits ;  that  he  must  file  a  regular,  formal  bill  of  com- 
plaint, and  that  such  bill  must  be  filed  on  behalf  of  all  other 
tax-payers  as  well  as  himself. 

Whether  a  person  not  a  direct  party  to  a  confessed  judgment, 
but  complaining  of  its  injurious  operation  on  his  interests,  shall 
be  heard  summarily  on  informal  affidavits,  or  be  put  to  the 
more  tedious  remedy  of  a  bill  in  equity,  depends,  according  to 
the  settled  practice  of  the  court,  upon  the  special  circumstances 
of  each  particular  case,  to  be  judged  of  after  the  affidavits  on 
both  sides  have  been  read. 

The  more  usual  course  in  modern  times,  especially  in  tins- 
State,  has  been  to  grant  the  same  relief  on  motion  as  might  be 
obtained  on  formal  suit.  (4  Johns.,  191 ;  2  Kern.,  215.) 

If  the  facts  can  be  sufficiently  ascertained  from  the  affidavits,. 
a  duplicate  suit  is  unnecessary.  But  if  on  the  papers  presented 
the  facts  are  involved  in  doubt  and  contradiction,  the  court  may 
either  order  a  reference,  where  a  cross  examination  of  the  wit- 
nesses can  be  had,  or  leave  the  parties  to  a  formal  bill  of  com- 
plaint, with  its  consequent  pleadings,  issues,  and  trial  by  jury 
or  otherwise,  as  the  law  may  require. 

To  determine,  therefore,  the  course  to  be  taken,  it  is  obvious 
that  all  the  papers  must  first  be  read.* 

°  His  Honor  remarked,  after  the  delivery  of  this  opinion,  that  the  general 
practice  of  the  general  term  in  this  district,  and  particularly  during  the  presiding 
judgeship  of  Mr.  Justice  Mitchell,  had  been  to  entertain  preliminary  objections, 
and  not  to  dispose  of  them  until  the  whole  case  is  heard  ;  in  other  words,  to  hear 
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The  cause  was  then  heard  upon  the  merits,  being  argued  by 
the  counsel  already  named.  The  facts  involved  appear  in  the 
opinion. 

ROOSEVELT,  J. — A  judgment  has  been  entered  up  (by  collu- 
sion, it  is  alleged,  on  the  part  of  the  public  authorities,  or  some 
of  them),  in  the  records  of  the  court,  on  the  report  of  a  referee, 
for  about  $200,000,  to  be  levied  of  course  out  of  the  property 
of  the  city,  including  whatever  funds  may  come  into  the  trea- 
sury from  taxation,  to  the  great  prejudice  of  the  citizens  gen- 
erally, and  especially  of  those  whose  earnings  are  to  be  assessed 
to  satisfy  this  unjust  demand. 

On  an  affidavit  of  the  facts,  as  he  understood  them,  the  comp- 
troller of  the  city  applied  to  one  of  the  judges  of  the  court 
and  obtained  an  order  to  stay  all  further  proceedings,  and  to 
compel  the  parties  to  show  cause  why  the  judgment  so  entered 
should  not  be  set  aside,  and  a  proper  defence  be  made  to  the 
action.* 

the  case  at  large,  and  without  prejudice  to  the  preliminary  objection,  to  dispose 
of  the  whole  together,  without  hearing  two  arguments. 
°  The  order  to  show  cause  was  as  follows  : — 

TlTLK  OF  THE  CAUSE. 

On  the  annexed  affidavits,  let  all  further  proceedings  be  stayed  under 
the  execution  issued  in  the  above  cause,  until  the  further  order  of  this  court ; 
and  on  motion  of  Whiting  &  Clark,  attorneys  of  this  court,  on  behalf  of  Azariah 
C.  Flagg,  comptroller  of  said  city,  who  is  a  citizen  and  tax-payer  of  said  city 
(the  counsel  to  the  corporation  having  declined  further  to  interfere  in  the  case  on 
behalf  of  the  defendants),  it  is  further  ordered  that  they  have  leave  to  prepare 
such  further  papers  in  this  case  as  they  may  deem  necessary  ;  and  upon  the  an- 
nexed affidavits,  and  such  as  they  may  serve  upon  the  plaintiff  or  his  attorney 
within  five  days  after  the  making  this  order,  let  the  plaintiff  show  cause  before 
this  court,  at  a  special  term  thereof  to  be  held  in  the  said  city  of  New  York  on 
the  7th  day  of  September  next,  at  the  opening  of  the  court  on  that  day,  why  the 
judgment  in  this  cause,  and  execution  issued  thereon,  should  not  be  set  aside, 
and  the  defendants  let  in  to  a  further  defence  in  said  cause,  and  to  amend  their 
answer  therein  as  they  shall  be  advised,  upon  such  terms  or  conditions  as  the 
court  may  deem  proper  to  impose.  And  let  a  copy  of  these  papers,  and  such 
others  as  may  be  served  upon  the  plaintiff,  be  also  served  upon  Richard  Busteed, 
Esq. ,  the  attorney  and  counsel  to  the  defendants  ;  and  let  the  said  attorney  and 
counsel  show  cause,  before  this  court,  at  the  same  time  and  place  above  men- 
tioned, why  leave  should  not  be  given  by  this  court  to  said  Whiting  &  Clark  to 
appear  for  the  future  in  said  cause,  and  act  therein  as  attorneys  and  counsellors 
for  the  defendants,  either  in  their  own  name  or  in  the  name  of  the  said  Richard 
Busteed.  C.  A.  PEABODY. 
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At  the  day  appointed,  cause  was  accordingly  shown,  and  a 
large  portion  of  a  week  was  consumed  in  its  discussion.  Among 
other  papers  presented  by  Mr.  Lowber's  counsel,  and  relied  on 
by  him,  was  a  written  document,  prepared  in  open  court,  signed 
"  Richard  Busteed,  attorney  for  defendants,  and  John  M.  Bar- 
bour,  attorney  for  plaintiff,"  dated  after  the  order  to  show  cause, 
whereby  it  was  stipulated  "  that  the  motion  made  herein  to  let  the 
defendants  in  to  a  further  defence  in  said  cause,  and  to  amend 
their  answer  therein,  be  denied."  This  paper,  as  it  appeared 
to  the  court,  was  of  itself  wholly  insufficient  for  the  purpose 
intended ;  and  while  furnishing  no  adequate  ground  for  denying 
the  motion  for  relief,  it  suggested  the  most  conclusive  reason  for 
permitting  it  to  be  made  by  the  comptroller,  whether  in  his 
official  capacity,  as  head  of  the  "  finance  department"  of  the 
city,  or  in  his  individual  capacity  of  a  corporator  and  contributor 
to  its  revenues.  It  showed,  especially  in  connection  with  Mr. 
Busteed's  affidavit,  that  the  aldermen  and  councilmen  were  op- 
posed to  any  defence  being  made,  and  that  the  "  law  depart- 
ment" under  their  direction  entertained  the  same  views.  If, 
therefore,  the  case,  as  alleged,  was  one  of  gross  injustice  to  the 
tax-payers,  they  had  no  alternative  but  a  resort  to  direct  inter- 
vention, or  to  that  of  another  department  of  the  city  government, 
or  to  both.  And  what  officer  for  this  purpose  could  be  more 
appropriate  than  the  chief  of  the  "  department  of  finance," 
having  by  the  terms  of  the  charter  (§  22)  "  control  of  all  the  fiscal 
concerns  of  the  corporation  ?"  It  is  an  erroneous  impression, 
although  a  very  prevalent  one,  that  the  members  of  the  Common 
Council  constitute  the  corporation.  The  city  of  New  York,  in 
the  language  of  the  Dongan  charter,  "  is  an  ancient  city,  and 
the  citizens  of  the  said  city  have  anciently  been  a  body  politic 
and  corporate ;"  and  in  the  language  of  the  Montgomerie  char- 
ter, it  was  "  the  inhabitants  and  citizens  of  said  city,"  whom 
the  crown  "  thought  fit"  to  constitute  "  a  body  politic  and  cor- 
porate, by  the  name  and  style  of  the  Mayor,  Aldermen,  and 
Commonalty  of  the  city  of  New  York."  It  is  the  "  citizens," 
and  not  the  aldermen  merely  and  their  associates,  who  form  the 
corporators,  and,  in  their  aggregate  character,  the  corporation. 
Aldermen,  like  other  officers,  are  elected,  not  to  supersede,  but 
to  aid  the  citizens,  in  the  "  better  government  of  the  city ;"  and, 
so  far  as  questions  of  property  and  revenue  are  concerned,  they 
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may  be  likened  to  directors  of  banking  and  railroad  companies. 
They  are  trustees  of  the  common  fund,  of  which  the  citizens 
are  the  stockholders,  or,  as  the  law  expresses  it,  the  cestui  que 
trusts. 

Mr.  Flagg,  then,  in  both  his  capacities,  certainly  in  one  or 
other  of  them,  having  from  necessity  a  right  to  be  heard,  the 
question  is,  taking  all  the  evidence  together,  on  both  sides, — 
What  is  the  case  presented,  and  is  it  of  sufficient  magnitude 
and  public  importance  to  warrant  a  departure  from  the  ordinary 
course  of  judicial  action  ? 

The  expediency  of  establishing  a  great  market  at  the  foot  of 
Seventeenth  street,  on  the  East  River,  was  a  matter  purely 
of  legislative  discretion.  In  the  exercise  of  this  discretion — 
at  the  instance  of  certain  petitioners  whose  names  do  not  ap- 
pear in  the  papers  before  me — the  Common  Council,  on  Au- 
gust 15,  1856,  by  resolution,  "authorized  and  directed  the 
comptroller  to  advertise  for  proposals"  for  a  block  of  ground, 
and  to  report  the  same  in  thirty  days  to  the  Common  Council 
"  for  its  further  action."  Among  the  proposals  sent  in  was  the 
one  dated  November  6,  1856,  from  Mr.  Lowber,  for  two  blocks 
between  Sixteenth  and  Seventeenth  streets,  east  of  Avenues 
C  and  D,  including  the  bulkhead  on  the  river,  for  196,000 
dollars,  "free  of  all  encumbrances  except  taxes."  And  sub- 
sequently, in  February  of  the  present  year,  a  resolution  was 
passed  by  the  two  boards,  but  neither  approved  nor  disapproved 
by  the  mayor,  "  directing  the  comptroller  to  purchase,  without 
delay,"  the  Lowber  lots,  for  $196,000;  "the  property  to  be 
conveyed  by  a  good  and  sufficient  warrantee  deed,  free  and 
clear  of  all  liens  and  encumbrances  except  taxes  and  assess- 
ments, upon  the  title  to  the  said  premises  being  approved  by 
the  counsel  to  the  corporation."  The  resolution  also  "appro- 
priated" $196,000  for  the  purpose,  provided  that  the  taxes  and 
assessments  to  be  assumed  should  not  exceed  $2,500. 

On  the  passage  of  this  resolution,  as  soon  as  the  ten  days  had 
elapsed  to  render  it  operative  without  the  express  approval  of 
the  mayor,  Mr.  Lowber  immediately  prepared  and  executed  a 
deed,  dated  and  acknowledged  the  10th  of  March,  and  sub- 
mitted it  to  the  corporation  counsel  for  his  approval.  It  is 
suggested  that  Mr.  Busteed  at  the  time  was  lying  on  a  bed  of 
sickness.  In  six  days,  nevertheless,  a  remarkable  instance,  cer- 
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tainly,  of  expedition  in  such  matters,  his  endorsement  was  pro- 
cured, certifying  that  "  he  had  examined  the  title  and  approved 
of  the  same." 

By  the  terms  of  the  resolution,  the  comptroller,  it  will  be  rec- 
ollected, was  to  make  the  purchase.  It  was  not  made  by  the 
mere  passage  of  the  resolution.  The  Common  Council  were  no 

Jr  o 

doubt  aware  that  a  "purchase"  was  a  contract,  and  that  all 
contracts  in  such  cases  were  required  by  law  (sec.  23,  act  of 
1840),  to  be  made  "  by  the  appropriate  heads  of  departments." 
The  Common  Council,  as  they  did,  might  direct  the  comptroller 
to  make  a  contract,  and  if  without  good  cause  he  refused,  they 
might  (through  the  court)  compel  him  by  mandamus.  But 
until  he  made  or  was  compelled  to  make  the  contract,  no  con- 
tract existed,  and  neither  Lowber  nor  the  city  was  bound. 
Lowber,  notwithstanding,  without  consulting  the  comptroller, 
and  seemingly  considering  his  intervention,  and  any  financial 
difficulties  which  he  might  suggest, — such,  for  instance,  as  an 
empty  treasury,  without  money  to  "appropriate,"  or  a  recent 
judicial  decision  against  the  title, — as  matters  of  no  consequence, 
immediately,  "  on  the  same  day,"  as  he  says  himself,  tendered 
his  deed  and  demanded  the  consideration  money.  And  al- 
though, as  he  admits  in  his  complaint,  both  the  mayor  and 
comptroller  "wholly  refused  to  accept  such  deed,  or  in  any 
way  to  recognize  or  complete  said  purchase,"  he  insists  that  the 
purchase  was  made,  and  demands  judgment  that  the  corpora- 
tion be  compelled  "  to  accept  and  receive  the  said  deed  or  such 
other  suitable  and  proper  assurance  of  the  said  premises  as  the 
court  may  approve,  and  to  pay  the  said  $196,000,  with  interest 
from  the  16th  of  March,  1857,  and  in  all  things  specifically  to 
execute  the  afoi^esaid  contract  of  sale." 

On  the  statements  in  Lowber's  complaint,  the  title,  it  is  ob- 
vious, whatever  it  may  be,  still  remains  in  him.  Deeds  take 
effect  by  delivery.  Without  acceptance  there  can  be  no  de- 
livery. A  tender  merely,  passes  no  title.  The  complaint  admits 
there  was  no  acceptance  of  the  deed.  Had  there  been,  the 
action,  instead  of  assuming  the  shape  of  an  equity  suit  for  a 
specific  performance,  would  have  been  a  common  suit  for 
money  due.  It  assumes  therefore  that  the  contract,  if  any,  was 
unexecuted ;  and  it  shows  as  clearly,  in  my  opinion,  that  none 
was  ever  finally  made.  Details,  as  every  one  knows,  are  inci- 
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dent  to  such  contracts.  They  must  first  be  settled  by  the  con- 
tracting officer  and  the  party.  A  disagreement  as  to  these  may, 
and  often  does,  take  place.  Until  adjusted,  there  may  be  general 
proposals,  but  no  binding  engagement. 

The  complaint,  as  it  seems  to  me,  for  these  and  other  reasons, 
might  have  been  demurred  to,  and  had  it  been  brought  before 
the  court  in  that  form  would,  I  think,  have  been  dismissed 
without  requiring  any  further  answer.  A  demurrer,  however, 
was  not  interposed. 

But  the  objections,  being  not  formal  but  substantial,  going  to 
the  foundation  of  the  action,  were  not  waived  by  the  omission. 
They  might  still  be  taken  by  answer ;  and  even  after  answer, 
and  without  answer  or  demurrer.  The  Code  (§  148)  provides 
that  "  the  objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,"  shall  not  be  deemed  to 
have  been  waived,  even  by  its  omission  in  both  demurrer  and 
answer. 

The  answer  which  was  put  in — so  far  as  relates  to  matters  of 
fact — confined  the  defence  to  a  few  simple  objections :  First, 
that  at  the  time  of  the  passage  of  the  resolution  directing  the 
comptroller  to  make  the  purchase,  and  professing  to  appropriate 
the  requisite  amount,  and  ever  since,  there  were  no  moneys  in 
the  treasury  to  meet  such  an  appropriation,  or  out  of  which  it 
could  be  paid,  and  no  power  under  existing  laws  to  borrow  the 
same ;  and,  second,  that  although  the  Common  Council,  after 
passing  their  resolution,  had  applied  to  the  Legislature  for  au- 
thority to  raise  by  loan  the  requisite  funds,  that  body  had  ad- 
journed without  granting  the  request.* 

°  The  answer  was  as  follows  : — 

TITLE  OF  THE  CAUSE. 

The  defendants,  for  answer  to  the  complaint  herein,  respectfully  show  to 
the  court :  That  by  an  act  of  the  Legislature  of  the  State  of  New  York,  passed 
April  7,  1830,  it  is  provided  as  follows  : 

"  SEC.  19.  The  Common  Council  of  the  city  of  New  York  shall  not  have  au- 
thority to  borrow  any  sums  of  money  whatever  on  the  credit  of  the  corporation, 
except  in  anticipation  of  the  revenue  of  the  year  in  which  such  loan  shall  be 
made,  unless  authorized  by  a  special  act  of  the  Legislature." 

That  by  an  act  of  the  Legislature,  passed  April  2,  1849,  it  is  provided  as  follows  : 

"  SEC.  19.  It  shall  be  lawful  for  the  Common  Council  of  said  city  to  establish 
such  other  departments  and  bureaus  as  they  may  deem  the  public  interest  may 
require,  and  to  assign  to  them,  and  to  those  herein  created,  such  duties  as  they 
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From  the  pleadings  it  will  be  seen,  in  connection  with  affida- 
vits, to  which  I  shall  presently  advert,  that  there  was  at  that 
time  no  question  of  fact  really  in  dispute.  The  Code  (§  270), 
unless  by  consent  of  both  parties,  impliedly  prohibits  "  a  refer- 

may  direct,  not  inconsistent  with  this  act ;  but  no  expense  shall  be  incurred  by 
any  of  the  departments,  or  officers  thereof,  whether  the  object  of  expenditure 
shall  have  been  ordered  by  the  Common  Council  or  not,  unless  an  appropriation 
shall  have  been  previously  made  concerning  such  expense. "  o  o  o  o 

That  under  the  laws  of  the  State  of  New  York  and  the  charters  of  the  city  of 
New  York,  the  Common  Council  of  said  city  have  no  legal  right  to  incur  any 
expense,  or  to  contract  any  debt,  unless  they  have  funds  in  their  treasury  not 
otherwise  appropriated,  or  the  means  of  procuring  such  funds  by  borrowing,  and 
unless  prior  to  incurring  such  expense,  or  contracting  such  debt,  they  appropriate 
the  specific  amount  necessary  to  meet  and  satisfy  such  expense  or  debt  out  of 
such  an  appropriated  balance  and  residue  of  funds  in  their  treasury. 

That  the  resolution  set  forth  in  the  complaint  as  having  been  passed  by  the 
Board  of  Councilmen  on  the  21st  day  of  January,  1857,  and  which  purports  to 
appropriate  $196,000  for  the  purposes  therein  stated,  is  illegal  and  void. 

That  at  the  time  of  the  passage  of  said  resolution,  and  at  all  times  thereafter, 
the  said  defendants  have  not  had  any  moneys  at  all  in  their  treasury  to  meet 
such  an  appropriation,  or  out  of  which  the  same  could  be  paid. 

That  all  the  moneys  in  their  treasury  are  devoted,  under  special  acts  of  the 
Legislature,  to  other  specific  purposes,  which  acts  forbid  the  appropriation  of  said 
moneys  to  any  other  uses  than  the  uses  authorized  and  allowed  by  said  acts. 

That  said  defendants  have  no  private  revenues  of  their  own  that  could  be  used 
to  meet  said  appropriation.  Their  entire  revenue  being  pledged  under  an  ordi- 
nance of  the  defendants,  sanctioned  and  ratified  by  an  act  of  the  Legislature,  to 
the  sinking  fund  of  the  city  of  New  York. 

That  shortly  after  the  passage  of  said  resolution,  the  defendants  applied  to  the 
Legislature  of  the  State  for  authority  to  borrow  a  sum  sufficient  to  meet  the  ap- 
propriation made  in  and  by  said  resolution,  and  to  pay  for  the  land  therein  re- 
ferred to.  That  the  Legislature  has  adjourned  without  passing  any  act  to  give 
the  defendants  such  authority. 

That  the  appropriation  attempted  to  be  made  in  and  by  said  resolution  is  whol- 
ly ineffectual  and  void,  because  at  the  time  it  was  made,  and  ever  since,  there 
were  no  funds  in  the  treasury  of  the  defendants  to  meet  the  same,  and  no  power 
to  the  defendants  or  otherwise  to  raise  such  funds,  and  no  revenue  accruing  to 
the  defendants  out  of  which  the  same  could  be  taken  ;  and  that  until  an  act  of 
the  Legislature  is  passed,  authorizing  them  to  borrow  the  funds  referred  to  in 
the  said  resolution,  they  have  absolutely  no  means  of  obtaining  the  same. 

They  therefore  submit  that  until  such  appropriation  is  rendered  effectual  by  an 
act  of  the  Legislature  authorizing  the  defendants  to  borrow  the  amount  thereof, 
or  to  procure  the  same  through  the  Board  of  Supervisors  of  the  city  and  county, 
by  levying  a  tax  on  the  people  of  the  city  of  New  York  therefor,  said  resolution 
is  ineffectual  and  inoperative,  and  the  plaintiff  has  no  right  to  enforce  the  con- 
tract therein  alleged  to  be  contained  and  set  forth  in  the  complaint  against  these 
defendants,  or  to  have  a  decree  for  a  specific  performance  of  said  contract. 

RICHARD  BUBTEED,  Def'ls'  Att'y. 

The  answer  was  verified  by  Comptroller  Flagg. 


334  ABBOTTS'  PRACTICE  REPORTS. 

Ixmber  a.  The  Mayor,  Ac.,  of  New  York. 

ence"  in  cases  "  where  the  investigation  will  require  the  decis- 
ion of  difficult  questions  of  law"  It  assumes  that  the  judges, 
specially  chosen  and  commissioned  for  that  purpose,  are  the 
proper  persons  to  determine  such  matters ;  and  that  there  is 
neither  necessity  nor  fitness  in  subjecting  the  parties,  or  either 
of  them,  to  the  heavy  expense  of  appointing  a  judicial  substitute 
for  the  occasion.  In  the  present  instance,  however,  a  different 
course  was  taken ;  and,  on  the  application  of  the  attorneys  on 
both  sides,  a  reference  was  directed  to  Mr.  Sickles  "  to  hear  and 
determine"  the  whole  matter  ;  who,  on  the  12th  of  June,  among 
other  things  reported  : — "  I  find  generally  that  each  and  all  the 
several  facts  set  forth  in  the  complaint  (it  will  be  observed  the 
facts  were  not  disputed)  are  true  as  therein  stated,  and  upon 
the  facts  so  found  by  me  my  conclusions  of  law  are"  as  fol- 
lows :  First,  that  the  plaintiff,  Lowber,  by  all  that  had  occurred, 
had  become  "  legally  and  equitably  bound"  to  convey  ;  Second, 
that  the  defendants,  in  like  manner,  had  become  legally  and 
equitably  bound  "  to  receive  and  accept  the  said  deed  from  him, 
and  to  pay  to  the  plaintiff  the  sum  of  $196,000,  with  interest 
from  March  16,  1857 ;  and,  third,  that  the  plaintiff  is  entitled 
to  a  judgment  in  this  action  for  the  said  sum  of,  &c.,  amounting 
in  all  to  $199,353.77,  together  with  his  costs,  &c." 

On  this  report,  and  on  the  same  day  of  its  date,  without  the 
intervention  of  any  judge  of  the  court, — none  being  required  by 
law  in  such  cases, — a  judgment  was  entered  up  in  favor  of  Mr. 
Lowber  against  the  city  for  $199,910.71  ;  leaving  the  title  to 
the  lots  (as  I  understand  the  facts,  and  as  I  believe  to  be  their 
legal  effect)  still  in  him,  as  well  as  the  possession  of  the  rejected 
deed,  which  had  been  tendered  by  him  to  the  mayor  and  comp- 
troller for  acceptance ;  an  omission  the  more  remarkable  when 
it  is  recollected  that  the  proceeding  was  not  a  common-law 
suit,  but  a  bill  in  equity  for  the  specific  performance  of  an  al- 
leged executory  contract 

It  now  appears  further — for  such  is  the  clear  preponderance 
of  the  affidavits — that  the  value  of  the  property — its  market 
value,  I  mean,  and  not  as  some  of  the  plaintiff's  affidavits  ex- 
press it,  "  its  value  for  market  purposes" — was  enormously  exag- 
gerated. But  the  more  decisive  objection — unanswerable,  as  it 
seems  to  me,  in  every  view  of  the  case — is  the  fact  that  long 
before  the  law  department  gave  its  certificate,  the  Superior 
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Court  at  special  term,  as  respects  more  than  two-thirds  of  the 
property,  had  in  effect  pronounced  the  title  bad.*  Mr.  Lowber's 
counsel,  it  is  true,  while  admitting  that  Mr.  Justice  Hoffman, 
in  the  decision  given  by  him,  "  was  of  a  different  opinion," 
says,  "  I  have  never  been  able  to  concur  in  the  views  taken  ;" 
but  he  adds,  in  the  document  signed  by  him  and  his  associates, 
"  the  case  referred  to  is  now  before  the  general  term  of  the 
Superior  Court  for  review;  and  its  decision  (when  rendered) 
may  throw  further  light  upon  the  subject,  if  the  court  find  it 
necessary  to  determine  the  question."  Strange  as  it  may  seem, 
— a  strangeness  only  to  be  accounted  for  by  the  then  recent 
illness  of  the  head  of  the  law  department,  the  pressure  of  busi- 
ness upon  him,  and  the  consequent  necessity  of  relying  upon 
professional  clerks  and  assistants, — this  document,  with  the  no- 
tification I  have  cited  from  it,  was  submitted,  and  bears  date  a 
few  days  before  the  certificate  was  given.  The  appeal,  too, 
from  Judge  Hoffman  was  not  only  pending,  but  had  been  elab- 
orately argued,  and,  it  was  supposed,  would  shortly  be  (as  it  was 
in  July  following)  decided  ;  a  decision  which,  as  the  counsel 
thought  it  might,  did  "  throw  further  light  on  the  subject."  It 
affirmed  the  decision  of  Mr.  Justice  Hoffman,  and  showed  that 
although  Mr.  Lowber's  counsel  did  "not  concur  in  the  views 
taken  by  the  learned  judge,"  his  colleagues  did. 

The  decision  of  the  general  term  of  the  Superior  Court,  it 
may  be  said,  was  not  pronounced,  and  of  course  was  not  known, 
till  some  months  after  the  title  in  this  case  was  passed,  and 
even  some  weeks  after  the  judgment  in  the  present  action  was 
entered.  But  that  fact,  while  it  affords  matter  of  vindication 
to  the  corporation  counsel,  is,  at  the  same  time,  of  itself,  a  suffi- 
cient reason,  under  the  circumstances,  for  opening  the  judgment, 
— a  reason,  as  it  seems  to  me,  not  only  sufficient,  but  control- 
ling— leaving,  in  any  just  view  of  the  subject,  no  alternative. 
To  say  that  the  citizens,  in  such  a  case,  are  to  hazard  more  than 
half  a  million  of  dollars,  the  probable  cost  of  land  and  market, 
and  that  there  is  no  relief,  would  be  monstrous.  The  proposi- 
tion shocks  all  our  notions  of  law  and  of  judicial  proceedings, 
and  especially  when  broached  in  a  court  having,  by  the  consti- 
tution, "  general  jurisdiction  in  law  and  equity." 

°  Reference  is  here  made  to  the  decision  of  Mr.  Justice  Hoffman  in  Nott  v, 
Thayer,  decided  April,  1854.  The  case  appears  not  to  have  been  yet  reported. 
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"  As  matter  of  law"  (says  the  counsel  of  the  city  in  his  sec- 
ond point*),  "  I  deny  that  the  corporation  can  be  ordered  by 
this,  or  any  court,  to  defend  a  suit."  The  counsel  seems  to  for- 
get that  if  the  corporation  (by  which  he  means  the  aldermen 
and  other  officers  of  the  corporation)  cannot  be  ordered  to  de- 
fend a  suit,  the  corporators  may  be  permitted  to  do  it  for  them ; 
and  that  if  the  court  cannot  compel  the  corporation  to  resist  an 
unjust  claim,  it  can  refuse  to  permit  its  records  to  be  used  as  the 
machinery  for  enforcing  it. 

If  this  were  not  so,  of  what  avail  would  be  the  legislative  re- 
strictions on  the  power  of  contracting  debts  and  on  the  power 
of  exercising  executive  functions  ?  All  the  property  of  the  city, 
and  all  its  revenues,  past,  present,  and  prospective,  from  taxa- 
tion or  otherwise,  might  be  disposed  of  without  appeal,  by  a 
single  act  of  mortgage  or  conveyance,  clothed  in  the  form  of  a 
concerted  judgment — a  judgment,  at  the  most,  nominally  de- 
fended, but  really  confessed — and  of  which,  as  in  this  case,  the 
court  itself,  without  its  knowledge,  might  be  made  to  figure  as 
the  innocent  author. 

As  matter  of  law,  I  deny  that  the  court  can  be  made,  and 
thus  in  effect  "  ordered,"  by  the  boards  of  direction,  by  what- 
ever name  called,  of  this  or  of  any  corporation,  thus  to  lend  its 
aid  to  violate  the  law,  and  ruin  the  corporators.  Nor  is  it  true 
either,  that  the  corporation  counsel,  in  the  defence  of  suits  in 
this  court,  brought  against  the  city,  is  subject  to  the  absolute 
orders  of  the  two  boards,  and  "  only  responsible"  to  them.  Al- 
though in  the  loose  language  of  ordinary  discourse,  the  alder- 

°  On  the  hearing  of  the  motion,  Mr.  Richard  Busteed  submitted  a  communica- 
tion to  the  court  in  reference  to  so  much  of  the  motion  as  sought  relief  against 
himself,  which  was,  in  part,  as  follows  : — 

"1.  If  the  court  can  find  authority  to  compel  the  corporation  to  take  any  legal 
steps  in  this  matter,  I  am  perfectly  prepared  in  that  event  to  perform  any  duty 
which  such  a  result,  or  the  office  I  hold,  may  devolve  upon  me. 

"  2.  As  matter  of  law,  I  deny  that  the  corporation  can  be  ordered  by  this  or 
any  court  to  defend  a  suit.  If  the  corporation  neglect  its  corporate  duties,  it  is 
to  be  proceeded  against  in  another  form — quo  warranto. 

"3.  As  counsel  to  the  corporation,  I  have  the  right  and  am  bound  to  exercise 
discretion  and  judgment  as  to  whether  it  be  or  be  not  defended  ;  and  for  the  ex- 
ercise of  this  discretion  and  judgment,  I  am  only  responsible  to  my  client. 

"4.  I  have  made  an  official  communication  to  my  clients  in  this  matter,  and 
they  have  approved  my  course.  o  o  o  o  o 

"  EICHAED  BUSTEED." 
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men  and  assistant  aldermen  are  commonly  called  "  the  corpora- 
tion," they  are,  in  fact,  only  its  legislative,  as  distinguished  from 
its  executive  organs.  The  corporation  of  the  city,  as  we  have 
seen,  consists  of  the  whole  body  of  the  citizens.  The  citizens 
are  the  quasi  stockholders.  The  "  charter  officers,"  whether 
legislative  or  executive,  including  the  "  head  of  the  law  depart- 
ment," are  merely  the  agents  and  trustees  of  the  citizens,  and 
all  ultimately  responsible  to  them.  It  is  an  error  on  the  part  of 
the  corporation  counsel  to  assume,  as  he  does  in  his  third  point, 
that  he  is  "  responsible  only  to  his  client,"  and  that  that  client 
is  the  Common  Council,  as  distinguished  from  the  "  common- 
alty." His  office  is  the  direct  gift  of  the  people,  made  elective 
for  the  express  purpose  of  putting  an  end  to  the  subserviency 
previously  supposed  to  exist,  and  of  creating  a  check  or  counter- 
poise in  its  stead.  Nor  is  this  all :  the  corporation  counsel, 
when  conducting  the  prosecution  or  defence  of  a  suit  in  court, 
is  an  officer  of  the  court,  and  as  such,  and  like  any  other  attor- 
ney in  like  case,  responsible  to  the  court.  Although  subject, 
within  certain  limits,  to  the  legally  authorized  resolutions  of 
the  Common  Council,  when  acting  in  his  general  character 
of  "  counsel  to  the  corporation ;"  when  acting  as  an  attorney 
of  the  court  he  is  subject  to  the  rules  and  regulations  of  the 
court,  and  with  this  intimation  will,  I  have  no  doubt,  be  "  per- 
fectly prepared  (see  his  communication)  to  perform  any  duty 
which  such  a  result,  or  the  office  he  holds,  may  devolve  upon 
him." 

An  order  will  therefore  be  entered  (first  submitting  a  draft 
to  the  court  for  settlement),  directing  that  the  judgment  and 
execution  be  set  aside,  as  also  the  answer,  reference,  and  re- 
port ;  and  that  a  new  answer,  to  be  prepared  by  the  counsel  to 
the  corporation,  and  approved  by  the  comptroller,  be  filed  and 
served  in  twenty  days  from  the  date  of  this  order,  unless  the 
comptroller,  within  the  said  twenty  days  should  elect,  as  he  may, 
officially  and  as  a  tax-payer  and  corporator,  on  behalf  of  himself 
and  others,  to  file  an  original  bill  of  complaint,  setting  forth 
such  matters  and  making  such  parties,  and  praying  such  relief 
in  the  premises  as  he  may  be  advised. 

VOL.  V.— 22 
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Supreme  Court,  First  District ;  Special  Term,  October,  1857. 

BANKS. — SUSPENSION  OF  SPECIE  PAYMENTS. — REMEDIES  OF 
CREDITORS. — INJUNCTION  AND  RECEIVER. 

The  provisions  of  law  relative  to  proceedings  in  an  action  by  a  creditor  against  a 
bank  of  circulation, — stated. 

An  affidavit  "upon  information  and  belief  that  a  bank  is  insolvent,  is  not  evi- 
dence to  authorize  an  injunction  and  appointment  of  a  receiver,  especially  when 
contradicted  by  regular  official  reports  of  the  bank,  made  under  oath. 

Amidst  a  general  suspension  of  specie  payments  by  banks,  the  mere  fact  of  sus- 
pension by  a  bank  of  circulation,  is  not  proof  of  insolvency. 

Within  the  meaning  of  the  act  of  1849,  a  bank  is  to  be  regarded  as  solvent,  under 
such  circumstances,  which  has  property  enough  to  satisfy  all  its  liabilities. 

The  provisions  of  2  Revised  Statutes,  464,  §§  39-47,  are  superseded  by  the  act  of 
1849,  as  to  all  cases  provided  for  by  the  latter  act 

Whether  under  the  federal  constitution,  and  the  provisions  of  section  5  of  article 
8  of  the  New  York  constitution  of  1846, — prohibiting  the  passage  of  any  law 
sanctioning  the  suspension  of  specie  payments  by  any  person,  association,  or 
corporation  issuing  bank  notes  of  any  description, — the  Legislature  may  au- 
thorize a  suspension  by  such  association  or  corporation  on  its  debts  other  than 
bank  notes, — Query? 

Application  for  an  order  to  show  cause  why  an  injunction 
should  not  be  granted  and  a  receiver  appointed. 

The  facts  are  sufficiently  stated  in  the  opinion. 
John  Livingston,  for  the  application. 

ROOSEVELT,  J. — The  plaintiff  being,  as  he  alleges,  the  owner 
of  two  "  circulation  notes"  of  the  Bank  of  New  York,  each  of  the 
denomination  of  $100,  on  the  afternoon  of  the  13th  of  October, 
between  the  hours  of  one  and  two  o'clock,  presented  them  to  the 
paying-teller  of  the  bank,  demanding  specie  for  them,  and  was 
refused.  He  further  alleges,  on  information  and  belief,  that  the 
bank  is  insolvent ;  and  therefore  prays  that  it  may  be  dissolved, 
that  it  may  be  enjoined  from  exercising  any  of  its  corporate 
functions,  from  collecting  its  debts,  from  paying  out  or  trans- 
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ferring  its  money  and  effects,  and  that  its  assets  may  be  appro- 
priated to  pay  its  liabilities  "  according  to  law." 

As  a  preliminary  to  a  final  decree,  he  now  moves,  ex  parte, 
on  the  sworn  statements  of  his  complaint,  for  an  order  of  the 
court  requiring  the  bank  to  show  cause,  at  an  early  day,  why  a 
receiver  should  not  be  appointed  "  to  take  charge  (in  the  interim) 
of  its  property  and  effects  ;"  and  the  immediate  question  is,  Is 
such  an  order,  on  the  case  made,  a  matter  of  strict  legal  right  ? 
and  if  not,  is  it  nevertheless,  under  all  the  circumstances,  fit  and 
proper,  as  a  matter  of  mere  legal  discretion  ? 

The  plaintiff,  no  doubt,  is  entitled  to  the  same  remedy,  by  the 
ordinary  suit  at  law  and  judgment  and  execution,  against  the 
bank,  as  against  any  other  debtor.  He  has  the  advantage,  too, 
in  such  action,  of  greater  dispatch  than  an  ordinary  creditor. 
He  is  freed  from  the  common  obstruction  of  a  sham  defence.  ]  In 
twenty  days  after  the  first  step  taken,  the  law  declares  peremp- 
torily that  "judgment  shall  be  rendered  for  such  demand  with 
interest  and  costs,  unless  the  judge  shall  be  satisfied  by  affi- 
davit, setting  forth  the  facts,  that  there  is  a  good  defence,  on  the 
merits,  to  the  demand,  and  shall  thereupon  direct  a  stay  of  the 
judgment  until  a  trial  can  be  had."  And  even  in  that  case — a 
case  seldom  likely  to  occur — the  issue  joined,  whether  of  fact  or 
law,  "  shall  have  preference  over  all  other  causes."  Appeals, 
too — another  mode  of  procrastination — are  restricted,  by  re- 
quiring the  certificate  of 'a  judge  "  that  there  is  probable  error," 
and  satisfactory  security  for  the  payment  of  the  demand,  in  the 
event  of  final  judgment,  "  with  interest  at  the  rate  of  ten  per 
cent.,  and  costs." 

These  strong  provisions  to  insure  a  speedy  recovery,  are  ap- 
plicable "  to  any  proceeding  for  the  recovery  of  any  demand" 
against  a  bank  "  issuing  any  kind  of  paper  credits  to  circulate  as 
money."  And  it  will  thus  be  seen  that,  as  against  that  class  of 
banks,  every  depositor,  as  well  as  every  bill-holder,  may  ordi- 
narily obtain  an  execution  in  twenty  days  from  the  time  of  de- 
mand and  refusal  of  specie  (which  execution,  by  the  terms  of  the 
Code,  may  be  made  returnable  within  the  further  period  of 
sixty  days),  and  that  the  time  of  payment  may  accordingly,  by 
legal  resistance,  be  postponed  in  that  manner  for  three  months, 
or  thereabouts,  and  no  longer. 

Whether  these  summary  requirements  of  the  act  of  1849  were 
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intended  to  apply  to  the  higher  courts  alone,  may  admit  of  some 
doubt.  It  is  clear,  however,  that  they  do  not  take  from  the 
creditor  of  a  bank  his  ordinary  remedy  in  the  minor  courts  for 
sums  of  $500  and  under — a  remedy  which,  without  going  into 
details,  it  is  presumed,  is  at  least  as  prompt  as  any  in  the  Su- 
preme Court. 

What  occasion  is  there,  then,  for  any  extraordinary  measures, 
beyond  those  already  referred  to,  in  favor  of  the  present  plain- 
tiff or  against  the  present  defendants  ?  The  bank,  we  are  told, 
is  insolvent ;  but  how  is  that  shown  ?  The  plaintiffs  "  informa- 
tion and  belief"  is  surely  no  evidence ;  especially  when  in  direct 
contradiction  to  the  regular  official  reports  of  the  bank,  which, 
being  made  under  oath,  and  published  by  express  direction  of 
law,  are,  it  is  presumed,  entitled  to  at  least  as  much  weight  judi- 
cially, as  the  unknown  and  unsworn  informant  of  the  plaintiff. 

We  are  left,  then,  to  the  mere  legal  inference  of  insolvency 
resulting  from  the  suspension  of  specie  payments  by  a  bank  of 
issue. 

Is  such  the  necessary  inference  from  suspension,  no  matter 
what  the  bank's  assets  may  amount  to,  in  cases  where  suspension 
is  general,  and  nearly  universal,  throughout  the  State  and  every 
other  section  of  the  Union  ?  It  seems  to  me  that  it  is  not.  The 
statute  of  1849,  which,  being  subsequent  in  time,  and  especially 
directed  to  the  case  of  banks  of  issue,  and  covering  precisely  the 
same  ground,  would  seem  to  supersede  on  these  points  the  older 
enactments — this  statute  provides  that  upon  proof  by  the  abor- 
tive return  of  an  execution,  or  by  other  satisfactory  evidence 
before  it  is  returned,  that  an  execution  for  "  any  debt  or  liability 
exceeding  $100"  cannot  be  satisfied  out  of  any  property  of  the 
bank  thus  sued,  the  judge  "shall  at  once  make  an  order  declar- 
ing the  insolvency  of  such  corporation  or  association  ;"  to  be  fol- 
lowed, of  course,  by  the  appointment  of  a  receiver  to  wind  up 
its  business.  Under  another  section,  however,  a  creditor,  with- 
out waiting  the  first  twenty  days,  or  the  subsequent  sixty  days, 
if  his  demand  exceed  $100,  may,  at  any  time  after  ten  days 
from  the  refusal  of  payment,  apply  for  an  order  enjoining  the 
bank  and  declaring  it  insolvent ;  and  on  such  application  the 
judge,  "  if  in  his  opinion  on  the  facts  presented  it  be  expedient, 
in  order  to  prevent  fraud  or  injustice,"  may  grant  an  order  for  a 
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temporary  injunction.  After  which,  on  hearing  of  the  parties  on 
short  notice,  he  shall  determine  whether  the  bank  be  "  clearly 
solvent  or  otherwise."  And  even  if  he  determine  it  to  be  clearly 
solvent,  he  is  required  to  continue  the  temporary  injunction,  if 
one  have  been  granted,  until  full  payment  of  the  debts  and  costs. 
But  if  he  determine  that  it  is  "  not  clearly  solvent,"  he  must  not 
only  continue  the  injunction,  but  appoint  a  receiver. 

Reading  these  provisions,  can  any  one  say  that,  by  a  true  in- 
terpretation of  the  law  of  which  they  form  a  part,  the  mere  sus- 
pension of  specie  payments  of  itself,  and  by  itself,  settles  the 
question  of  insolvency  ?  If  so,  why  require,  under  one  section, 
the  issuing  of  an  execution  and  proof  of  inability  to  satisfy  it ; 
and  under  another,  first  a  delay  of  at  least  ten  days,  and  then  a 
hearing  on  further  notice,  and  an  examination  of  the  "  officers' 
books,  papers,  accounts,  assets,  and  eiFects  ?"  Banks  of  issue  in 
this  State  are  the  creatures  of  the  law.  The  same  law  assumes 
that,  while  accommodating  the  public,  they  will  yield  an  income 
to  the  stockholders ;  and  how  is  such  income  to  be  realized  un- 
less they  are  allowed  to  loan,  not  only  their  capital,  but  a  portion 
at  least  of  their  deposits ;  and  that,  too,  not  returnable  on  de- 
mand, but  on  time  ?  It  assumes,  therefore,  in  the  very  organi- 
zation of  such  institutions,  that  in  case  of  a  panic  or  sudden  rush, 
the  banks,  although  amply  able  and  clearly  solvent,  may  not 
have  specie  enough  on  hand  immediately  to  satisfy  all  claims. 
Hence  the  act  of  1849,  instead  of  authorizing  a  permanent  in- 
junction, upon  a  mere  refusal  to  pay  in  specie,  expressly  re- 
quires further  "  proof  satisfactory  to  a  justice  of  the  Supreme 
Court,"  that  the  demand  of  the  plaintiff  "  cannot  be  satisfied  out 
of  any  property  of  the  defendant,"  or  that,  after  a  full  hearing 
of  the  parties,  it  shall  appear,  and  be  so  determined,  that  the  in- 
stitution is  "  not  clearly  solvent." 

In  the  present  case,  it  is  now  admitted  that  the  bank  has 
property  not  only  sufficient,  but  in  every  respect  more  than  suf- 
ficient to  satisfy  all  demands.  "Within  the  meaning  of  the  stat- 
ute, therefore,  it  is  "  clearly  solvent,"  and  of  course  not  a  subject 
for  the  extraordinary  decree  prayed  for  in  the  complaint.  For 
that  reason,  as  well  as  for  the  reason  that  no  "  fraud  or  injustice" 
is  alleged  or  pretended,  it  is,  in  my  "  opinion,  on  the  facts  pre- 
sented," not  only  not  "  expedient,"  but,  on  the  contrary,  highly 
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inexpedient  to  grant  a  "  temporary  injunction,"  or  an  order  to 
show  cause  why  such  an  injunction  should  not  be  issued. 

The  Revised  Statutes  on  this  subject,  I  have  said,  would  seem 
to  have  been  superseded  by  the  later  provisions  of  the  statute 
of  1849.  This  position  requires  some  qualification.  The  late 
statute  is  confined  to  demands  "  exceeding  one  hundred  dollars," 
and  to  "  corporations  and  joint-stock  associations  issuing  bank- 
notes ;"  whereas,  the  previous  statutes  were  applicable  to  "  any 
creditor"  of  any  amount,  and  to  any  loan,  banking,  or  insurance 
"  corporation,"  whether  issuing  notes  or  not.  It  must  be  ob- 
vious, however,  that  where  a  statute  says  that  a  certain  thing 
may  be  done  after  twenty  days,  or  after  sixty  and  twenty  days, 
or  after  ten  days  and  a  full  hearing  of  both  parties,  precisely  the 
same  thing  cannot  be  done  under  a  previous  statute  exparte,  and 
without  waiting  eighty,  twenty,  ten,  or  any  number  of  days. 
There  is  an  obvious  repugnance  operating  to  that  extent  as  an 
implied  repeal. 

The  present  application,  therefore,  in  that  view  also,  must  be 
dismissed.  The  plaintifPs  demand  exceeds  $100 — it  is  founded, 
not  on  a  deposit,  but  on  two  circulating  notes — and  yet  it  is 
made,  instead  of  ten  days  after  the  refusal  of  payment,  in  less 
than  twenty-four  hours.  The  law,  it  is  true — and  the  statute  of 
1849  is  certainly  not  an  exception  to  the  principle — aids  the  vigi- 
lant and  not  the  slothful ;  it  is  possible,  nevertheless,  even  in 
such  a  case  to  rise  too  early. 

Banks  of  issue,  it  will  thus  be  seen,  where  they  are  acting  in 
good  faith  and  are  "  clearly  solvent,"  have  a  little  time  to 
breathe,  after  suspension,  although  not  very  long.  On  all  except 
small  demands  they  must  have  twenty  days,  and,  with  the  appro- 
bation of  the  sheriff,  may  have  sixty  more.  And  as  against  all 
their  creditors,  except  note-holders,  if  certain  views  of  the  con- 
stitution are  correct,  the  Legislature,  should  they  deem  the  pub- 
lic good  to  require  it,  may  extend  the  indulgence  still  further. 
On  this  point,  however,  I  express  no  opinion — further  than  to 
say  that  any  legislation  to  be  valid  must  conform  first  to  the 
federal  constitution  prohibiting  all  the  States  from  passing  any 
law  "  impairing  the  obligation  of  contracts ;"  and,  secondly,  to 
the  State  constitution,  prohibiting  the  Legislature,  whatever  may 
be  the  true  interpretation  of  the  prohibition,  from  passing  any 
law  "  sanctioning  in  any  manner,  directly  or  indirectly,  the  sus- 
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pension  of  specie  payments  by  any  person,  corporation,  or  asso- 
ciation, issuing  bank-notes  of  any  description."* 

«  Almost  immediately  after  the  suspension  of  specie  payments  by  the  New  York 
banks,  in  October,  1857,  a  meeting  of  the  Justices  of  the  Supreme  Court  of  the 
first  and  second  districts  was  held,  for  the  purpose  of  determining  the  proper 
course  to  be  pursued  in  respect  to  proceedings  that  might  be  instituted  against 
banks. 

The  following  minute  of  their  proceedings  is  of  interest  in  connection  with  the 
above  decision.  The  application  of  Livingston,  it  may  be  added,  was  made  just 
after  the  meeting  of  the  judges. 

At  a  meeting  of  the  justices  of  the  Supreme  Court,  held  for  the  purpose  of  de- 
termining a  uniform  course  of  action  among  themselves — 

Present,  Justices  Strong^  Emott,  Birdseye,  Mitchell,  Roosevelt,  Davies,  Clerke, 
and  Peabody, — the  following  opinions  were  unanimously  concurred  in  : 

In  all  cases  in  which  the  act  of  1849  is  applicable,  it  is  deemed  to  supersede  the 
provisions  of  the  Revised  Statutes  (2  Rev.  Stats.,  464,  §§  39-47).  Accordingly,  no 
creditor  of  a  bank  who  may  have  relief  under  that  act,  can  have  it  under  the  Re- 
vised Statutes.  That  act  gives  the  creditor  a  right  to  apply  to  a  justice  of  the 
Supreme  Court  only,  after  the  expiration  of  ten  days  from  the  refusal  of  a  bank 
to  pay  its  debts  or  liabilities. 

Even  then  a  temporary  and  immediate  injunction  can  be  granted  only  if  in  the 
opinion  of  the  judges  it  be  expedient  in  order  to  prevent  fraud  or  injustice. 

After  both  parties  shall  be  heard  before  the  judge,  he  is  to  determine  whether 
the  bank  is  clearly  solvent  or  not. 

A  bank  is  clearly  solvent  which  is  clearly  able  to  pay  all  its  debts,  although  it 
may  have  suspended  specie  payments  for  a  time.  In  the  case  of  the  North  Amer- 
ican Trust  and  Banking  Company,  this  principle  was  held  by  the  Supreme  Court 
(Curtis  v.  Leavitt,  17  Barb. ,  809,  see  p.  327)  and  the  Court  of  Appeals. 

When  a  bank  is  clearly  solvent,  and  its  officers  are  acting  in  good  faith,  no  re- 
ceiver should  be  appointed. 

Where  the  act  of  1849  does  rwt  apply,  if  the  part  of  the  Revised  Statutes  above 
referred  to  does  apply,  it  is  discretionary  on  the  part  of  the  Supreme  Court  to 
grant  an  injunction  or  not.  That  discretion  is  controlled  by  legal  rules,  and  the 
injunction  should  never  be  granted  if  the  bank  is  clearly  solvent. 

An  exparte  order  for  an  injunction  should  not  be  granted  even  after  a  suspension 
of  specie  payments,  unless  it  satisfactorily  appears  to  the  judge  that  it  is  necessary 
to  prevent  fraud  and  injustice. 

The  mere  fact  of  suspension  of  specie  payments  (when  it  is  general)  is  not  of  it- 
self sufficient  proof  of  fraud  or  injustice  to  authorize  such  injunction. 

As  a  general  rule,  it  is  not  expedient  to  grant  an  injunction  against  a  bank 
without  previous  notice. 

It  was  also  resolved  that  Justice  Mitchell  be  requested  to  furnish  a  copy  of  these 
opinions  to  each  of  the  justices  of  the  Supreme  Court  in  the  other  districts,  with 
a  request  that  they  respectively  communicate  to  him  their  views  on  the  same 
points. 
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HAWKINS  a.  THE  MAYOR,  &c.,  OF  THE  CITY  OF 
NEW  YORK. 

New  York  Superior  Court;  Special  Term,  September,  185T. 

APPEAL  FROM  JUSTICES'  COURT. — APPROVAL  OF  UNDERTAKING. 
— JURISDICTION. 

On  appeal  from  a  judgment  of  a  district  court  of  the  city  of  New  York,  the  appel- 
late court  cannot  be  justified  in  staying  proceedings  on  the  judgment  appealed 
from,  upon  any  other  grounds  than  those  prescribed  1>y  statute. 

It  teems,  that  the  New  York  Superior  Court  has  not  jurisdiction  of  appeals  from  the 
district  courts  of  the  city. 

Motion  for  an  order  staying  plaintiff's  proceedings  upon  a 
judgment  recovered  in  a  district  court,  and  appealed  from  by 
defendant. 

The  plaintiff  in  this  action,  Charles  Hawkins,  recovered  judg- 
ment against  the  defendants  on  July  27,  1857,  in  the  Third  Dis- 
trict Court,  before  Justice  Meech,  for  $73.75. 

Notice  of  appeal  to  the  Superior  Court  was  served  on  the 
clerk  of  the  District  Court  (the  justice  being  absent) ;  the  costs 
of  the  action,  and  $2,  for  the  return  of  the  justice,  were  paid 
to  him ;  and  at  the  same  time  the  usual  undertaking  on  appeal, 
executed  by  two  sureties,  was  delivered  to  him  on  the  part  of 
the  defendants.  The  undertaking  and  costs  were  delivered  on 
the  same  day  to  the  justice  by  the  clerk. 

The  plaintiff  had  previously  issued  an  execution,  under  which 
a  constable  had  levied  upon  and  advertised  for  sale  a  picture 
belonging  to  the  defendants.  The  sale  was  advertised  for  Au- 
gust 12,  1857.  The  justice  refused  to  approve  of  the  underta- 
king, and  the  defendants  obtained  a  mandamus  against  the 
justice  in  the  Supreme  Court  to  compel  such  approval,  which 
was  returnable  on  the  day  of  the  sale,  and  in  the  mean  time 
applied  to  this  court  to  stay  proceedings  upon  the  execution. 

A.  It.  Lawrence,  jr.,  for  the  motion. 

HOFFMAN,  J. — The  application  is  to  stay  a  sale  of  property 
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seized  upon  an  execution  issued  on  a  judgment  in  the  District 
Court  for  the  third  judicial  district,  against  the  defendants. 

Judgment  was  recovered  in  such  court  before  Mr.  Justice 
Meech  on  July  27,  185T,  in  favor  of  the  plaintiff,  for  the  sum 
of  $73.75.  Notice  of  appeal  to  this  court  was  thereupon  given, 
and  the  provisions  of  section  354  of  the  Code,  as  amended  in 
1857,  appear  to  have  been  fully  complied  with. 

The  appeal  then  being  perfected,  the  cause  may  be  treated  as 
in  this  court  for  the  purpose  of  being  here  reviewed,  if  this 
court  possesses  any  jurisdiction.  But  the  requirements  of  the 
statutes  have  not  been  complied  with,  so  as  to  make  the  appeal 
a  stay  of  proceedings. 

Sections  355,  356,  and  357  of  the  Code  are  in  force.  In  order 
to  stay  the  issuing  of  an  execution,  or  proceedings  under  it,  if 
issued,  the  undertaking  therein  prescribed  must  be  approved 
by  the  court  below.  It  appears  from  the  papers  before  me 
that  the  justice  refuses  or  avoids  approving  the  undertaking. 
A  mandamus  has  been  obtained  commanding  him  to  show 
cause  why  he  should  not  approve  it. 

The  mode  of  obtaining  a  stay  of  proceedings  is  regulated  by 
the  statute,  and  must  be  strictly  pursued.  The  subject  in  con- 
nection with  appeals  of  this  nature,  is  fully  discussed  in  Smith 
a.  Allen  (2  E.  D.  Smith's  G.  P.  R.,  260). 

This  court,  even  if  it  has  jurisdiction  of  the  appeal,  cannot 
be  justified  in  staying  proceedings  upon  any  other  grounds  than 
those  prescribed  by  the  statute. 

But  if  this  was  not  a  sufficient  answer  to  the  application,  I 
should  be  compelled  to  deny  it  upon  the  ground  that  this  court 
has  no  jurisdiction  of  appeals  from  the  district  courts  of  this 
city. 

I  shall  not  attempt  to  state  the  course  of  reasoning  which  has 
led  me  to  this  result,  because  the  point  has  been  argued  be- 
fore the  general  term  at  its  July  session,  and  will  receive  there 
a  full  investigation,  as  well  as  an  authoritative  decision.*  If  I 


°  The  case  referred  to  is  that  of  Day  a.  Swackhammer,  which  came  before  the 
general  term  of  the  New  York  Superior  Court  on  a  motion  to  dismiss  an  appeal 
taken  from  a  judgment  of  the  First  District  Court  of  the  city  of  New  York. 

The  judgment  appealed  from  in  that  case  was  recovered  Juie  24, 1857,  by  Noah 
S.  Day,  plaintiff,  against  Conrad  Swackhammer,  defendant,  and  was  for  $175  and 
costs.  The  defendant  appealed,  and  the  plaintiff  moved  to  dismiss  the  appeal. 
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am  right,  my  reason  will  be  unimportant ;  and  if  wrong,  the 
present  appeal  will  be  heard. 
Motion  denied. 


RENAUD  a.  CONSELYEA. 

Supreme  Court^  Second  District;  General  Term^  July^  1857. 

MORTGAGE  FORECLOSURE. — TRUST  FUNDS. 

Wherever  a  security  for  trust  funds  is  taken  by  the  trustee  in  his  individual  ca- 
pacity (though  he  be  described  as  trustee  in  the  instrument),  the  legal  title  to 
the  security  vests,  on  his  death,  not  in  his  successor  in  the  trust,  but  in  his  per- 
sonal representatives  ;  and  they  or  their  assignee  may  maintain  an  action  to 
collect  the  funds  secured ;  and  the  defendants  cannot  set  up  the  rights  of  the 
successor  in  the  trust  as  a  defence  to  the  action. 

The  decision  of  the  special  term  in  this  case  (4  Ante,  280) — affirmed. 

Appeal  from  a  decision  of  the  special  term  in  a  foreclosure 
case. 

The  defendants  in  this  action,  which  was  for  the  foreclosure 
of  a  mortgage,  now  appealed  from  the  decision  of  the  special 
term  that  plaintiff  was  entitled  to  judgment.  The  facts  in  the 

Thomas  Stevenson,  for  the  motion,  contended  that  the  Superior  Court  had  no  ju- 
risdiction of  the  appeal ;  that  though  such  jurisdiction  was  conferred  by  the  act 
of  April  13,  1857  (1  Laws  0/1857,  727,  ch.  341,  §  76),  it  was  taken  away  by  the 
act  of  April  17,  1857,  amending  section  352  (with  other  sections)  of  the  Code 
(2  Laws  of  1857,  560,  §  21). 

H.  D.  Birdsatt,  in  opposition,  contended  that  under  the  two  acts  above  men- 
tioned, the  Superior  Court  had  jurisdiction  of  appeals  from  judgments  rendered 
by  justices  of  the  district  courts  in  civil  actions,  and  that  the  Common  Pleas  had 
jurisdiction  of  appeals  from  judgments  rendered  by  such  justices  in  special  proceed- 
ings brought  before  them,  acting  as  officers  out  of  court,  and  not  as  a  court, — 
such  as  summary  proceedings  to  recover  possession  of  land. 

BOSWOETH,  J.,  on  October  10th,  announced  the  decision  of  the  court  dismissing 
the  appeal.  He  stared  that  the  judges  of  the  Common  Pleas  and  justices  of  the 
Superior  Court  had  consulted  together  on  the  subject,  and  had  come  to  the  con- 
clusion that  the  act  of  April  17th,  1857,  in  effect  abrogated  so  much  of  the  act  of 
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case  are  stated  in  our  report  of  the  decision  appealed  from, 
4  Ante,  280. 

James  Maurice,  for  the  appellants. 
Luther  It.  Marsh,  for  the  respondent. 

BY  THE  COURT* — S.  B.  STRONG,  J. — The  complaint  describes 
the  mortgage  as  one  given  to  Charles  Paget  in  his  own  right. 
The  mortgage  designates  him  as  the  administrator  of  John  De- 
voe,  deceased.  It  does  not,  however,  purport  to  convey  any 
thing  to  Paget  in  that  capacity ;  on  the  contrary,  all  but  the 
description  in  the  premises  indicates  a  conveyance  to  him  for 
his  own  use  and  benefit.  What  is  said  of  his  being  an  admin- 
istrator is  a  mere  description  of  the  person,  and  there  was  not 
therefore  any  fatal  variance  between  the  allegation  in  the  com- 
plaint and  the  proof. 

The  mortgage  is  not,  however,  conclusive  that  it  was  given 
to  Paget  as  his  own  property.  It  is  considered  as  a  mere  chat- 
tel interest,  and  the  proprietorship  may  be  proved  by  parol 
evidence.  As  the  suit,  to  be  sustainable,  must  have  been 
brought  by  the  party  in  interest,  it  would  have  been  compe- 
tent for  the  defendants  to  have  averred  in  their  answer,  and 
then  have  proved,  that  the  plaintiff  was  not  the  owner  of  the 
mortgage,  as  it  had  been  in  fact  given  to  Paget  in  his  repre- 
sentative capacity,  and  transferred  to  the  plaintiff  by  Paget's 
executor,  without  the  requisite  power  to  do  so.  Possibly,  too, 
the  defendants  might  have  availed  themselves  of  the  objection, 
if  the  want  of  interest  in  the  plaintiff  had  been  apparent  in  the 
mortgage  itself.  But  as  it  was  not,  the  defendants,  who  had  not 
averred  the  objection  in  their  answer,  could  not  produce  ulterior 
evidence  to  sustain  it.  That  might  have  been  done  by  perti- 

April  13th  as  gave  the  Superior  Court  power  to  entertain  appeals  from  judgments 
rendered  by  a  justice  of  one  of  the  district  courts  of  the  city,  and  conferred  that 
power  on  the  Common  Pleas. 

He  also  stated  that  he  was  authorized  by  all  the  judges  of  both  courts  to  state 
their  concurrence  in  this  conclusion. 

No  written  opinion  was  rendered. 

On  the  same  subject  consult  Davis  a.  Hudson>  Ante,  61 ;  The  People  on  r«L 
Morris  a.  Willis,  Ante,  205. 

°  Present,  S.  B.  Strong,  P.  J.,  Davies  and  Emott,  JJ. 
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nent  evidence  by  the  original  defendants,  who  had  insisted  upon 
the  defence  in  their  answer.  But  they  have  not  appealed,  and 
the  appellants  cannot  avail  themselves  of  an  objection  applicable 
only  to  others. 

It  seems  to  me,  however,  that  the  evidence  offered  by  the  ap- 
pellants was  not  competent,  and  was  therefore  eventually  prop- 
erly rejected.  It  may  be  doubted  whether  the  acts  of  the  mort- 
gagee, independently  of  the  mortgage,  could  be  properly  given 
in  evidence  to  defeat  the  claim  of  an  assignee.  It  could  not  be 
done,  J  think,  until  the  good  faith  of  the  assignment  had  been 
successfully  assailed.  Besides,  the  evidence  tendered  by  the 
appellants,  if  admitted,  would  not  have  gone  far  enough  to  sus- 
tain the  proposed  defence.  There  was  not  enough  in  the  in- 
ventory and  the  amount  to  prove  that  the  judgment  and  the 
mortgage  were  for  the  same  debt. 

The  omission  to  produce  the  bond  in  evidence  on  the  trial 
was  not  necessarily  fatal  to  the  plaintiff's  recovery.  As  the 
mortgage  recited  the  bond,  the  court  might  render  judgment  in 
favor  of  the  plaintiff;  and  if  the  non-production  of  the  original 
paper  at  the  trial  was  the  only  objection,  the  difficulty  may  be 
obviated  on  an  appeal  by  producing  the  document  at  the 
hearing. 

The  judgment  should  be  affirmed. 


STAHL  a.  CHARLES. 

Supreme  Court,  Second  District ;  Special  Term,  November,  1857. 
JUDICIAL   SALE. — RESALE. 

Under  what  circumstances  and  on  what  terms  a  resale  of  property  sold  at  a  ju-. 
dicial  sale  will  be  ordered. 

Motion  to  open  a  sale  on  foreclosure  and  for  a  resale. 

The  motion  was  twofold  :  one  made  by  the  defendant  Elliott, 
who  was  joined  as  guarantor  of  the  mortgage,  and  against  whom 
the  plaintiff  was  proceeding  to  enforce  the  payment  of  a  defi- 
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ciency  upon  the  sale  ;  the  other,  a  motion  on  behalf  of  the  plain- 
tiff on  the  ground  of  surprise  at  the  sale.  It  appeared  by  the 
affidavit  of  Mr.  Elliott  that  he  had  no  notice  of  the  sale,  and 
had  been  misled  by  the  statement  of  a  co-defendant  that  the  suit 
had  been  settled.  The  facts  in  relation  to  the  motion  of  the 
plaintiff  sufficiently  appear  in  the  opinion  of  the  court. 

Lyman  Abbott,  for  the  motion,  cited  the  following  authori- 
ties:— Lansing  v.  McPherson,  3  Johns.  Ch.,  424;  Collier  v. 
Whipple,  13  Wend.,  24 ;  Williamson  v.  Dale,  3  Johns.  Ch.,  270  ; 
Tripp  v.  Cook,  26  Wend.,  143  ;  Thompson  v.  Mount,  1  Barb., 
607 ;  Merchants'  Insurance  Company  v.  Hinman,  3  Abbotts1 
Pr.  R.,  455 ;  Requa  v.  Rea,  2  Paige,  339 ;  Lefevre  v.  Lara- 
way,.  22  Barb.,  167 ;  Billington  v.  Forbes,  10  Paige,  487-8 ; 
Wharton  v.  Thatcher,  cited  in  1  Barb.  Pr.,  539 ;  Ames  v.  Lock- 
wood,  13  Sow.  Pr.  E.,  555. 

G.  G.  Reynolds,  opposed,  cited  Barb.  Ch.  Pr.,  537-40  ;  Dun- 
can v.  Dodd,  2  Paige,  100  ;  American  Insurance  Company  v. 
Oakley,  9  Paige,  259  ;  Tripp  v.  Cook,  26  Wend.,  142  ;  William- 
son v.  Dale,  3  Johns.  Ch.  P.,  290-92  ;  Thompson  v.  Mount, 
1  Barb.,  607. 

BIRDSEYE,  J. — The  sale  in  this  case  cannot  be  set  aside  on  the 
ground  of  inadequacy  of  price,  though  that  was  very  consider- 
able. But  I  think  it  ought  to  be  set  aside  within  the  cases  that 
have  been  decided  on  the  ground  of  surprise  and  misappre- 
hension, created  by  the  conduct  of  the  officer  who  conducted 
the  sale.  (See  22  Barb.,  173,  and  cases  there  cited.) 

The  agent  of  the  plaintiff  attended  at  the  time  and  place  ap- 
pointed for  the  sale,  in  order  to  procure  a  postponement  of  the 
sale,,  and  to  give  the  sheriff  conducting  it  directions  not  to  al- 
low the  property  to  be  sold  to  any  person  other  than  the  plain- 
tiff, for  less  than  the  amount  of  the  judgment  and  costs.  The 
agent  was  induced  by  the  sheriff  to  relinquish  the  idea  of  post- 
ponement, and  to  proceed  at  that  time  to  the  sale.  The  reason 
urged  by  the  sheriff  for  allowing  the  sale  to  be  then  had  was, 
that  the  agent  of  Cone  (who  subsequently  purchased)  was  pres- 
ent, and  that  the  premises  would  probably  sell  well. 

The  amount  due  to  the  plaintiff  for  principal,  interest,  and 
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cqgts,  together  with  the  expenses  of  sale,  was  about  $1650.  The 
plaintiff's  agent  instructed  the  sheriff  not  to  sell  the  property 
for  less  than  that  sum  to  any  one  except  the  plaintiff,  and  also 
requested  the  sheriff  to  communicate  such  instructions  to  the 
auctioneer.  The  sheriff  agreed  to  do  so,  and  agreed  to  see  to 
it,  and  stated  that  the  auctioneer  would  not  sell  without  his 
knowing  it.  The  sheriff  directed  the  plaintiff's  agent  to  bid 
for  the  plaintiff.  These  facts  appear  upon  the  affidavits,  both 
of  the  agent  and  the  sheriff. 

The  sale  proceeded,  and  the  property  was  struck  off  to  Cone 
for  $1450.  But  neither  the  plaintiff's  agent,  nor  the  sheriff, 
heard  Cone's  bid.  They  both  supposed  that  the  bid  accepted 
was  made  by  Titcomb  for  the  benefit  of  the  plaintiff,  and  the 
purchaser  was  so  informed  the  moment  the  auctioneer's  ham- 
mer fell.  The  mistake  was  explained  to  him  ;  the  instructions 
given  to  the  sheriff  were  communicated  to  him,  and  he  was  re- 
quested to  waive  the  bid,  and  allow  the  sale  to  proceed.  This 
request  was  refused.  I  think  it  should  have  been  granted  ;  and 
the  sheriff  and  auctioneer  might  properly  have  interfered,  and 
have  put  up  the  property  again  for  sale,  so  that  by  an  actual 
competition,  free  from  surprise  or  misapprehension,  the  fair  value 
of  the  premises  might  have  been  obtained. 

That  this  was  not  done,  is  abundantly  obvious.  Nor  do  I 
doubt  that  the  court  has  the  power,  and  is  bound  to  interfere. 

It  is  true  there  was  some  inattention  on  the  part  of  the  plain- 
tiff's agent ;  but  the  sheriff  had  previously  assured  him  that  the 
property  should  not  be  sold  for  less  than  $1650  to  any  person 
but  the  plaintiff.  The  agent  relied  on  this  assurance.  It  be- 
came thus  a  case  of  misapprehension,  rather  than  of  neglect,  on 
the  part  of  the  plaintiff;  and  as  the  mistake  was  made  known 
so  instantaneously,  while  all  the  means  existed  for  correcting  it 
forthwith,  and  before  the  purchaser  signed  the  memorandum  of 
purchase,  or  paid  his  deposit,  I  cannot  see  what  equity  the  pur- 
chaser has  to  retain  the  bid.  It  was  the  fruit  of  a  momentary 
mistake  or  misapprehension.  It  would  be  unwarrantably  harsh, 
by  reason  of  such  a  misapprehension,  to  impose  on  the  plaintiff 
the  danger  of  losing  a  part  of  his  debt,  or  on  the  guarantor, 
Elliott,  the  burden  of  paying  the  deficiency. 

On  the  next  day  after  the  sale,  the  plaintiff's  attorney  applied 
to  the  purchaser,  and  requested  him  to  reopen  the  sale  ;  offering, 
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if  that  was  done,  to  guaranty  that  the  premises  should  produce 
$1650  on  the  new  sale,  and  to  repay  at  once  the  deposit,  with 
interest,  costs,  and  damages.  But  this  offer  was  refused. 

Some  time  elapsed,  after  this  offer,  before  the  papers  for  the 
present  motion  were  served  ;  and  during  that  interval,  the  pur- 
chaser may  have  incurred  expenses  in  examining  the  title,  and 
preparing  to  complete  his  purchase. 

The  plaintiff's  motion  to  set  aside  the  sale  must,  therefore, 
be  granted,  on  condition  that  he  repay  to  the  purchaser  the 
amount  of  his  deposit,  with  interest,  and  the  fees  paid  to  the 
auctioneer,  together  with  interest  on  such  sum  as  he  may  have 
provided  and  kept  in  reserve  for  the  completion  of  his  purchase, 
and  the  costs  of  opposing  this  motion,  $10  ;  and  such  disburse- 
ments as  were  paid  or  incurred  in  examining  the  title,  before 
notice  of  this  motion  was  given.  Or  in  case  the  purchaser  shall 
consent  to  pay  upon  his  purchase  such  further  sum  as  shall  be 
sufficient  to  satisfy  the  amount  which  was  due  to  the  plaintiff  on 
the  day  of  the  former  sale,  for  principal,  interest,  and  costs,  with 
the  expenses  of  that  sale,  deducting  the  sum  of  $10  for  costs  of 
opposing  this  motion,  the  motion  to  set  aside  the  sale  must  be 
denied,  and  the  sale  must  stand.  If  the  purchaser  elects  to  have 
the  sale  stand  on  these  terms,  he  may  have  thirty  days  to  com- 
plete his  purchase,  after  the  entry  of  this  order  :  notice  of  such 
election  to  be  given  to  the  plaintiff's  attorney  within  five  days 
after  the  service  of  this  order. 


HOPKINS  a.  ADAMS. 

New  York  Superior  Court ;  General  Term,  October,  1857. 

ACTION  FOB  SPECIFIC  PERSONAL  PROPERTY. — DEATH  OF  DEFEND- 
ANT.— ABATEMENT. 

An  action  for  the  recovery  of  possession  of  specific  personal  property  against  a 
sole  defendant,  wholly  abates  if  the  defendant  dies  before  verdict  or  judgment ; 
and  the  court  has  no  power  in  such  case  to  order  the  action  to  be  continued 
against  the  personal  representatives  of  defendant. 
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Appeal  from  an  order  at  chambers  denying  an  application  for 
the  continuance  of  an  action  against  the  administrators  of  a  de- 
ceased defendant. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

Mr.  Dyett,  for  the  appellant. 
Mr.  Ta/ppen,  for  the  respondent. 

BY  THE  COURT* — DUEK,  C.  J. — In  this  action,  which  is  for 
the  delivery  of  personal  property,  the  defendant,  before  any 
verdict  or  judgment  has  been  rendered,  has  died  intestate,  and 
the  plaintiff  has  applied  to  the  court,  by  a  petition,  for  the  con- 
tinuance of  the  suit  against  the  administrator  of  the  deceased, 
as  the  defendant.  It  appears  from  the  papers  that  the  defend- 
ant obtained  a  return  of  the  property  in  question  by  complying 
with  the  provisions  of  section  211  of  the  Code,  and  consequently 
that  the  plaintiff,  if  his  application  shall  be  denied,  will  lose  the 
benefit  of  the  security  which  the  defendant,  in  order  to  obtain 
this  return,  was  required  to  give. 

The  application  has  been  denied  by  Mr.  Justice  Bosworth, 
to  whom  it  was  made,  upon  the  ground  that  the  court  has  no 
power  to  grant  it ;  and  the  case  is  now  before  us  upon  an  ap- 
peal from  his  decision. 

The  question  therefore  is,  whether  the  death  of  a  sole  defend- 
ant before  verdict  or  judgment  in  an  action  like  the  present,  puts 
an  end  to  the  further  prosecution  of  the  suit,  so  as  to  impose 
upon  the  plaintiff  the  necessity  of  bringing  a  new  action  or 
abandoning  his  claim,  or  whether  he  is  not  entitled  to  have  the 
action  revived  and  continued  against  the  personal  representa- 
tives of  the  deceased.  In  fewer  words,  whether  the  death  abates, 
or  merely  suspends,  the  action. 

It  is  not  denied  that  at  common  law  every  personal  action, 
whether  founded  upon  contract  or  upon  tort,  is  terminated,  with- 
out the  possibility  of  its  revival,  by  the  death  of  a  sole  plaintiff 
or  sole  defendant  at  any  time  before  a  final  judgment  has  been 
rendered.  There  seems  to  have  been  no  exception  from  the 
rule  that  "  Actio  personalis  moritur  cum  persona."  But  the 
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question  has  been  seriously  contested  whether  the  action  of  re- 
plevin, for  which  that  for  the  claim  and  delivery  of  personal 
property  is  now  substituted,  was  a  personal  action  within  the 
meaning  of  the  rule,  or  a  proceeding  in  rem,  which  never 
abates  so  long  as  the  subject  remains  in  esse ;  and  upon  this 
question  there  is  a  conflict  in  the  decisions,  both  in  England  and 
in  some  of  our  sister  States.  In  this  State,  however,  it  is  defini- 
tively settled  that  replevin  was  as  truly  a  personal  action  as  tres- 
pass or  trover,  and,  like  them,  was  by  the  rule  of  the  common  law 
subject  to  abatement.  Such  was  the  decision  of  the  Supreme 
Court  in  Webber's  Executors  v.  Underbill  (19  Wend.,  447),  and 
of  the  Court  of  Appeals  in  Burke  v.  Luce  (1  Comst.,  163). 

It  follows  that  the  order  denying  the  application  of  the  plain- 
tiff must  be  affirmed,  unless  it  has  been  shown  that  there  are 
statutory  provisions  now  in  force  that  exempt  the  action  for  the 
claim  and  delivery  of  personal  property  from  the  rule  of  the 
common  law,  and  make  it  our  duty  or  give  us  the  power  to 
grant  the  relief  that  is  asked. 

That  there  are  such  provisions  has  been  earnestly  contended 
by  the  counsel  for  the  plaintiff;  and  he  rested  his  argument 
partly  upon  section  121  of  the  Code  and  partly  upon  certain 
sections  of  the  Revised  Statutes,  to  which  I  shall  hereafter  par- 
ticularly advert. 

Section  121  of  the  Code  declares  that  "  no  action  shall  abate 
by  the  death,  or  marriage,  or  other  disability  of  a  party,  or  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action  sur- 
vive or  continue." 

The  effect  of  this  provision  undoubtedly  is,  that  an  action  is 
not  abated  by  the  death  of  a  sole  defendant,  if  an  action  for 
the  same  cause  may  be  maintained  against  his  personal  repre- 
sentatives, his  executors,  or  administrators.  In  all  such  cases, 
it  may  be  justly  said  that  the  cause  of  action  survives.  It  may 
also  be  admitted  that  in  an  action  for  the  delivery  of  personal 
property,  the  cause  of  action  is  the  wrongful  taking  or  wrong- 
ful detention  of  the  property.  Hence,  if  it  has  been  proved 
that  an  action  for  the  delivery  of  personal  property  may  be 
maintained  against  an  executor  or  administrator,  founded  on  a 
wrongful  taking  or  wrongful  detention  of  the  property  by  his 
testator  or  intestate,  the  argument  for  the  plaintiff  is  complete, 
and  instead  of  affirming  the  order  from  which  he  has  appealed, 
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it  will  be  our  duty  to  reverse  it,  and  grant  him  the  relief  he 
has  asked. 

It  is  not  pretended  that  there  are  any  provisions  in  the  Code 
that  either  expressly,  or  by  any  reasonable  intendment,  have 
given  a  right  to  maintain  such  an  action,  for  such  a  cause, 
against  the  personal  representatives  of  a  wrong-doer. 

The  question,  therefore,  whether  such  an  action  may  be  main- 
tained, turns  entirely  upon  those  provisions  in  the  Revised 
Statutes  to- which  we  were  referred,  and  to  which  I  shall  now 
advert. 

The  5th  section  of  the  title  which  treats  of  the  "  rights  and 
liabilities  of  executors  and  administrators,"  declares  that  "  any 
person  or  his  personal  representatives  shall  have  actions  of 
trespass  against  the  executor  or  administrator  of  any  testator 
or  intestate,  who  in  his  lifetime  shall  have  wasted,  destroyed, 
taken,  or  carried  away,  or  converted  to  his  own  use,  the  goods 
or  chattels  of  any  such  person,  or  committed  any  trespass  upon 
the  real  estate  of  any  such  person"  (2  Rev.  Stats.,  114,  §  5). 

No  observations  can  be  necessary  to  show  that  this  section, 
standing  alone,  lends  no  support  whatever  to  the  argument  for 
the  plaintiff.  The  action  which  it  gives  is  trespass,  not  replevin. 
It  relates  to  an  action  in  which  damages  only  are  recoverable, 
and  cannot,  without  violence,  be  extended  to  an  action  .in  which 
a  judgment  may  be  rendered  against  the  defendant  personally, 
for  the  delivery  of  the  property  claimed,  or  its  value. 

But  the  section,  it  has  been  insisted,  has  been  rendered  not 
merely  applicable,  but  controlling,  by  a  subsequent  provision  in 
the  title  which  contains  "  general  provisions  concerning  suits 
and  proceedings  in  civil  cases"  (2  Rev.  Stats.,  550,  §  16,  553). 

The  16th  section  in  this  title  gives  a  right  to  a  plaintiff  to 
bring  an  action  on  the  case  to  recover  damages  for  an  injury  to 
personal  property  in  all  cases  in  which  an  action  of  trespass  for 
the  same  injury  might  by  law  be  brought.  It  is  not  asserted 
that  before  the  Code  this  section  was  ever  construed,  or  could 
be  construed,  as  giving  a  right  to  maintain  an  action  of  re- 
plevin against  an  executor  or  administrator  for  a  wrongful  taking 
or  detention  of  personal  property  by  his  testator  or  intestate ; 
but  the  argument  founded  on  the  section  is,  that  every  action 
imder  the  Code  is  essentially  an  action  upon  the  case,  and  con- 
sequently that  an  action  for  the  claim  and  delivery  of  personal 
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property  is  included,  as  such  an  action  may  now  be  brought  in 
every  case  in  which  an  action  for  trespass  for  an  injury  to  per- 
sonal property  could  formerly  have  been  maintained.  As  trespass 
could  then  be  maintained  against  an  executor  or  administrator, 
an  action  for  claim  and  delivery  may  now  be  substituted.  There 
may  be  some  ingenuity  in  the  argument,  but  its  fallacy  is  so 
apparent  that  we  hardly  think  it  demands  a  reply.  An  action 
for  the  claim  and  delivery  of  personal  property  can  with  no 
more  propriety  be  now  termed  an  action  upon  the  case,  than 
the  action  of  replevin  before  the  Code  was  enacted.  It  is  now, 
as  under  a  different  name  it  then  was,  an  action  peculiar  in  its 
character,  distinguished  from  all  others  by  the  mode  of  its  com- 
mencement, the  nature  of  the  subsequent  proceedings,  and  the 
form  and  effect  of  the  judgment  to  be  rendered ;  and  to  this  I 
add,  that  the  substituted  action  under  section  16,  is  in  terms  lim- 
ited to  the  recovery  of  damages. 

The  next  provision  in  the  Revised  Statutes  that  was  some- 
what relied  on,  is  found  in  section  2  of  the  title  which  relates 
exclusively  to  the  "  action  of  replevin"  (2  Rev.  Stats.,  522, 
§  2).  My  own  conviction  is,  that  none  of  the  provisions  in  this 
title  are  now  in  force,  for  although  not  expressly  repealed,  they 
are,  it  appears  to  me,  wholly  superseded  by  those  provisions 
in  the  Code  \vhich  relate  to  the  same  action  under  a  different 
name,  and  were  plainly  designed  to  embrace  the  whole  subject 
of  which  they  treat.  The  argument  for  the  repeal  of  this  title 
is  exactly  the  same  that  led  this  court  to  hold,  that  the  provis- 
ions in  the  Revised  Statutes  in  relation  to  double  costs,  although 
not  "  in  terms  abolished,  are  so  by  a  necessary  implication." 
(Moore  v.  Westervelt,  3  Sandf.,  362-4.) 

But  waiving  this  objection,  and  admitting  that  the  right  of 
action  that  is  given  by  the  section  in  question  has  not  been 
taken  away  by  the  Code,  it  remains  to  be  seen  whether  this  was 
a  right  of  action  against  the  personal  representatives  of  a  wrong- 
doer. The  section  declares  that  "  whenever  by  any  statute  any 
executor  or  others,  suing  in  the  right  of  another,  are  authorized 
to  maintain  actions  of  trespass  for  any  personal  property  wrong- 
fully taken,  such  persons  are  authorized  to  maintain  actions  of 
replevin  for  such  property." 

We  cannot  see  that  this  section  at  all  advances  the  argument 
for  the  plaintiff.  It  is  true  that  the  action  which  it  gives  is 
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replevin,  but  the  right  to  maintain  this  action  is  only  given  when 
there  has  been  a  "  wrongful  taking"  of  the  property  sought  to 
be  recovered.  It  is  not  given  when  the  only  gravamen  alleged, 
as  in  the  complaint  before  us,  is  a  wrongful  detention.  Next, 
the  action  is  given  only  to  those  who  are  authorized  by  statute 
to  maintain  an  action  of  trespass  relative  to  the  same  property ; 
but  there  is  no  statute  which  authorizes  the  personal  representa- 
tives- of  the  injured  party  to  maintain  an  action  of  trespass  for 
the  "  wrongful  detention"  of  the  property ;  and  lastly,  the  words 
of  the  section  refer  only  to  an  action  to  be  brought  by  the  rep- 
resentatives of  the  injured  party,  and  cannot  by  any  latitude  of 
construction  be  extended  to  an  action  against  the  representatives 
of  the  wrong-doer. 

The  last  sections  in  the  Revised  Statutes  to  which  we  were 
referred,  are  sections  1  and  2  in  the  title  "  of  suits  against  exec- 
utors and  administrators"  (2  Rev.  Stats.,  447,  §§  1,  2).  The  pro- 
visions in  these  sections  are  those  upon  which  the  counsel  for 
the  plaintiff  laid  the  chief  stress  of  his  argument,  and  they  are 
those  that  alone  have  created  any  hesitation,  approaching  to  a 
doubt,  in  our  own  minds. 

Section  1  provides  that  "for  wrongs  done  to  the  property, 
rights  or  interests  of  another,  for  which  an  action  might  be  main- 
tained against  the  wrong-doer,  such  action  may  be  brought  by 
the  person  injured,  or  after  his  death  by  his  executors  or  ad- 
ministrators against  such  wrong-doer,  and  after  his  death  against 
his  executors  or  administrators  in  the  same  manner  and  with 
the  like  effect  in  all  respects  as  actions  founded  upon  contracts. 

Section  2  merely  declares  that  the  preceding  section  shall  not 
extend  to  actions  for  slander,  libel,  false  imprisonment,  and 
some  other  actions,  among  which,  however,  replevin  is  not  in- 
cluded. 

The  question  therefore  is,  whether  replevin  is  comprehended 
by  the  general  words  of  the  first  section ;  for  if  so,  it  is  certain 
that  the  action,  when  brought  against  the  wrong-doer,  is  not 
abated  by  his  death,  since  an  action  for  the  same  wrong  is 
given  by  express  words  against  his  executors  and  administra- 
tors. The  cause  of  action  therefore  survives  within  the  meaning 
of  the  Code. 

The  argument  for  the  plaintiff  is,  that  replevin  is  just  as 
certainly  an  action  for  a  wrong  to  property  as  trespass  or  trover, 
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and  that  there  can  be  no  distinction  in  this  respect  between  re- 
plevin and  the  action  which  the  Code  has  substituted  for  it,  but 
which  is,  in  reality,  the  same  action  by  a  different  name ;  and 
the  counsel  cited  several  authorities  as  proving  that,  both  by 
judges  and  text- writers,  replevin  has  invariably  been  treated  as 
an  action  founded  upon  tort ;  in  other  words,  an  action  for  a 
wrong. 

The  citation  of  these  authorities  was  quite  needless,  for  as 
the  cause  of  action  in  replevin,  and  in  the  action  substituted 
by  the  Code,  is  either  a  wrongful  taking  or  a  wrongful  deten- 
tion of  the  property  demanded,  it  is  undoubtedly  true  that  the 
action  is  for  a  wrong  to  property  or  the  rights  of  its  owners, 
but  it  by  no  means  follows  that  it  is  therefore  an  action  to  which 
the  provisions  in  the  section  we  are  considering,  broad  as  they 
seem,  were  meant  to  apply. 

An  action  to  recover  the  possession  of  personal  property, 
which  is  the  true  name  of  the  action  given  by  the  Code  (§  206), 
is  an  action  for  a  wrong,  in  the  same,  and  no  other,  sense  than 
an  action  to  recover  the  possession  of  land.  In  each  case,  if 
the  plaintiff  is  the  true  owner  of  the  property  he  claims,  a  wrong 
is  done  to  him  by  the  defendant  in  withholding  its  possession, 
and  it  is  this  wrong  that  alone  gives  rise  to  the  action  ;  but  in 
each  case  the  main  object  of  the  action  is  the  recovery  of  the 
property  itself,  not  the  recovery  of  damages  as  a  compensation 
for  the  wrong  which  is  the  cause  of  action,  that  the  plaintiff  is 
bound  to  prove.  Hence  there  is,  in  truth,  no  more  reason  for 
applying  the  provisions  of  the  section  to  the  action  of  replevin 
than  to  that  of  ejectment ;  and  that  they  were  intended  to  ap- 
ply to  the  latter,  we  cannot  believe  has  ever  been  contended  or 
supposed.  Such  a  construction,  however,  can  only  be  excluded 
by  limiting  the  application  of  the  section  to  actions  in  which 
the  recovery  of  damages  is  the  only  relief  that  is  sought;  and 
that  this  limitation  was  intended  by  the  Legislature,  we  think 
is  made  evident  by  the  concluding  words  of  the  section,  which 
require  that  the  action  which  it  authorizes  shall  be  prosecuted 
"  in  the  same  manner  and  with  the  like  effect,  in  all  respects,  as 
actions  founded  upon  contracts.'1'1  The  recovery  in  an  action 
upon  contract  is  only  of  a  sum  of  money,  and  the  effect  of  a 
judgment  when  recovered  against  executors  or  administrators 
is  only  to  bind  the  assets  of  their  testator  or  intestate  in  their 
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hands.  It  therefore  seems  to  us  that  the  necessary  effect  of  this 
provision  is  to  confine  the  section  to  actions  sounding  in  dam- 
ages only,  and  in  which  the  judgment,  when  recovered  against 
an  executor  or  administrator,  is  to  be  paid  in  the  due  course  of 
administration,  and  is  not  a  judgment  binding  the  defendant 
personally,  which  certainly  appears  to  be  the  effect  of  a  judg- 
ment in  favor  of  the  plaintiff  in  replevin,  and  in  the  action 
substituted  by  the  Code.  It  is  only  by  this  construction  that 
the  words  that  the  actions  authorized  shall  be  prosecuted  "  with 
the  like  effect  in  all  respects  as  actions  upon  contracts,"  can 
be  satisfied.  We  add  that  the  notes  of  the  revisors  render  it 
certain  that  they  meant  that  the  section  should  be  understood 
with  the  limitation  that  we  adopt,  since  in  an  additional  section 
which  they  proposed,  but  which  was  not  enacted,  for  the  pur- 
pose of  continuing  an  action  brought  against  a  wrong-doer  in 
the  event  of  his  death  against  his  personal  representatives,  they, 
in  express  words,  describe  the  action  as  one  for  the  recovery  of 
damages. 

Other  reasons  might  be  added  to  justify  the  conclusion  to 
which  we  have  come,  but  we  deem  it  needless  to  pursue  the 
discussion.  "We  all  concur  in  the  opinion  of  the  judge  at  cham- 
bers, that  we  have  no  power  to  grant  the  petition  of  the  plain- 
tiff, and  the  order  appealed  from  must  therefore  be  affirmed 
with  costs. 


KOETEIGHT  a.  CADY. 

Supreme  Court,  Fwst  District ;  General  Term,  February,  1857. 
TKNDEB. — LIEN  OF  MORTGAGE. — TAXES. 

An  answer  to  a  bill  for  foreclosure,  which  avers  tender  of  the  principal,  Ac.,  due 
on  the  mortgage,  but  does  not  allege  a  readiness  still  to  pay  the  same,— or  that 
it  is  paid  into  court, — nor  offers  to  pay  it  into  court, — is  defective. 

It  is  essential  to  a  perfect  tender  that  the  party  should  not  only  once  offer  to  pay 
the  money,  but  that  he  should  be  always  ready  to  pay  it ;  and  unless  this  read- 
iness existed,  and  is  pleaded,  the  tender  is  a  nullity  and  does  not  protect  the 
defendant  even  from  the  payment  of  subsequent  costs  and  interest. 
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The  lien  of  a  mortgage  is  not  so  far  discharged  by  tender  and  refusal  after  the 

law-day,  as  to  bar  a  foreclosure. 
The  cases  in  this  State,  on  this  subject,  reviewed. 
The  mortgagee  who,  as  such,  pays  taxes  on  the  mortgaged  premises  has  a  lien 

on  the  land  therefor. 

Appeal  from  a  judgment  of  the  special  term. 

This  action  was  commenced  in  1847  in  the  Supreme  Court 
in  equity,  by  a  bill  for  the  foreclosure  of  a  mortgage,  by  Nich- 
olas G.  Kortright  against  Joseph  Blunt,  John  Holmes  Agnew 
and  Emeline  his  wife,  and  Howard  C.  Cady. 

The  action  came  on  to  be  tried  before  Mr.  Justice  Cowles  at 
special  term,  March  16,  1855,  when  the  following  facts  were 
proved,  and  were  found  by  the  judge  as  his  conclusions  of  fact. 

The  mortgage  in  question,  bearing  date  February  2, 1846,  was 
made  by  the  defendant  Joseph  Blunt,  then  owner  in  fee  of  the 
mortgaged  premises,  to  Jonathan  Miller,  to  secure  $2400,  and 
was  junior  to  a  still  larger  one  outstanding  on  the  same  prem- 
ises, and  then  held  by  the  Mutual  Insurance  Company. 

Both  of  these  mortgages  were  upon  premises  known  on  the 
tax-rolls  of  the  city  of  New  York  as  Nos.  8486,  8487,  8488, 
8488£,  8489,  1534,  and  1533  of  the  Sixteenth  Ward. 

In  1846  the  Mutual  Insurance  Company  obtained  a  decree 
for  foreclosure  and  sale  under  the  mortgage,  and  report  of  the 
sale  was  made  on  May  21,  1847.  Meantime,  and  on  March 
20,  1847,  the  plaintiff  Kortright  had  become  assignee  and 
holder  of  the  second  of  Blunt's  mortgages,  which  was  the  one 
now  in  suit. 

At  the  master's  sale  under  the  decree  in  favor  of  the  Mu- 
tual Insurance  Company,  all  the  lots  were  put  up  for  sale  by 
the  master  and  bid  off,  Kortright,  the  plaintiff,  bidding  in  a 
portion  of  them,  including  No.  1533,  which  was  the  last  sold. 
But  on  subsequently  finding  that  the  whole  moneys  directed  by 
the  decree  to  be  paid  had  been  raised  without  resorting  to  the 
avails  of  No.  1533,  the  master  refused  to  give  plaintiff  a  deed 
for  that  lot. 

On  No.  1533,  at  the  time  of  such  foreclosure  sale,  there  were 
outstanding  unpaid  taxes,  for  the  year  1843,  for  the  year  1845, 
for  the  year  1846. 

Kortright,  as  the  next  and   oldest  encumbrancer  after  the 
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Mutual  Insurance  Company,  became  entitled  to  the  whole  of  the 
surplus  moneys  under  that  sale. 

From  the  moneys  retained  under  the  foreclosure  sale,  the 
master  paid  the  moneys  provided  for  by  the  decree,  and  the 
whole  of  the  taxes,  including  the  assessments  on  lot  1533,  but 
refused  to  refund  the  sums  paid  in  for  taxes  on  1533,  after  he 
found  it  unnecessary  to  ccfavey  that  lot.  The  surplus  then  re- 
maining after  such  taxes  had  been  paid  were  something  over 
$300,  and  were  paid  over  to  Kortright ;  and  thus  he  in  effect 
paid  the  taxes  on  1533,  since  such  payment  diminished,  pro 
tanto,  the  surplus  moneys. 

The  equity  of  redemption  of  the  mortgaged  premises  in  ques- 
tion (lot  1533)  was  sold  by  Blunt  to  the  defendant  John  H. 
Agiiew,  subject  to  the  mortgage  in  question,  and  by  Agnew  was 
conveyed  to  the  defendant  H.  C.  Cady,  in  June,  1847. 

Cady  took  without  knowledge  or  notice,  constructive  or  other- 
wise, that  Kortright  claimed  that  the  taxes  on  lot  1533  above 
mentioned  were  a  lien  on  the  land  ;  for  by  the  tax-books  they 
appeared  to  have  been  paid. 

In  August,  1847,  Cady  tendered  the  plaintiff's  attorney  the 
whole  amount  remaining  unpaid  on  the  mortgage,  and  the  costs 
of  suit  up  to  that  date,  which  the  plaintiff's  attorney  refused  to 
receive  unless  he  would  also  pay  the  aforesaid  taxes  on  lot 
1533,  which  the  master  had  paid  out  of  avails  of  the  sale  under 
the  Mutual  Insurance  Company's  mortgage  as  above  stated. 
This  sum  Cady  refused  to  pay. 

The  plaintiff  was  not  in  this  city  (his  place  of  residence)  when 
that  tender  was  made,  nor  had  his  attorney  any  authority  to  re- 
ceive the  money  further  than  was  incident  to  his  general  powers 
as  attorney. 

The  mortgage  in  question  was  now  charged  on  lot  1533  alone, 
the  other  lots  which  it  covered  originally  having  been  sold  under 
the  Mutual  Insurance  Company's  foreclosure  sale. 

There  was  no  testimony  to  show  that  Blunt  knew  or  was  ap- 
prised, at  the  time,  of  the  tender  made  by  Cady  to  the  plaintiff. 
After  such  tender,  Cady  was  made  a  party  defendant. 

Upon  the  foregoing  facts,  it  was  contended  for  the  defendant 
Cady  that  the  premises  were,  by  his  tender  in  August,  1847, 
discharged  from  the  lien  of  the  mortgage. 

It  was  contended  for  the  plaintiff  that  this  was  not  so,  for  two 
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reasons :  first,  the  tender  did  not  embrace  the  taxes  paid  by 
Kortright,  which  were,  it  was  claimed,  a  lien  on  the  land  ; 
and,  second,  the  tender  was  not  in  time,  being  after  the  law-day. 
The  judge  was  of  opinion  that  the  tender  was  insufficient 
for  the  latter  reason ;  and  that  the  plaintiff  was  entitled  to  the 
usual  judgment  of  foreclosure.  The  following  opinion  was  ren- 
dered : — 

COWLES,  J. — The  lien  of  the  taxes  which  had  been  charged 
upon  lot  1533,  was  discharged  by  the  payment  made  by  the 
master  out  of  the  surplus  moneys  on  foreclosure  of  the  Mutual 
Insurance  Company's  mortgage,  and  that  lien  could  not  be 
made  to  attach  to  the  land  again  in  favor  of  Kortright  particu- 
larly, as  against  a  subsequent  and  bonafide  purchaser  for  value. 
Such  was  the  case  with  Cady.  This  is  not  the  case  of  a  pay- 
ment of  taxes  by  the  mortgagee  voluntarily,  in  order  to  save  the 
premises  from  a  tax  sale,  and  thus  tacking  such  lien  for  taxes 
to  his  mortgage,  and  presenting  it  as  a  charge  on  the  land  in 
his  own  favor.  It  was  a  payment  made  by  mistake  on  the  part 
of  the  master,  at  a  time  when  he  supposed  he  would  need  the 
avails  of  lot  No.  1533  to  make  up  the  amount  to  be  raised 
under  the  decree. 

It  is  enough,  however,  so  far  as  the  defendant  Cady  is  con- 
cerned, to  say  that  he  has  purchased  without  knowledge  or  no- 
tice of  the  facts  respecting  such  taxes,  and  they  being  extin- 
guished of  record,  cannot  be  recharged  as  against  him. 

The  plaintiff,  therefore,  had  no  right  to  insist  on  the  amount 
of  those  taxes  being  embraced  in  Cady's  tender. 

The  next  question  is,  did  the  tender  made  by  Cady,  in  Au- 
gust, 1847,  discharge  the  mortgaged  premises  from  the  lien  of 
this  mortgage  ? 

The  courts  of  law  and  equity,  in  this  State,  have  not  been  • 
agreed  whether  tender  after  law-day  operated  a  discharge  of 
the  lien  of  the  mortgage. 

The  Court  of  Chancery  has  held  that  it  did  not  (Merritt  v.  Lam- 
bert, 7  Paige,  344).  The  Supreme  Court  has  held  that  it  did 
(Jackson  v.  Crafts,  18  Johns.,  110  ;  Farmers'  Insurance  &  Loan 
Company  v.  Edmonds,  20  Wend.,  541).  The  case  of  Post  v.  Ar- 
nott  (2  Den.,  344),  in  the  late  Court  of  Errors,  has  left  the  quea- 
tion  still  in  doubt. 
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Under  these  circumstances,  I  feel  inclined  to  follow  the  ruling 
of  the  former  Court  of  Chancery  upon  this  question. 

There  are  obvious  reasons  why  a  tender  on  the  day  the  mort- 
gage falls  due  shall  be  held  to  discharge  the  lien. 

That  is  the  day  of  payment  fixed  by  the  security  itself:  Both 
parties  are  supposed  to  act  in  reference  to  it,  and  to  know  the 
exact  amount  then  due.  The  mortgagor  is  then  bound  to  pay, 
and  the  mortgagee  to  receive  the  money.  Neither  can  be 
taken  by  surprise  ;  and  tender  then  by  the  mortgagor  is  equiv- 
alent to  payment,  so  far  as  the  right  to  a  longer  lien  on  the  land 
is  concerned. 

But  if  the  mortgagor  allows  that  day  to  pass,'  and  becomes 
thus  in  default,  it  is  hardly  just  that  he  should  be  at  liberty, 
after  the  lapse  of  months,  or  years  perhaps,  also  after  partial 
payments  of  principal  and  interest,  to  select  his  own  time  and 
occasion  for  the  making  of  a  tender  when  the  holder  of  the  se- 
curity may  be  very  illy  prepared  to  know  whether  the  amount 
tendered  is  correct  or  not,  and  acquire  by  such  a  tender  the  same 
advantages  he  would  had  the  tender  been  made  on  law-day.  If 
he  allows  the  stipulated  time  of  payment  to  pass,  it  seems  to 
me  it  is  not  equitable  to  allow  a  tender  of  the  money  to  dis- 
charge the  lien,  unless  the  tender  is  kept  good,  and  the  money 
afterwards  brought  into  court. 

It  may  be  said  that  reasonable  notice  of  the  intention  to 
make  the  tender,  if  made  after  law-day,  would  enable  the  mort- 
gagee to  ascertain  the  exact  amount  due,  and  that  after  such 
notice  the  mortgagee  should  be  held  to  decline  receiving  the 
money  tendered  at  the  peril  of  losing  the  lien.  There  is  no  lit- 
tle force  in  this  view  of  the  case,  and  it  might  be  conclusive, 
did  it  not  leave  it  always  as  an  open  question  whether  such  rea- 
sonable notice  had  been  given. 

The  more  simple,  and,  as  it  seems  to  me,  equitable  rule,  is  to 
hold,  that  if  tender  is  punctually  made  on  law-day,  it  operates 
a  discharge  of  the  lien.  But  if  not  made  until  after  law-day, 
that  it  does  not  discharge  the  lien  unless  the  tender  is  kept  good. 

The  defendant  Cady  duly  excepted  to  the  finding,  and  among 
other  things  he  excepted  to  so  much  thereof  as  held  that  the 
tender  proved  did  not  operate  to  discharge  the  lien  of  the 
mortgage. 
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Judgment  having  been  entered  pursuant  to  the  opinion  of  the 
court,  the  defendant  Cady  now  appealed  therefrom  to  the  gen- 
eral term. 
» 

J.  M.  Van  Cott,  for  the  appellant. — I.  The  tender  to  plain- 
tiff's attorney  was  a  good  tender.  (Jackson  v.  Crafts,  18  Johns., 
110  ;  Goodland  v.  Blewith,  1  Campb.,  478  ;  Moffat  v.  Parsons, 
5  Taunt.,  307.) 

II.  The  tender  discharged  the  land.  It  makes  no  difference 
that  it  was  made  after  the  law-day.  The  mortgage  being  a 
mere  security  upon  the  land,  a  chattel  interest,  the  entire  right 
of  the  mortgagee  is  to  enforce  payment  of  the  debt  by  a  sale  of 
the  land.  Payment  extinguishes  that  right.  A  tender  on  the 
law-day  equally  extinguishes  it.  A  tender  after  the  law-day 
has  the  same  effect.  And  a  reconveyance  is  not  necessary. 
(4  Kent's  Comnn.,  193,  note.)  In  this  State,  the  mortgagee's  ju- 
dicial remedy  is  exclusively  in  equity ;  and  equity  helps  him 
by  a  sale  of  the  land,  because  the  mortgagor  will  not  pay.  But, 
if  the  mortgagor  has  tendered  payment,  and  the  mortgagee  re- 
fused to  accept,  the  mortgagee  cannot  be  permitted  to  say  that 
the  sale  of  the  land  has  become  necessary  in  consequence  of  a 
refusal  to  pay  the  debt,  and  especially  to  say  this,  before  he 
makes  a  demand  after  having  declined  the  tender. 

2.  If  the  tender  had  been  made  on  the  law-day,  clearly  the 
land  would  have  been  discharged.    The  law  of  New  York  does 
not  make  any  substantial  and  practical  distinction  between  a 
tender  on  and  a  tender  after  the  law-day.     (Jackson  v.  Crafts, 
18  Johns.,  110  ;  Edwards  v.  Farmers'  Loan  Company,  21  Wend., 
467;  aff'd,  26  lb.,  541 ;  Arnot  v.  Post,  6  Hill,  68 ;  S.  C.  in  error, 
2  Den.,  344  ;  Malins  v.  Brown,  4  ComM.,  409  ;  Waring  v.  Smith, 
2  Barb.  Ch.  £.,  135  ;  Astor  v.  Turner,  11  Paige,  436.) 

3.  The  omission  to  pay  on  the  law-day  is  a  breach  of  the  con- 
dition ;  and  the  whole  question  turns  upon  the  effect  of  that  breach. 
Its  effect  is  not  to  confer  a  new  character  upon  the  mortgagee, 
with  new  rights.    Nor  does  it  impose  new  disabilities  or  new 
burdens  upon  the  mortgagor. 

Before  breach  of  the  condition,  the  estate  is  for  all  practical 
purposes  in  the  mortgagor,  and  not  in  the  mortgagee.  (Malins 
v.  Brown,  4  Comst.,  409  ;  Waring  v.  Smith,  2  Barb.  Ch.  R., 
135  ;  4  Kent's  Comm.,  196,  note  ;  Ib.,  194,  note  ;  Eaymond  v. 
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Wilson,  G  Hill,  469  ;  2  Cruise's  Dig.,  91.)  The  right  of  pos- 
session is  still  in  the  mortgagor,  not  in  the  mortgagee  (2  Rev. 
Stats.,  3  ed.,  312).  The  mortgagor  is  entitled  to  have  the  land 
discharged  of  the  mortgage  on  payment  of  (or  doing  what  he  is 
bound  to  do  in  order  to  pay)  the  mortgage.  And  the  practical 
consequence  of  all  this,  at  law  and  in  equity,  is,  that  the  land 
is  absolutely  and  forever  exonerated,  if  the  mortgagee  do  not 
take  the  money  when  offered.  Such  is  the  status  of  the  parties 
before  breach. 

After  breach,  but  before  foreclosure,  the  condition  of  the  par- 
ties remains  unchanged  in  either  of  these  particulars.  The  es- 
tate still  remains  in  the  mortgagor.  He  can  convey  it  or  devise 
it,  or  can  mortgage  it.  It  descends  to  his  heirs.  A  judgment 
attaches  to  it  as  a  lien.  It  is  taxed  and  assessed  to  him.  The 
reverse  of  all  this  is  true  of  the  mortgagee. 

His  personal  representatives  take  the  mere  chattel  interest  in 
the  mortgage.  All  his  rights,  as  respects  the  debt  and  as  re- 
spects the  land,  pass  to  an  assignee  by  a  mere  parol  transfer. 
And  he  executes  no  reconveyance  on  payment  of  debt.  It  is 
therefore  an  abuse  of  language  to  say  that  any  change  in  the 
estate  has  resulted  from  the  breach.  The  mortgagor's  right  of 
possession  remains  unaffected  by  the  breach,  till  after  foreclo- 
sure (Astor  v.  Turner,  11  Paige,  436).  The  mortgagor's  right 
to  pay,  and  discharge  the  land,  is  unaffected  (and  he  owes  the 
mortgagee  no  duty  beyond  that). 

III.  A  legal  tender  always  stops  interest  and  costs,  and  there 
is  no  rule,  by  statute  or  at  common  law,  requiring  the  payment 
into  court  in  mortgage  cases  ;  neither  is  there  any  necessity  for 
the  rule  if  the  land  be  not  discharged  of  the  lien.  (2  Rev.  Stats., 
3  ed.,  640,  §§  21,  22 ;  Burtis  v.  Dodge,  1  Bwrb.  Ch.  R.,  77 ;  Farm- 
ers' Loan  Company  v.  Edwards,  26  Wend.,  541.) 

Joseph  Blunt,  for  the  respondent. — I.  No  tender  was  ever 
made  to  plaintiff,  nor  to  any  person  authorized  to  accept  or  re- 
fuse for  him.  The  plaintiff  was  out  of  the  State,  and  the  de- 
fendant should  have  paid  the  money  into  court. 

II.  A  tender,  after  the  law-day,  does  not  discharge  the  lien 
of  a  mortgage  (Post  v.  Arnot,  2  Den.,  344).  This  case  was  de- 
cided upon  this  very  point,  in  the  Court  of  Errors,  reversing 
the  judgment  of  the  Supreme  Court.  In  the  case  of  Edwards 
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v.  The  Farmers'  Loan  &  Trust  Company  (26  Wend.,  541),  the 
law-day,  or  time  for  tender,  was  extended  by  the  charter,  so 
long  as  the  property  foreclosed  belonged  to  the  company. 

III.  In  this  case  there  were  due  to  plaintiff,  beyond  the  amount 
tendered,  the  moneys  paid  from  his  funds  by  the  master  for 
taxes.    These  the  Defendant  Cady  refused  to  pay. 

IV.  A  mortgagee  has  a  right  to  pay  taxes,  and  they  become 
a  legal  charge  upon  the  estate  {Hopkins,  283).    He  also  has  a 
right  to  redeem  the  mortgaged  property  when  sold  for  taxes, 
and  to  make  the  amount  paid  a  lien  under  his  mortgage. 

V.  The  consequences  of  the  doctrine  insisted  on  by  defendants 
are  most  alarming.     They  are,  that  it  is  competent  for  a  party 
who  has  bought  real  estate  subject  to  a  mortgage,  to  watch  for 
the  absence  of  the  mortgagee,  and  then,  without  previous  no- 
tice, to  tender  to  any  clerk  or  agent  of  the  mortgagee  what  he 
alleges  to  be  the  amount  of  the  mortgage  debt,  and  to  require 
such  agent  to  accept  or  refuse  such  sum,  and  to  decide  on  its 
sufficiency  or  insufficiency,  at  a  moment's  notice,  at  the  peril  of 
his  principal ;  and  at  the  risk  of  divesting  the  lien  of  the  mort- 
gage, and  losing  the  debt,  if  he  refuse  the  tender  and  it  should 
prove  to  have  been  sufficient  in  amount.    The  recognition  of 
such  a  rule  by  the  courts  would  destroy  the  value  of  all  mort- 
gage securities. 

VI.  The  mortgage  being  under  seal,  created  a  lien  on  the 
land,  which  could  be  divested  or  affected  only  by  the  act  of  the 
mortgagee,  or  his  agent,  appointed  under  seal.    In  this  case  the 
agent  could  not  have  executed  a  satisfaction  piece  or  release, 
which  would  have  discharged  the  premises  from  the  lien  of  the 
mortgage.     It  is  impossible,  therefore,  that  any  loose  dealings 
with  him,  in  parol,  can  have  that  effect,  and  bar  the  rights  of 
the  plaintiff. 

VII.  On  the  whole  case,  it  is  apparent  that  a  lawyer  was  en- 
gaged, by  the  defendant  who  held  the  equity  of  redemption  at 
the  time  of  the  alleged  tender.     That  this  lawyer,  on  behalf  of 
his  client,  attempted  to  apply  a  piece  of  legal  subtlety  to  the 
case,  and  to  get  rid  of  the  mortgage  (subject  to  which  his  client 
had  bought  the  property),  by  a  rule  of  law  obscure  and  obso- 
lete, even  if  it  exist  at  all.     And  that  immediately  thereafter, 
the  lawyer  purchased  the  premises  of  his  client,  so  that  the  ben- 
efit, if  any,  of  the  snare  laid  for  the  mortgagee,  might  enure  to 
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to  him  ;  and  that  he  might  acquire,  for  a  nominal  consideration, 
or  more  probably  for  no  consideration  whatever,  the  real  estate 
affected  by  the  mortgage,  and,  in  violation  of  all  equity,  throw 
the  mortgage  debt  on  the  party  liable  on  the  bond,  and  who  had 
sold  the  premises,  receiving  therefor  only  the  surplus  of  their 
value  above  the  mortgage  debt. 

VIII.  The  tender  being  made  pending  suit,  and  unaccompa- 
nied by  any  payment  into  court,  or  offer  to  pay  on  the  plead- 
ings, is  a  nullity. 

BY  THE  COURT* — MITCHELL,  J. — Blunt,  owner  of  the  lands  in 
question,  mortgaged  them  to  Miller,  who  assigned  the  mortgage 
to  the  plaintiff.  Blunt  then  conveyed  to  Agnew,  expressly  sub- 
ject to  the  mortgage,  and  the  latter  in  1847  conveyed  to  Cady; 
but  Cady  does  not  set  up  in  his  answer  that  he  paid  any  thing 
on  the  conveyance,  or  that  he  did  not  know  of  the  mortgage,  or 
was  not  to  take  subject  to  it.  The  deed  to  him  purports  to  be  for 
$3500,  and  contains  full  covenants,  without  any  exceptions.  This 
action  was  commenced  in  July,  1847,  against  all  the  defendants 
but  Cady,  under  the  old  chancery  system.  The  bill  was  amended 
by  making  Cady  a  party,  in  February,  1843,  and  he  answered 
in  that  month.  In  his  answer  he  alleges  that  he  tendered  to  the 
plaintiff's  attorney  on  May  28,  1847,  the  principal,  interest,  and 
costs  then  due  on  the  mortgage  ;  but  does  not  allege  a  readiness 
still  to  pay  the  same,  or  that  it  is  paid  into  court;  nor  does  he 
offer  to  bring  it  into  court ;  nor  is  that  readiness  found  by  the 
special  term.  This  allegation  is  an  essential  part  of  the  plea  of 
tender.  (3  Chitt.  PL,  923,  note  k  ;  1  Saund.,  33,  note  2  ;  8  East, 
168  ;  1  Ld.  Raym.,  254.)  It  is  also  essential  to  a,  perfect  tender 
that  the  party  should  not  only  once  offer  the  money,  but  that  he 
should  be  always  ready  to  pay  it ;  so  that  a  prior  or  subsequent 
demand  and  refusal  to  pay  is  a  good  replication  to  the  plea  of 
tender,  and  makes  the  tender  a  nullity.  (3  Chitt.  PI.,  1155.) 
"Williams,  in  note  2  to  1  Saunders,  33,  says  : — When  the  defend- 
ant has  been  at  any  time  requested  to  pay,  either  before  or  after 
the  tender,  and  has  neglected  or  refused  so  to  do,  that  avoids  all 
tenders  made  both  before  and  after  such  request."  See  also  Hume 
v.  Tiploe  (8  East,  168),  where  Lord  Ellenborough  asked  the  de- 
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fendant's  counsel  if  he  could  show  any  case  where  an  averment 
tout  temps  prist  was  holden  not  to  be  necessary  in  a  plea  of 
tender,  and  added,  "  It  was  expressly  decided  to  be  necessary 
in  Giles  v.  Hartis  (1  Ld.  Raym.,  254),  and  it  was  one  of  those 
landmarks  in  pleading  that  ought  not  to  fie  departed  from" 
The  case  of  Sheridan  v.  Smith  (2  Hill,  538)  does  not  sustain 
the  position  that  a  replication  waives  this  defeat,  but  only  that 
it  waives  what  is  a  mere  irregularity  in  practice — the  omission 
to  bring  the  money  into  court,  and  to  produce  the  certificate  ol 
its  being  paid  in. 

This  imperfection,  both  in  the  actual  tender  and  in  the  plea 
of  it,  makes  the  imperfect  tender  a  nullity,  and  it  does  not  pro- 
tect the  defendant  even  from  the  payment  of  subsequent  costs 
and  interest. 

It  is  said  that  the  tender  causes  the  lien  of  the  mortgage  to 
cease.  That  effect  can  arise  only  when  the  tender  is  complete ; 
that  is,  when  there  is  not  only  one  offer  to  pay,  but  a  continuing 
readiness  to  pay.  In  Jackson  v.  Crafts  (18  Johns.,  110),  the 
person  making  the  tender  proved  that  immediately  after  the 
tender  he  deposited  the  money  with  a  third  person,  who  contin- 
ued to  hold  it  ready  to  pay  over.  In  that  case,  and  in  Edwards 
v.  The  Farmers'  Fire  Insurance  &  Loan  Company  (21  Wend., 
467),  the  actions  were  ejectment,  in  which  there  were  no  spe- 
cial pleadings,  but  the  plaintiff  merely  alleged  his  lawful  pos- 
session of  the  premises  in  general  terms,  without  setting  out 
his  title,  and  the  defendant  merely  denied  the  unlawfulness  of 
his  own  possession.  In  the  latter  case  the  question  was  not 
raised  of  the  sufficiency  of  the  tender,  but  only  of  its  effect, 
conceding  it  to  be  good. 

But  in  this  the  answer  shows  that  the  defendant  claims  that 
his  tender  exempts  him  from  paying,  and  thus  excludes  the 
idea  of  an  offer  to  pay  or  readiness  to  pay ;  and  there  is  no 
proof  of  either. 

The  tender  in  this  case  was  made  long  after  the  day  on  which 
the  mortgage  became  payable,  and  after  the  action  was  com- 
menced against  the  mortgagor,  and  all  parties  but  the  defendant 
Cady,  and  when  there  was  a  controversy  as  to  the  precise  amount 
due.  It  has  been  argued  that  this  discharges  the  lien  of  the 
mortgage.  If  the  question  is  to  be  decided  without  regard  to 
authority,  there  could  be  little  doubt  that  justice  and  policy 
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would  be  against  the  proposition.  "When  payment  is  delayed 
beyond  the  day  prescribed  by  the  condition,  any  uncertainty 
that  follows  is  the  result  of  this  neglect  of  the  debtor ;  payments 
may  have  been  made  of  interest  and  of  principal  irregularly ; 
receipts  would  be  in  the  possession  of  the  debtor,  but  the  cred- 
itor might  not  have  full  memoranda  of  them  ;  or,  as  in  this  case, 
the  creditor  might  actually  have  paid  taxes  on  the  land,  and 
reasonably  believe  that  he  might  charge  the  amount  against  the 
mortgage,  and  yet  that  not  be  allowed  to  him  on  the  trial.  It 
would  be  very  unjust  in  such  a  case  to  destroy  his  lien,  and 
leave  him  only  to  a  remedy  against  his  original  debtor,  who 
would  claim  that  when  he  sold  subject  to  his  mortgage,  the  lands 
became  the  principal  debtor,  and  that  as  they  were  discharged 
by  the  fault  of  the  creditor,  he  also  should  be  discharged. 

Decided  cases  are  authority — first,  in  cases  strictly  similar, 
and  secondly,  as  evidence  of  a  pre-existing  principle  on  which 
they  were  founded.  The  decision  may  be  right,  and  the  rea- 
sons assigned  for  it,  or  some  of  them,  be  wrong.  Thus  in  respect 
to  the  first  case,  in  which  it  was  said  that  a  tender  after  the  law- 
day  discharged  the  lien  of  the  mortgage  (Jackson  v.  Crafts,  26 
Wend.,  557),  it  is  conceded  that  the  authorities  relied  on  by  the 
learned  judge  applied  only  to  a  tender  on  the  law-day.  Laying 
aside,  then,  the  dicta  of  the  judges  in  the  cases  in  this  State,  it 
is  decided  as  follows.  In  Jackson  v.  Crafts,  that  after  tender 
made  of  the  whole  amount  due  on  a  mortgage,  after  the  law- 
day,  but  while  an  advertisement  is  pending,  the  object  of  which 
is  to  compel  payment  of  the  mortgage,  and  when  the  tender  is 
kept  good  by  the  money  being  kept  ready  for  the  mortgagee, 
and  it  is  refused,  in  order  to  defraud  the  mortgagor  of  his  title, 
then  the  mortgagor  may  defend  his  possession  against  an  action 
of  ejectment  brought  by  the  mortgagee,  or  by  the  purchaser  un- 
der the  advertisement.  It  does  not  decide  that  he  will  not  still 
hold  subject  to  the  mortgage,  nor  that  the  mortgagee  might  not 
foreclose  if  the  tender  was  not  kept  good,  and  pleaded  in  the 
foreclosure  suit,  with  a  tout  temps  prist.  In  Edwards  v.  The 
Farmers'  Fire  Insurance  &  Loan  Company,  there  was  no  ques- 
tion raised  as  to  the  perfect  and  continued  goodness  of  the  ten- 
der. If  the  case  turned  on  the  question  of  tender,  it  was  decided 
that  a  tender  made  after  the  law-day  contained  in  the  bond,  but 
which  was  extended  by  the  charter  of  the  company  to  such 
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indefinite  period  as  the  lands  should  remain  unsold  in  the  own- 
ership of  the  company,  entitled  the  mortgagor  to  recover  the 
lands  in  an  action  of  ejectment  against  tho  company  claiming 
to  own  the  lands  in  fee,  but  not  in  possession,  as  they  were  va- 
cant lands.  No  disputed  principle  of  law  would  be  involved  in 
such  result. 

Next,  to  proceed  beyond  the  point  necessarily  involved  in 
the  cases.  In  the  last  case,  Justice  Cowen  insists  that  a  tender 
after  the  law-day  is  as  effectual  as  on  the  law-day,  and  quotes 
Lord  Coke,  speaking  of  a  condition  that  if  it  be  refused  the 
debtor  may  enter,  and  the  land  is  freed  from  the  condition  (21 
Wend.,  488).  And  it  may  have  been  his  opinion  that  a  single 
tender  after  the  law-day,  or  a  refusal  to  accept  it,  although  fol- 
lowed by  an  immediate  offer  afterwards  to  take  the  money,  and 
a  refusal  then  to  pay  it,  or  by  an  utter  inability  to  pay  it  after- 
wards, discharged  the  lien,  so  that  there  could  be  no  foreclosure 
in  equity;  but  he  never  expressed  that  precise  opinion.  He 
follows  up  the  quotation  from  Lord  Coke,  and  the  reference  to 
Jackson  v.  Crafts,  by  a  remark  which  seems  to  limit  their  effect. 
He  says :  "  Such  tender  and  refusal  were  then  received  as  so  far 
equivalent  to  payment,  that  they  raised  the  lien  and  barred  an 
ejectment.  Did  he  mean  more  than  that  they  raised  the  lien  so 
far  as  to  bar  an  ejectment  ?"  That  was  all  that  the  case  cited 
or  the  annotation  from  Lord  Coke  necessarily  decided.  Lord 
Coke  was  speaking  only  of  the  legal  right  to  an  entry  on  the 
land,  not  to  the  lien  inferable  in  equity  ;  and  that  was  all  that 
was  involved  in  Jackson  v.  Crafts.  Edwards  v.  The  Fanners* 
Fire  Insurance  &  Loan  Company  was  affirmed  in  the  Court  for 
the  Correction  of  Errors  by  a  vote  of  eleven  to  eight ;  the  chan- 
cellor and  seven  others  voting  for  a  reversal,  on  the  ground 
stated  by  him  in  Merritt  v.  Lambert  (7  Paige,  344) ;  and  Sena- 
tor Verplanck  delivering  the  only  opinion  for  affirmance,  which 
corresponded  with  that  of  Justice  Cowen.  In  the  Supreme 
Court,  Chief-justice  Nelson  "  concurred  in  the  conclusion"  of 
Justice  Cowen,  but  is  said  not  to  have  assented  to  the  reasoning. 
Justice  Bronson  dissented.  The  same  question  had  been  before 
the  vice-chancellor  of  the  first  circuit  in  Merritt  v.  Lambert  on 
a  bill  to  compel  the  performance  of  a  contract  to  buy  those 
lands  after  the  tender  by  Edwards,  and  he  concurred  with  the 
chancellor.  The  assistant  vice-chancellor  dismissed  the  bill,  not 
VOL.  V.— 24 
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on  the  ground  that  the  tender  was  good,  but  that  a  contract 
by  the  company  to  sell  the  lands  was  not  a  sale  of  them  within 
the  meaning  of  their  charter,  and  therefore  Merritt,  who  had 
made  such  a  contract  before  the  tender,  could  not  give  a  good 
title.  (See  26  Wend.,  551,  note.) 

The  senators  who  voted  to  affirm,  without  assigning  their  rea- 
sons, may  have  done  so  for  the  same  reason  as  the  assistant 
vice-chancellor  that  dismissed  the  bill.  That  reason  would  prob- 
ably be  now  approved.  The  parties  cared  comparatively  little 
about  the  tender ;  as  Mr.  George  "Wood,  the  counsel  for  the  com- 
pany, said,  "  the  only  important  question  was,  whether,  after  the 
contract  with  the  Merritts,  the  property  in  question  could  be 
considered  as  still  remaining  in  the  hands  of  the  defendants  un- 
sold ;"  that  is,  the  question  was  not  whether  the  company  could 
enforce  its  lien  as  mortgagee,  but  whether  it  could  claim  the 
lands  as  owner  in  fee.  Such  also  was  the  question  in  Jackson 
v.  Crafts. 

Afterwards  came  the  case  of  Arnot  v.  Post  (6  Hill,  65).  There 
the  lands  had  been  sold  on  the  foreclosure  of  a  mortgage'  by  ad- 
vertisement, and  the  defendant  Post  was  in  possession  on  such 
sale.  Arnot,  after  the  sale,  tendered  the  principal  and  interest 
on  the  mortgage  and  the  costs  of  foreclosure,  which  being  re- 
fused, he  brought  ejectment  to  recover  the  lands,  he  having  pur- 
chased at  a  sheriff's  sale  on  a  judgment  intermediate  between 
the  mortgage  and  the  foreclosure  sale.  The  Supreme  Court  held 
the  tender  good,  though  made  after  the  law-day,  and  after  the 
foreclosure,  and  that  as  the  statute  declared  that  the  rights  of 
such  judgment  creditors  "  should  not  be  prejudiced  by  any  such 
sale"  (2  R&o.  Stats.,  546,  §  8),  they  could  bring  ejectment  after 
a  tender.  The  Court  of  Errors  reversed  their  judgment  (2  Den., 
344)  by  a  vote  of  eleven  to  nine ;  senators  Bockee  and  Clark 
expressly  holding  that  a  tender  after  the  law-day  did  not  dis- 
charge the  lien  of  the  mortgage ;  senators  Johnson  and  Sedg- 
wick  also  agreeing  in  that  view,  and  holding  besides,  that  the 
remedy  of  the  judgment  creditor  was  only  in  equity  to  redeem. 
Senator  Hard  also  was  for  reversal  on  both  grounds,  holding 
the  doctrine  of  the  Supreme  Court  as  to  tender,  at  least  ques- 
tionable, and  placing  the  decision  of  Edwards  v.  The  Farm- 
ers' Fire  Insurance  &  Loan  Company  on  the  charter  of  that 
company.  Senator  Porter,  voting  for  a  reversal,  said  nothing 
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about  the  tender,  but  in  an  elaborate  and  able  argument  sus- 
tained the  position  that  the  only  relief  was  to  the  judgment 
creditors,  and  was  in  equity  only.  The  other  senators  voting 
for  affirmance  did  so  without  stating  their  reasons.  They  may 
have  done  it  on  both  grounds  ;  and  it  is  believed  that  the  rever- 
sal has  been  generally  understood  as  sanctioning  the  position 
that  the  lien  of  a  mortgage  was  not  so  far  discharged  by  a  ten- 
der and  refusal  after  the  law-day  as  to  bar  a  bill  for  foreclosure 
of  the  mortgage.  No  case  has  yet  decided  that  such  was  the 
effect  of  a  tender,  and  there  is  no  reason  for  establishing  such  a 
rule  now. 

There  is  another  point  which  was  not  argued,  but  on  which 
also  the  judgment  should  be  affirmed.  The  plaintiff  while  hold- 
ing the  mortgage  paid  the  taxes  due  on  this  lot  about  the  month 
of  May,  1847.  The  taxes  were  a  lien  on  the  land,  and  when 
paid  by  the  mortgagee  cannot  be  deemed  to  have  been  paid  by 
the  mortgagee  merely  on  the  personal  liability  of  the  owner  of 
the  lands,  but  in  his  character  of  mortgagee,  and  with  a  view 
to  transfer  the  lien  from  the  State  to  the  mortgagee.  In  other 
words,  the  payment  is  made  for  the  benefit  of  the  land,  and  in 
reliance  on  it  as  liable  therefor,  and  should  be  regarded  as  con- 
ferring a  lien  in  favor  of  the  mortgagee,  and  as  adding  to  the 
mortgage  debt.  Both  the  State  and  the  mortgagor  are  interest- 
ed in  having  such  a  construction  of  the  law ;  the  State  in  hav- 
ing taxes  promptly  paid,  without  which  the  wheels  of  govern- 
ment must  be  stopped ;  the  mortgagor  in  saving  the  extra 
interest  claimed  by  the  State  where  there  is  delay  in  paying 
taxes. 

The  judgment  should  be  affirmed  with  costs. 
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THE  PEOPLE  on  the  relation  of  DINSMORE  a.  THE 
CROTON  AQUEDUCT  BOARD. 

Supreme  Court,  First  District  /  Special  Term,  November,  1857. 
MANDAMUS. — PARTIES. — STAY  OF  PROCEEDINGS. 

An  application  for  a  mandamus  to  compel  a  department  of  a  municipal  corpora- 
tion to  receive  and  consider  a  bid  made  by  relators  for  a  corporation  contract, 
but  rejected  by  the  department  for  alleged  informality,  having  been  denied  at 
the  special  term,  the  relators  appealed,  and  procured  an  order  staying  proceed- 
ings of  the  defendants  pending  the  appeal.  A  motion  was  made  on  behalf  of 
third  parties,  rival  bidders  for  the  contract,  to  vacate  the  stay  of  proceedings, 
to  the  end  that  it  might  not  embarrass  the  department  in  making  an  award  to 
the  moving  parties. 

Held,  that  the  rival  bidders  could  not  be  heard  to  make  the  motion,  they  not 
being  parties  to  the  proceeding. 

Motion  for  an  order  to  vacate  a  stay  of  proceedings  pending 
an  appeal,  and  to  put  the  cause  immediately  on  the  general  term 
calendar. 

This  was  an  application  by  Samuel  P.  Dinsmore  and  John  M. 
Wood  for  a  mandamus,  addressed  to  the  Croton  Aqueduct 
Board  of  the  city  of  New  York,  requiring  them  to  receive  and 
consider  a  bid  made  by  the  relators  for  the  contract  for  the 
work  of  constructing  a  new  Croton  Reservoir  in  Central  Park. 
The  motion  was  denied  at  special  term.  See  Ante,  316.  The 
relators  appealed  to  the  general  term,  and  obtained  an  order 
staying  all  proceedings  of  the  defendants  in  the  cause,  pending 
the  appeal. 

Messrs.  Fairchild  &  Co.,  who  were  also  competitors  for  the 
reservoir  contract,  and  who  claimed  to  be  entitled  to  an  award 
by  the  board,  now  moved  that  the  stay  of  proceedings  be  vaca- 
ted, and  that  the  cause  be  put  immediately  on  the  general  term 
calendar. 

James  JR.  Whiting,  for  the  motion. 
Abbott  Brothers,  opposed. 

Richard  Busteed,  corporation  counsel,  for  the  Croton  Aque- 
duct Board. 
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KOOSEVELT,  J. — The  Croton  Board  having  advertised  for  con- 
tracts' for  building  a  new  reservoir,  various  proposals  were  sent 
in,  and  among  them  one  from  Dinsmore  &  Wood,  and  one 
from  Fairchild  &  Co.  After  full  consideration,  the  board  con- 
cluded to  award  the  contract  to  the  latter  firm,  prior  to  which 
the  former  had  sued  out  a  writ  of  mandamus.  The  case  was 
heard  before  Judge  Peabody,  who  confirmed  the  decision  of  the 
Aqueduct  Board,  refusing  to  entertain  Dinsmore  &  "Wood's  bid. 
From  this  decision  Dinsmore  &  "Wood  appealed  to  the  general 
term,  and  obtained  a  stay  of  proceedings  till  the  final  hearing 
should  be  had.  It  is  now  alleged  that  they  have  taken  no  steps 
to  bring  on  that  hearing,  and  that  the  stay  of  proceedings  ought 
therefore  to  be  revoked. 

A  suificient  answer  to  the  motion  of  Fairchild  &  Co.  would 
seem  to  be,  that  they  were  not  parties  to  the  mandamus,  and  were 
in  no  wise  affected  by  the  judgment  and  order  upon  it.  The 
order  does  not  bind  them,  and,  as  against  them,  does  not  protect 
the  Croton  Board.  They  can  demand  the  contract ;  and  if  re- 
fused, and  if  they  are  right,  they  can  enforce  the  demand,  not- 
withstanding an  order  to  stay  proceedings  made  in  a  cause  to 
which  they  were  not  parties.  The  same  remedy  by  mandamus 
against  public  officers  is  open  to  them,  as  was  taken  by  their 
competitors,  Messrs.  Dinsmore  &  Co. ;  and  the  same  reasons,  if 
sound,  which  induced  the  judgment  against  Dinsmore  &  "Wood, 
would  equally,  it  is  presumed,  insure  a  judgment  in  favor  of 
Fairchild  &  Co.  Two  suits,  it  is  true,  would  be  the  consequence, 
— an  inconvenience,  no  doubt,  to  the  parties,  but  one  for  which 
the  law  as  yet  has  provided  no  remedy.  The  Code,  admitting 
all  parties  to  be  heard  in  one  suit,  does  not  apply  to  the  writ 
of  mandamus.  Section  471  expressly  excludes  that  class  of 
cases.  It  may  be  that  the  Croton  Board  could  have  filed  a 
bill  of  interpleader.  Of  the  expediency  of  doing  so  they  were 
the  judges.  Or  all  parties  may  unite  in  a  statement  of  facts — 
which  could  readily  be  agreed  upon — to  be  submitted  to  the 
general  term,  accompanied  by  such  arguments  as  the  respective 
counsel  may  see  fit  to  urge. 

It  is  enough,  however,  for  the  determination  of  the  present 
application,  that  the  rules  of  law  as  at  present  existing  in  cases 
of  mandamus,  and  until  (as  the  Code  expresses  it)  the  Legisla- 
ture shall  otherwise  provide,  do  not  allow  an  outside  party  to 
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intervene  on  such  an  appeal  as  that  taken  by  Dinsraore  &  Wood. 
Whether  the  court  should  hear  the  counsel  of  Fairchild  &  Co. 
as  amwus  curim,  when  the  argument  is  brought  on,  will  be  for 
the  general  term  to  decide.  It  is  competent  to  the  judges  to 
listen,  in  that  character,  to  the  suggestions  of  any  member  of  the 
bar,  in  any  case.  No  formal  order  is  necessary  ;  and  certainly 
none  would  be  proper,  to  be  made  by  a  single  judge  at  special 
term,  to  control  the  discretion  of  his  brethren  on  the  general 
term  bench. 

The  motion  made  by  Fairchild  &  Co.  to  vacate  the  stay  of 
proceedings  in  the  Dinsmore  suit,  and  to  place  that  suit  on  the 
present  general  term  calendar,  and  to  permit  Fairchild  &  Co.  to 
be  heard  by  counsel  on  the  Dinsmore  appeal,  must  therefore  be 
denied. 


CASE  OF  THE  MECHANICS'  BANK  OF  WILLIAMS- 
BURGH. 

Supreme  Court,  Second  District ;  Special  Term,  October,  1857. 

BANKING  CORPORATIONS. — INSOLVENCY. — WHAT  CONSTITUTES. — 

DEFENCE. 

The  mere  failure  of  a  bank  to  pay  a  debt  due  from  it  on  demand,  is  not  sufficient 

to  authorize  proceedings  to  be  taken  against  it,  under  section  7  of  Laws  of  1849, 

ch.  226. 
The  fact  of  refusal  to  pay,  continued  after  the  ten  days  specified  in  the  act,  is  not 

conclusive  evidence  of  insolvency ;  it  only  shifts  the  burden  of  proof  from  the 

applicant  to  the  bank. 
Wherever  the  existence  of  a  good  defence  to  the  demand  of  the  creditor  of  a  bank 

is  made  to  appear  on  proceedings  under  section  7  of  Laws  of  1849,  ch.  226, 

the  proceedings  taken  must  be  dismissed. 
Where  the  demand  of  a  creditor  of  a  bank  was  for  payment  of  a  sum  of  money 

held  by  the  bank,  but  claimed  from  them  also  by  third  parties, — Held,  that  the 

bank  showed  a  good  defence  to  the  claim,  within  the  meaning  of  the  statute, 

and  that  the  title  to  the  fund  could  not  be  tried  in  the  proceedings  against 

the  bank. 

Order  to  show  cause  why  an  order  should  not  be  made  de- 
claring the  Mechanics'  Bank  of  Williamsburgh  insolvent,  and 
appointing  a  receiver. 
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The  facts  involved  in  the  case  appear  sufficiently  in  the  opin- 
ion of  the  court. 

J.  L.  Campbell^  for  the  motion. 
J.  Sparks  and  J.  A.  Lott,  opposed: 

BIRDSEYE,  J. — On  the  21st  of  October  instant,  affidavits  made 
by  William  B.  Lewis,  comptroller,  and  Crawford  C.  Smith,  treas- 
urer of  the  city  of  Brooklyn,  were  presented  to  me,  which  al- 
leged in  substance  that  a  debt  was  due  from  the  Mechanics' 
Bank  of  Williamsburgh  to  the  city  of  Brooklyn,  payable  on  de- 
mand, amounting  to  $14,694.16,  with  interest  from  October  20, 
1853,  at  the  rate  of  four  and  one-quarter  per  cent,  per  annum ; 
that  on  the  10th  day  of  October  instant,  a  draft  or  check  on  said 
bank  for  $16,000,  signed  by  the  mayor  and  comptroller  of  the 
city  of  Brooklyn,  payable  to  the  order  of,  and  endorsed  by, 
C.  C.  Smith,  the  treasurer  of  that  city,  was  presented  to  the 
bank,  and  the  payment  of  that  sum  duly  demanded  from  the 
bank ;  that  payment  thereof  was  refused,  and  that  no  payment 
had  since  been  made. 

It  appearing  upon  these  papers  that  a  proper  case  had  been 
made,  within  the  Tth  section  of  chapter  226  of  the  Laws  of 
1849,  the  "  Act  to  enforce  the  responsibility  of  stockholders  in 
certain  banking  corporations  and  associations,"  &c.,  an  order 
was  made  by  me  requiring  the  bank  to  show  cause  before  me, 
on  the  26th  day  of  October,  why  the  bank  should  not  be  de- 
clared insolvent,  and  a  receiver  of  its  property  appointed,  and 
why  an  injunction  should  not  be  granted  to  restrain  the  associ- 
ation and  its  officers  from  transacting  any  business,  &c.  No 
facts  were  presented  in  the  affidavits  from  which  I  could  infer 
that  there  was  any  fraud  or  injustice  designed  on  the  part  of 
the  officers  of  the  bank  in  such  refusal.  No  order  for  a  tem- 
porary injunction  was  granted,  therefore ;  it  being  my  opinion 
that  no  case  for  the  making  of  such  an  order  had  been  shown. 
The  Tth  section  of  that  act,  after  specifying  the  cases  in  which 
an  application  like  the  present  may  be  made,  provides  that  "  if 
in  the  opinion  of  such  judge,  upon  the  facts  presented,  it  be 
expedient,  in  order  to  prevent  fraud  or  injustice,  he  may  grant 
an  order  for  a  temporary  injunction,  restraining  such  corpora- 
tion," &c.,  in  the  manner  pointed  out  in  the  statute.  It  seemed 


376  ABBOTTS'  PRACTICE  REPORTS. 

Case  of  the  Mechanics'  Bank  of  Williamsburgh. 

obvious  that  some  other  "  facts"  than  the  mere  failure  or  refusal 
to  pay  a  debt  for  the  period  of  ten  days  were  requisite  in  order 
to  warrant  the  court  or  judge  in  putting  a  stop  by  injunction  to 
the  operations  of  such  an  institution.  If  the  failure  of  the  bank 
to  meet  promptly  its  obligations  has  been  caused  by  fraud  on 
the  part  of  its  officers,  or  if  there  be  just  reason  to  believe  that 
they  intend  any  "  fraud  or  injustice"  to  the  creditors  of  the  bank, 
the  "  facts"  must  be  "  presented"  affirmatively,  in  order  to  jus- 
tify the  interference  of  the  court  by  injunction. 

It  is  not  to  be  overlooked  that  mere  failure  or  refusal  to  pay  a 
debt  on  demand  is  not  sufficient  ground  for  proceeding  against 
a  bank  under  the  stringent  provisions  of  this  section.  It  is  only 
"  after  ten  days  from  the  time  of  the  refusal"  to  pay  the  debt  of 
the  bank,  that  the  application  can  be  made  for  an  order  declaring 
the  corporation  insolvent.  The  Legislature  seem  to  have  sup- 
posed that  every  such  institution  migkt  be  in  danger,  at  some 
period,  of  being  temporarily  unable  to  meet  at  once  all  its  obli- 
gations, if  presented  simultaneously  for  payment.  A  reasonable 
time  must  be  given  to  enable  the  bank  to  convert  its  assets,  and 
provide  for  claims  which  may  perhaps  have  been  gathered  du- 
ring a  long  period,  and  presented  in  a  mass  for  the  express  pur- 
pose of  producing  forfeitures  and  imposing  penalties.  The 
statute  has  fixed  the  period  of  ten  days  as  a  reasonable  one  for 
that  purpose.  It  is  only  when  the  refusal  to  pay  the  debt  of  the 
bank  has  continued  for  more  than  ten  days  that  the  proceedings 
can  be  instituted. 

It  is  clear,  too,  that  a  continuance  of  such  refusal  beyond  the 
period  of  ten  days  fixed  in  this  section  is  not  conclusive  evidence 
that  the  bank  is  "  insolvent"  within  the  meaning  of  the  statute. 
For,  by  section  8,  the  judge  is  to  determine,  "  upon  a  hearing  of 
the  parties,"  whether  the  bank  "  be  clearly  solvent  or  otherwise." 
For  that  purpose  he  may  require  the  officers  of  the  bank  "  to 
exhibit  any  and  all  of  its  books,  papers,  accounts,  assets,  and 
effects,  and  to  be  examined  on  oath  touching  the  same  before 
him,  or  a  referee  to  be  appointed  by  him."  By  the  next  clause, 
it  is  provided  that  "  if  he  determine  that  such  corporation  or 
association  is  clearly  solvent,  he  shall,  notwithstanding,  continue 
the  order  for  a  temporary  injunction,  if  one  has  been  granted, 
until  the  demand  of  the  applicant  be  fully  paid,  with  his  costs 
on  such  application ;  unless  it  shall  have  appeared,  by  affidavit 
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or  otherwise,  that  such  corporation  or  association  have  a  good 
defence  on  the  merits  to  such  demand." 

I  deem  it,  therefore,  clear  that  the  judge  may,  upon  the  hear- 
ing, find  upon  the  evidence,  and  determine  that  the  bank  is 
"  clearly  solvent,"  although  it  may  have  refused  to  pay  a  just 
demand  against  it  for  more  than  ten  days ;  else,  why  was  not 
the  mere  refusal  to  pay,  for  ten  days,  or  for  any  other  specified 
period,  made  conclusive  evidence  of  insolvency  ?  Why  require 
the  hearing  of  the  parties,  and  the  examination  of  the  officers 
of  the  bank,  and  the  investigation  of  its  accounts,  assets,  and 
effects  ?  Doubtless  the  fact  of  a  refusal  to  pay  the  debt,  if  con- 
tinued beyond  the  period  of  ten  days,  shifts  the  burden  of  proof 
on  the  question  of  insolvency  from  the  applicant,  and  calls  upon 
the  bank  to  establish  affirmatively  that  it  is,  within  the  language 
of  the  act,  "  clearly  solvent."  But  that  the  bank  may  establish 
its  solvency,  even  under  such  circumstances,  is,  as  I  have  stated, 
clear  from  the  terms  of  the  statute. 

The  same  conclusion  would  seem  to  follow  from  the  decision 
of  the  Supreme  Court  and  Court  of  Appeals  in  the  case  of  the 
North  American  Trust  &  Banking  Company.  (See  17  Bo,rb., 
309 ;  opinion  of  Roosevelt,  J.,  /£.,  327 ;  opinion  of  Mitchell, 
J.,  /&.,  369  ;  opinion  of  Edwards,  J.,  /&.,  374.)  And  see  the 
opinion  of  Brown,  J.,  in  the  same  case  in  the  Court  of  Appeals. 

It  is,  however,  neither  necessary  nor  proper  to  pursue  this  in- 
quiry further.  The  correctness  of  these  views,  upon  which  a 
temporary  injunction  was  withheld,  has  not  been  seriously  ques- 
tioned ;  and  the  result  of  the  hearing  has  evinced,  in  the  clear- 
est manner,  the  soundness  and  the  propriety  of  their  application. 

The  bank  appears  by  its  counsel,  and  affidavits  are  presented 
from  its  officers  which  deny  that  any  debt  is  due  from  the  bank 
to  the  applicant. 

Unquestionably,  the  existence  of  a  debt  or  liability  against  ' 
the  corporation  or  association  is  the  first  requisite  to  the  right  to 
take  these  proceedings.  It  is  only  the  "  creditor"  of  the  asso- 
ciation, "  having  a  demand  exceeding  one  hundred  dollars,  ari- 
sing upon  a  debt  or  liability,  contracted  after  the  first  day  of  Jan- 
uary (1850),  the  payment  of  which  shall  have  been  refused  by 
such  corporation  or  association,"  that  can  apply  for  an  order 
declaring  the  corporation  insolvent. 

Ordinarily,  the  existence  of  the  debt  or  liability  will  not  be 
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denied,  or,  if  denied,  difficult  to  establish.  The  possession  of 
the  circulating  notes  of  the  bank,  or  of  its  pass-books  containing 
credits  for  deposits,  would  enable  the  judge  at  a  hearing  to  pass 
very  speedily  on  the  question  of  the  existence  of  the  debt  against 
the  bank. 

It  is,  doubtless,  for  the  benefit  solely  of  creditors  of  the  bank 
having  demands  against  it,  which  are  not  to  give  rise  to  serious 
question,  nor  to  occasion  justifiable  litigation,  that  this  statutory 
proceeding  was  intended.  If  a  moneyed  institution  admits  the 
existence  of  the  demand  which  its  creditor  presents  against  it, 
the  law  requires  that  the  same  shall  be  paid  forthwith,  or,  at 
least,  within  the  ten  days  given  by  the  statute  ;  and  the  failure 
to  fulfil  that  duty  exposes  it  to  the  penalties  imposed  by  the  stat- 
ute. But  when  the  refusal  to  pay  arises  not  from  unwillingness 
or  inability,  but  from  a  just  or  well-founded  belief  that  the  debt 
is  not  owing  at  all,  or,  if  due,  is  not  due  to  the  particular  person 
claiming  it  as  creditor,  I  can  see  no  good  ground  for  entertaining 
the  proceedings  under  the  seventh  section  of  this  act. 

One  of  the  purposes  of  the  law  is,  as  specified  in  its  title,  "  to 
provide  for  the  prompt  payment  of  demands"  against  the  bank- 
ing corporations  and  associations  of  the  State.  But  no  such 
promptness  in  the  payment  of  these  demands  is  required,  as  shall 
prevent  a  full  and  fair  investigation  of  all  such  as  are  doubtful, 
and  the  rejection  of  such  as  are  unfounded.  Unless  every  neces- 
sary facility  for  such  an  examination  is  given  by  this  statute,  it 
will,  while  it  seeks  to  enforce  the  liabilities  of  stockholders  in 
banks,  "  as  prescribed  by  the  constitution,"  run  counter  to  cer- 
tain other  provisions  of  that  instrument,  which  are  as  binding, 
and  as  necessary  to  be  kept  unimpaired,  as  those  which  define 
the  liability  of  stockholders  in  banks. 

This  is  not  merely  the  dictate  of  good  sense,  and  in  accord- 
ance with  the  vested  constitutional  rights  of  banking  institutions 
— it  is  the  very  language  of  the  statute  itself. 

It  is  provided  in  the  last  clause  of  section  8,  as  already  stated, 
that  if  the  judge  on  the  hearing  determine  that  the  association  is 
clearly  solvent,  he  shall,  notwithstanding,  continue  the  tempo- 
rary injunction,  if  one  has  been  granted,  until  the  demand  of  the 
applicant  be  fully  paid,  with  costs,  "  unless  it  shall  have  ap- 
peared, ly  affidavit  or  otherwise,  that  such  corporation  or  associ- 
ation have  a  good  defence  on  the  merits  to  such  demand" 
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The  moment  that  fact  is  established,  the  jurisdiction  of  the 
judge  to  entertain  these  particular  proceedings,  under  section 
seven,  is,  in  my  opinion,  wholly  gone.  For  there  are  no 
means  prescribed  for  passing  upon  the  validity  of  the  demand, 
or  the  sufficiency  of  a  defence  to  it,  in  the  course  of  these  pro- 
ceedings. The  question  which  is  designed  to  be  tried,  is  that  of 
the  solvency  or  insolvency  of  the  corporation  or  association  re- 
fusing payment.  There  are  no  pleadings  to  present,  by  an  issue 
either  of  fact  or  law,  the  questions  out  of  which  the  debt  or  lia- 
bility is  to  arise ;  there  is  not,  and  cannot  be,  any  jury  to  try  any 
such  questions  of  fact ;  there  is  no  court  to  determine  such  ques- 
tions of  law ;  for  the  original  application  is  "  to  a  justice  of  the 
Supreme  Court."  And  the  whole  framework  of  the  statute 
recognizes  his  decisions,  opinions,  and  determinations  as  those, 
not  of  the  court  as  such,  but  of  "  such  judge." 

And  as  there  is  no  tribunal  to  try  the  questions  either  of  fact 
or  law,  which  would  arise  on  such  a  disputed  demand,  so  there 
is  no  provision  for  reviewing  any  decision  upon  such  question. 
There  could  be  no  appeal,  no  writ  of  error,  no  review  in  any 
manner,  except  possibly  by  a  certiorari  from  the  judge  sitting 
as  a  court,  or  several  such  judges  thus  sitting,  to  "  the  judge" 
who  was  fulfilling  this  statutory  duty.  That  duty,  too,  is  one 
which,  when  the  proceedings  are  once  regularly  instituted,  is 
clearly  designed  to  be  in  a  high  degree  summary  :  the  first  divi- 
dend being  required  to  be  paid  by  the  receiver  within  ninety 
days  from  the  time  of  his  appointment,  and  the  enlargement  of 
that  time  which  a  justice  of  the  Supreme  Court  may  grant  be- 
ing carefully  restricted  to  "  a  period  not  exceeding  ninety  days" 

(§  12). 

It  would  be  as  absurd  as  it  is  contrary  to  all  the  provisions  of 
the  statute,  to  hold  that  proceedings  thus  summary  were  to  be 
suspended,  while  the  existence  of  the  debt,  or  the  validity  of  an ' 
apparently  good  defence  to  it,  were  being  tried  and  decided. 
And  to  press  forward  such  proceedings,  without  establishing  the 
debt,  would  be  a  mere  wanton  invasion  of  the  constitutional 
rights  of  the  debtor,  tolerated  only  because  that  debtor  was  a 
corporation  or  association  for  tanking  purposes. 

It  may  be  urged  that,  by  section  25  of  this  act,  provision  is 
made  for  appeals  from  the  justice  before  whom  the  proceeding 
is  pending.  But  it  will  be  seen  by  a  reference  to  that  section, 
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that  it  refers  only  to  appeals  "  from  any  determination  or  order 
of  a  justice  of  the  Supreme  Court,  made  pursuant  to  the  fifth, 
sixth,  seventh,  eighth,  and  ninth  sections  of  this  act."  And  by 
examining  these  sections,  it  will  appear  that  the  only  "  deter- 
mination" which  the  justice  is  to  make  must  relate  to  the  fact  of 
solvency  or  insolvency ;  and  the  "  orders"  spoken  of  are  those 
only  which  are  preparatory  to  the  decision  on  the  question  of 
solvency,  or  which  follow,  and  give  effect  to,  such  a  decision. 
None  of  these  "  determinations  or  orders"  was  meant  to  include 
what,  if  made,  would  have  been  equivalent  to  a  final  judgment 
in  an  action  brought  for  the  recovery  of  a  disputed  debt. 

Beyond  all  doubt,  the  judge  may,  and  must,  look  through  any 
veil  or  disguise  that  may  be  interposed  for  the  mere  purpose  of 
delay.  He  cannot  decline  to  act  merely  because  the  defendants 
deny  the  existence  of  the  debt.  They  must  satisfy  him  affirma- 
tively, by  affidavit,  or  in  some  other  manner  equally  effective, 
that  they  have  a  good  defence  to  the  demand  of  the  applicant ; 
and  the  facts  constituting  the  defence  must  be  set  forth.  But 
whenever  the  existence  of  such  a  defence  is  satisfactorily  es- 
tablished, in  my  judgment,  the  proceedings  taken  under  section 
7,  &c.,  must  be  dismissed. 

These  proceedings  were  not  intended  to  afford  the  means  of  a 
speedy  trial,  or  of  a  trial  at  all,  of  disputed  demands  against  such 
institutions.  There  are  provisions  of  the  statute  to  which  the 
holder  of  such  a  demand  may  resort,  and  under  which  he  may 
obtain  prompt  relief. 

By  section  5  of  the  act,  if  a  suit  be  brought  against  such  an 
institution  (as  it  may  be  forthwith  after  the  refusal,  the  ten-days' 
limitation  not  applying  to  such  a  suit),  "judgment  shall  be  ren- 
dered" for  such  demand,  with  interest  and  costs,  whether  an  an- 
swer has  been  served  or  not,  "  unless  an  order  shall  have  been 
filed  in  the  office  of  the  clerk  where  such  judgment  might  be 
entered,  granted  by  a  justice  of  the  Supreme  Court  or  county 
judge,  that  the  entry  of  such  judgment  be  stayed  until  the  issue 
joined,  or  to  be  joined,  by  the  parties,  be  disposed  of.  But  no 
such  order  shall  be  granted  without  proof  by  affidavit  to  the  sat- 
isfaction of  such  judge,  that  the. defendant  in  such  suit  has  a 
good  defence  on  the  merits  to  such  demand,  or  some  part  there- 
of, arising  upon  facts  set  forth  in  such  affidavits." 

And,  by  section  6,  upon  the  return  of  an  execution  against 
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the  property  of  any  such  corporation  or  association,  unsatisfied 
in  whole  or  in  part,  or  upon,  proof  satisfactory  to  any  justice 
of  the  Supreme  Court,  that  any  such  execution,  although  not 
returned,  cannot  be  satisfied  out  of  any  property  of  the  de- 
fendant, he  shall  at  once  make  an  order  declaring  the  insol- 
vency of  such  corporation  or  association.  By  section  32,  the 
proceedings  in  such  suits  are  entitled  to  priority  over  all  other 
causes  in  every  court  of  the  State,  whether  original  or  appel- 
late, in  which  the  same  may  be  pending. 

Certainly,  with  such  provisions  against  delay  from  frivolous 
or  technical  defences,  in  suits  against  banking  corporations  or 
associations,  there  can  be  no  occasion  for  assuming  doubtful 
powers,  or  for  extending,  by  any  uncertain  implications,  the 
sweep  of  the  remedies  which  the  statute  gives  to  their  cred- 
itors. 

It  remains,  therefore,  only  to  inquire  whether  the  defendants, 
in  the  present  proceedings,  "  have  a  good  defence  on  the  mer- 
its" to  the  demand  of  the  applicant. 

It  is  clearly  shown  by  the  affidavits  on  the  part  of  the  de- 
fendants, and  is  not  denied  upon  the  other  side,  that  the  moneys 
in  question  were  not  deposited  with  this  bank  by  the  city  of 
Brooklyn,  or  any  of  its  officers ;  and  that  the  same  were  not, 
when  deposited,  the  moneys  of  that  city. 

These  moneys,  it  appears,  were  deposited  with  this  bank  in 
October,  1853,  by  John  Berry,  upon  a  contract  which  was  con- 
tained in  a  receipt  given  therefor  at  the  time,  and  of  which  the 
following  is  a  copy  : 

"  Received,  "Williamsburgh,  19th  October,  1853,  from  John 
Berry,  Esq.,  check  on  Broadway  Bank  for  fourteen  thousand 
six  hundred  ninety-four  T^  dollars,  to  be  credited  to  the  super- 
visor and  town  superintendent  of  the  poor  of  the  town  of 
Williamsburgh. 

MARTIN  KALBFLEISCH, 

For  Mechanics'  Bank  of  Williamsburgh." 

The  sum  of  money  thus  deposited  is  proved  to  be  the  share 
which  belonged  to  the  former  town  of  Williamsburgh  (which 
was  set  off  from  the  town  of  Bushwick  by  chapter  51  of  the 
Laws  of  1840),  upon  an  apportionment  of  the  moneys  which 
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arose  from  the  sale  of  the  town  lands  owned  by  the  town  of 
Bushwick  prior  to  its  division,  and  which,  after  such  division, 
were  sold  pursuant  to  the  provisions  of  1  Revised  Statutes,  338, 
§§  4-S.  For  some  reason  not  explained,  these  lands  were  not 
sold  until  March,  1851.  On  the  28th  of  that  month,  the  super- 
visor and  overseers  of  the  poor  of  the  town  of  "Williamsburgh, 
which  seems  to  have  been  at  that  time  still  recognized  by  law  as  a 
subsisting  town,  received  from  this  source  the  sum  of  $13,460.82. 
On  April  7,  1851,  all  that  part  of  the  county  of  Kings  then 
"  known  as  the  village  of  Williamsburgh"  was  erected  into  the 
city  of  "Williamsburgh.  The  village  and  the  town  of  Williams- 
burgh had  previously  existed  together,  covering  the  same  terri- 
tory (Laws  of  1840,  35,  §  1).  They  seem  to  have  had  separate 
organizations,  distinct  officers,  and  diverse  rights  of  property. 

Although  scarcely  credible,  it  would  seem  to  be  true  that  the 
existence  of  the  township,  as  distinguished  from  the  village,  has 
been  for  years  overlooked  in  all  the  legislation  which  has  been 
had  on  the  subject  of  the  village  and  city  of  Williamsburgh, 
and  the  consolidated  city  of  Brooklyn.  The  town  still  subsists, 
unless  its  existence '  has  been  terminated,  by  implication,  by  the 
statutes  since  passed,  erecting  a  city  in  its  stead.  At  least  it  was 
asserted  on  the  argument,  by  the  defendant's  counsel,  that  no 
direct  provision  of  law  had  terminated  the  existence  of  the  town, 
or  transferred  or  merged  its  organization,  or  rights  or  property, 
in  any  other  municipal  corporation,  whether  the  late  village  or 
city  of  Williamsburgh,  or  the  present  city  of  Brooklyn.  This 
position  was  not  controverted  on  the  other  side,  and  I  have, 
therefore,  not  thought  it  necessary  to  examine  particularly  the 
mass  of  legislation  under  which  the  consolidated  city  of  Brook- 
lyn now  exists.  (See  Laws  of  1851,  161,  §  10.)  It  was  con- 
tended, however,  on  behalf  of  the  applicants,  that  there  could 
not  be  two  such  organizations  coexisting,  as  the  town  and  city  of 
Williamsburgh,  upon  the  same  territory ;  and  that  this  money 
must,  therefore,  by  a  necessary  implication,  have  been  vested  in 
the  city  of  Williamsburgh,  when  that  was  created,  and  thus  is 
now  vested  in  the  city  of  Brooklyn.  The  town  and  village  of 
Williamsburgh  did,  however,  coexist  for  years  upon  the  same 
territory.  Neither  the  village,  nor  its  successor,  the  city  of 
Williamsburgh,  ever  attempted  to  assert  a  claim  to  these  moneys 
or  to  reduce  them  to  possession,  so  far  as  appears  before  me. 
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It  is  insisted  for  the  defendants,  with  what  force  I  shall  not 
attempt  here  to  determine,  that  nothing  short  of  the  omnipotence 
of  the  Legislature  can  dispose  of  this  fund,  and  vest  it  in  any 
individual  or  corporation,  free  from  contending  claims. 

One  thing,  at  least,  is  certain,  that  the  ownership  of  the  fund 
cannot  be  settled  in  this  proceeding.  The  bank  admit  they  owe 
the  money ;  but  they  are  forbidden,  by  those  from  whom  they 
received  it,  to  pay  it  over  to  the  city.  They  are  advised  by 
counsel  that  it  cannot  be  safely  paid  over  to  the  city,  as  such 
payment  will  not  be  a  defence  to  the  claim  of  the  true  owner, 
if  there  be  one.  And  even  if  the  legal  title  to  the  money  be 
now  in  the  city  of  Brooklyn,  it  is  insisted  that, the  city  holds  it 
merely  as  trustee  for  the  persons  who  inhabit  the  territory  which 
was  formerly  the  town  of  Williamsburgh,  and  should  take  the 
fund  only  for  the  purpose  of  expending  it  for  their  benefit. 

For  aught  that  appears  here,  if  the  present  applicant  obtains 
this  fund,  it  may  be  expended  wholly  for  the  benefit  of  the  old 
city  of  Brooklyn,  or  the  late  town  of  Bushwick,  and  to  the  en- 
tire exclusion  of  the  late  town  of  Williamsburgh, — a  result  which 
no  court  or  judge  would  allow,  except  for  the  most  controlling 
reasons.  If,  therefore,  any  disposition  is  to  be  made  of  this  fund 
by  any  judicial  tribunal,  all  the  parties  in  interest,  or  entitled  to 
be  heard  upon  the  subject,  must  be  brought  before  the  court. 
There  should  be  a  regular  statement  of  the  rights  of  the  claim- 
ants by  orderly  pleadings.  Disputed  questions,  whether  of  law 
or  fact,  should  be  tried  in  the  ordinary  manner.  The  usual  fa- 
cilities for  correcting  any  error,  by  a  review  upon  appeal,  should 
be  open  to  all  the  parties ;  and,  above  all,  the  questiorr  of  the 
solvency  or  insolvency  of  this  bank  must  be  wholly  disconnect- 
ed from  the  suit  that  may  be  brought  to  try  the  title  to  this 
sum  of  money. 

It  is,  therefore,  my  plain  duty  to  grant  a  certificate  that  it 
sufficiently  appears  before  me  by  affidavit  that  the  association 
proceeded  against  have  a  good  defence  on  the  merits  to  the  al- 
leged demand  of  the  applicant,  and  to  direct  that  the  proceed- 
ings be  dismissed.  An  order  must  be  entered  accordingly. 
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preme  Court,  Second  District;  Special  Term,  November,  1857. 


ACTION  FOE  STATUTE  PENALTY.  —  FORM  OF  COMPLAINT.  —  SUMMONS. 


The  provisions  of  2  Revised  Statutes,  482,  §  10,  —  relative  to  the  forms  of  declara- 
tions in  actions  for  statute  penalties,  —  are  not  abrogated  by  the  Code  ;  and  the 
method  of  declaring  authorized  by  them  is  still  proper. 

A  summons  in  the  form  prescribed  by  subdivision  1  of  section  129  of  the  Code,  is 
the  proper  summons  in  an  action  brought  to  recover  a  statute  penalty. 

This  suit  was  brought  against  Michael  Bennett  to  recover 
the  statute  penalty  of  $50,  for  a  violation  of  section  21  of  the 
Metropolitan  Police  Law  (2  Laws  of  1857,  200,  ch.  569). 

The  complaint  was  drawn  in  the  short  form  authorized  by 
the  provisions  of  the  Revised  Statutes,  and  the  summons  was 
for  a  money  demand.  The  defendant  moved  to  set  aside  the 
complaint  for  irregularity,  in  that  it  varied  from  the  summons. 

The  same  motion  was  made  in  each  of  three  hundred  other 
suits  brought  against  other  defendants,  for  violations  of  the 
same  act. 

H.  A.  Moore,  E*  D.  Lewis,  R.  C.  Underbill,  and  others,  for 
the  motion. 

J.  G.  Schumaker,  district  attorney,  opposed. 

BIRDSEYE,  J.  —  In  Morehouse  a.  Crilley  (8  How.  Pr.  R.,  431), 
Mr.  Justice  Barculo  held  that  the  Code  (§  140)  had  abrogated 
the  provisions  of  the  Revised  Statutes  (2  Rev.  Stats.,  482,  §  10), 
specially  authorizing  a  declaration  for  oflences  against  a  penal 
statute,  to  allege  the  words  of  and  refer  to  the  statute,  without 
setting  forth  the  special  matter.  And  for  this  reason  he  sus- 
tained a  demurrer  to  a  complaint  for  the  recovery  of  penalties 
for  violations  of  these  excise  laws,  because  it  did  not  set  forth 
specially  the  facts  constituting  the  cause  of  action. 

But,  in  the  opinion  in  that  case,  no  reference  was  had  to  the 
provisions  of  section  471  of  the  Code.  By  this  section,  part  2  of 
the  Code  (which  contains  140  sections)  was  not  to  affect  inter  alia 
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any  existing  statutory  provisions  relating  to  actions,  not  incon- 
sistent with  the  Code,  and  in  substance  applicable  to  the  actions 
thereby  provided,  nor  any  proceedings  provided  for  by  chapter 
8  of  the  third  part  of  the  Eevised  Statutes,  excluding  the  second 
and  twelfth  titles  thereof;  except  that  when,  in  consequence  of 
any  such  proceeding,  a  civil  action  should  be  brought,  such  ac- 
tion should  be  conducted  in  conformity  to  the  Code  ;  and  except, 
also,  that  where  any  particular  provisions  of  the  excepted  stat- 
utes were  plainly  inconsistent  with  the  Code,  such  provision  was 
to  be  deemed  repealed. 

This  section  was  in  force  when  the  case  of  Morehouse  v.  Cril- 
ley  was  decided  ;  but  it  seems  not  to  have  been  brought  to  the 
notice  of  the  learned  judge.  Hence,  the  case  cannot  well  be 
considered  a  decisive  authority  upon  the  question  whether  the 
short  form  of  declaring  in  actions  for  penalties  and  forfeitures, 
prescribed  in  article  1  of  title  6  of  chapter  8  of  part  3  of  the  Re- 
vised Statutes,  is  abolished  by  the  Code.  That  question  does 
not  seem  to  have  been  passed  upon  in  any  other  case.  And  it 
may  be  properly  treated  as  a  new  question,  the  consideration  of 
it  in  Morehouse  v.  Crilley  being  manifestly  incomplete. 

It  has,  however,  been  held,  in  numerous  cases,  that  other 
provisions  of  the  excepted  parts  of  the  Revised  Statutes  are 
saved  by  section  471  of  the  Code,  although  their  provisions 
are  quite  as  inconsistent  with  the  Code  as  are  those  which 
give  the  short  form  of  declaring  in  suits  for  penalties  and  for- 
feitures. 

Thus  in  The  Bank  of  Genesee  a.  The  Patchin  Bank  (3  Kem., 
313),  the  Court  of  Appeals  held  that  the  Code  had  not  repealed 
that  provision  of  the  Revised  Statutes  which  declares  that  in 
suits  brought  by  a  corporation,  it  shall  not  be  necessary  to  prove 
on  the  trial  the  existence  of  such  corporation,  unless  the  defend- 
ant shall  have  pleaded  in  abatement  or  in  bar  that  the  plaintiffs 
are  not  a  corporation  (2  Rev.  Stats.,  458,  §  3). 

The  same  thing  has  been  held  in  substance  in  several  other 
cases.  (See  The  Bank  of  Waterville  a.  Beltzer,  13  How.  Pr.  R., 
272  ;  The  Union  Mutual  Insurance  Company  a.  Osgood,  1  Duer, 
70  ;  Johnson  a.  Kemp,  11  How.  Pr.  R.,  186.) 

I  can  see  no  greater  repugnancy  or  inconsistency  between 
the  provisions  of  the  Code  and  those  of  the  Revised  Statutes,  in 
respect  to  the  form  of  declaring  for  penalties,  than  there  is  in 
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rciVrc'iu-e  to  the  provisions  as  to  the  method  of  pleading  the 
existence  of  corporations. 

As  was  said  in  3  Kernan,  314,  "  There  is  no  inconsistency  or 
repugnancy  in  applying  the  provisions  referred  to  from  the 
Revised  Statutes  to  actions  under  the  Code.  There  are  the 
same  reasons  of  convenience  for  it  now  which  existed  under  the 
former  system,  and  it  does  not  conflict  with  any  particular  pro- 
vision of  the  Code.  It  therefore  remains  in  force."* 

This  method  of  declaring  being  still  proper,  has  the  proper 
form  of  summons  been  used  for  the  commencement  of  the 
action  ? 

The  defendants  contend  that  whatever  be  the  proper  form 
of  complaint,  the  action  is  not  "  an  action  arising  on  contract," 
within  the  meaning  of  subdivision  1  of  section  129  of  the  Code ; 
that  an  application  for  the  relief  demanded  in  the  complaint 
must  be  made  before  the  plaintiffs  can  obtain  judgment,  and 
therefore  a  notice  to  that  effect  should  have  been  included  in 
the  summons. 

The  position  is  clearly  correct,  if  the  terms  here  used  to  di- 
vide all  civil  actions  into  two  classes  are  intended  to  distinguish 
actions  arising  on  express  contracts,  for  the  payment  of  money 
only,  from  all  others.  I  know  of  no  authority  for  such  a  con- 
struction, nor  do  I  see  any  good  reason  for  adopting  it.  "When- 
ever, upon  a  given  state  of  facts,  the  law  before  the  Code,  by 

°  The  complaint  in  this  case  was  in  the  following  form  : — 

TITLE  OF  THE  CAUSE. 

The  complaint  of  the  People  of  the  State  of  New  York,  plaintiffs,  against 
Michael  Bennett,  defendant,  states— First,  That,  as  they  are  informed  and  believe, 
the  defendant,  on  the  day  of  ,  1857,  that  day  being  Sunday,  the 

first  day  of  the  week,  at  the  city  of  Brooklyn  and  in  the  county  of  Kings,  within 
the  Metropolitan  Police  District  of  the  State  of  New  York,  did  publicly  keep  in- 
toxicating liquors,  contrary  to  the  provisions  of  section  21  of  the  act  of  the  Legis- 
lature of  the  State  of  New  York,  entitled  "An  act  to  establish  a  Metropolitan 
Police  District  and  to  provide  for  the  government  thereof,"  passed  April  15, 1857. 

That,  by  reason  thereof,  the  defendant  is  indebted  to  the  plaintiffs  in  the  pen- 
alty and  sum  of  fifty  dollars,  for  the  benefit  of  the  police  contingent  fund,  au- 
thorized by  the  said  act,  and  an  action  hath  accrued  to  the  plaintiffs  to  recover 
the  same. 

The  plaintiffs  demand  judgment  against  the  defendant  for  the  said  sum  of  fiftyt 
dollars,  and  the  costs  of  this  action. 

J.  G.  SCHUMAKER,  District  Attorney  of  the  County  of  King*. 

VERIFICATION,  by  the  district  attorney. 
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implication,  raised  a  contract  between  the  parties,  and  gave  the 
means  of  enforcing  it  by  an  action  in  form  ex  contractu,  I 
think  the  same  remedy  must  still  exist.  The  plaintiff  whose 
chattels  have  been  taken  by  force  or  fraud,  may  still  elect  to 
waive  the  tort,  and  bring  his  action  for  their  value,  founding 
his  action  upon  the  liability  which  the  law  imposes,  to  pay  a  fair 
and  just  equivalent  for  the  property  taken. 

So  a  party  who  has  been  sued  for  the  recovery  of  unliquidated 
damages  arising  out  of  a  tort  committed  by  him,  as  soon  as  the 
fact  of  his  liability  has  been  established,  and  the  extent  of  it 
determined  by  trial  and  judgment,  is  now  liable,  as  before  the 
Code,  to  an  action  in  form  ex  contractu  upon  the  judgment. 
Not  because  there  is  any  express  contract  to  pay  by  a  judgment 
debtor;  but  because  there  is  a  specific  legal  duty  or  obligation 
to  pay  a  definite  sum  of  money  imposed  on  the  defendant. 

The  same  considerations  which  allowed  the  actions  of  assump- 
sit  or  debt  to  be  maintained  under  the  old  system  of  pleading 
and  practice,  and  which  warrant  the  granting  of  the  same  relief 
under  the  present  system,  upon  a  statement  of  the  substantial 
facts  of  the  case,  without  regard  to  the  form  of  the  action,  apply 
to  the  case  now  before  the  court,  and  require  that  it  shall  be 
classed  in  the  same  general  division  of  actions  in  which  it  was 
classed  prior  to  the  Code.  The  defendant  is  not  held  to  pay 
money  by  any  express  agreement  on  his  part.  But  if  he  has  com- 
mitted the  act  forbidden,  he  has  incurred  a  legal  liability  to  pay 
a  specified  sum  to  a  particular  party.  He  knew  the  act  was  for- 
bidden ;  and  that  its  commission  would  fix  him  with  the  liability. 
Yet  he  has  chosen  to  violate  the  statute,  and  of  course  to  assume 
the  consequences.  It  is  not  straining  the  force  of  language  very 
much  to  say  that  the  legal  duty  which  such  a  party  owes  to  the 
person  injured,  and  for  whose  protection  the  statute  was  designed, 
arises  on  contract,  especially  where  this  test  is  applied  simply 
with  reference  to  the  form  of  proceeding,  and  with  a  view  to 
the  obtaining  of  the  remedy,  and  in  a  matter  exclusively  of 
statutory  cognizance. 

The  substantial  correctness  of  this  view  is  evident  from  the 
uniform  manner  of  collecting  such  penalties  adopted  in  the  Eng- 
lish law.  This  uniformity  was  so  great,  that  it  was  a  part  of  the 
definition  of  the  action  of  debt,  in  all  books  of  practice  and 
pleading,  that  the  action  of  debt  lay  for  the  recovery  of  a  specific 
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of  money,  due  either  by  virtue  of  some  record,  or  statute, 
or  writing  under  seal;  as  on  judgments  and  recognizances  of 
courts  of  record,  on  statutes  for  the  recovery  of  "penalties  and 
forfeitures,  on  bonds,  &c.  (See  1  TidcFs  Pr.,  4  ;  1  BurrilPs  Pr., 
24;  1  Chitt.  PL,  123,  127-8;  2  Bacon's  Air.,  tit.  Debt  A.; 
3  Cam.  Dig.,  tit.  Debt  A.,  I.) 

Thus  it  was  said  (1  Roll.  Abr.,  598),  if  an  act  of  parliament 
gives  a  penalty,  and  does  not  say  to  whom,  nor  by  what  action 
it  shall  be  recovered,  an  action  of  debt  lies  upon  such  statute  by 
the  party  grieved.  The  same  point  is  stated  in  2  Bacon's  Abr., 
tit.  Debt  A,  citing  the  same  authority,  and  adding,  "  and  which  is 
now  the  common  practice."  (See  also  2  Strange,  828.) 

It  has  been  often  held  in  this  State,  that  where  no  particular 
mode  was  prescribed  for  the  recovery  of  a  penalty  given  by 
statute,  debt  was  the  appropriate  action  (15  Wend.,  184  ;  5  Johns., 
175). 

These,  and  many  other  authorities  which  might  be  cited,  suf- 
ficiently show  that  it  is  no  mere  fiction  of  law  by  which  the 
action  of  debt  was  made  the  usual  and  proper  method  for  col- 
lecting forfeitures  and  penalties.  One  of  the  cases  cited  throws 
much  light  upon  the  gradual  manner  in  which  the  common 
action  of  debt,  in  the  civil  courts,  grew  into  use  for  this  purpose. 

In  the  King  v.  Malland  (2  Str.,  828,  2  George  II.),  which  was 
an  indictment  for  the  violation  of  a  statute  by  an  act  upon  which 
a  money  penalty  was  imposed,  it  was  held  that  where  there  is 
no  appropriation  of  a  statute  penalty  it  was  a  debt  to  the  crown, 
and  suable  for  in  a  court  of  revenue,  and  not  by  indictment. 
Where  the  distinction  between  the  courts  for  the  collection  of 
the  king's  revenue,  and  the  other  courts  was  practically  abol- 
ished, the  same  form  of  action  was  adopted  in  the  other  courts 
of  law  in  England.  In  this  State  that  distinction  had  never  ex- 
isted. But,  as  has  been  already  stated,  the  legal  liability  to  pay 
the  penalty  was  always  treated  by  our  courts  as  amounting  to 
contract  to  pay  it. 

Such  is,  in  my  judgment,  still  the  rule  of  law,  notwithstanding 
the  change  in  the  forms  of  procedure  introduced  by  the  Code. 
And,  therefore,  when  the  complaint  avers,  as  it  does  in  this 
case,  that  the  defendant  has  committed  the  acts  which  fix  upon 
him  the  legal  duty  of  paying  the  prescribed  penalty,  and  that  by 
reason  thereof  he  is  indebted  to  the  plaintiffs  in  the  amount  of 
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the  penalty,  and  an  action  hath  accrued  to  the  plaintiff  to  re- 
cover the  same,  the  action  is  shown  to  be  one  "  arising  on  con- 
tract," within  the  meaning  of  section  129  of  the  Code.  The 
form  of  summons  adopted  is  therefore  the  proper  one,  and  the 
objection  to  it  must  be  overruled. 

Although  nothing  was  said  at  the  argument  upon  that  subject, 
it  may  be  properly  added  here  that  I  see  nothing  in  the  provis- 
ions of  the  Code  as  to  arrest  and  bail  (§  179),  or  as  to  the  entry 
of  judgment  upon  failure  to  answer  (§246),  leading  to  a  differ- 
ent conclusion. 

The  defendant's  motion  must  be  denied,  but  without  costs ; 
the  question  being  new,  and  of  such  a  character  as  to  warrant  the 
application  to  the  court. 


THURSTON  a.  MARSH. 

Supreme  Court,  First  District ;  Special  Term,  November,  1857. 

FORECLOSURE. — INTEREST  CLAUSE. — PAYING  MONEY  INTO  COURT. 

— TENDER. 

It  seems,  that  under  the  Code,  tender  of  the  amount  due  in  a  foreclosure  suit  can 

only  be  made  in  the  form  of  an  offer  by  the  defendant  to  allow  the  plaintiff  to 

take  judgment  for  a  specified  sum,  with  cqsts. 
In  an  action  to  foreclose  a   mortgage  containing  an   interest  clause,  for  failure  to 

pay  an  instalment  of  interest,  defendant  obtained  an  ex  parte  order  allowing 

him  to  pay  the  interest  in  arrear  into  court ;  and  having  paid  it,  he  answered, 

averring  the  payment. 

Held,  that  he  had  mistaken  the  practice.     He  should  have  offered  payment 

to  the  plaintiff,  and  on  refusal,  and  on  his  excuse  for  the  original  default,  have 

applied  for  a  stay  of  proceedings  in  the  action. 

Motion  to  vacate  an  ex  parte  order  permitting  defendant  to 
pay  money  into  court. 

This  was  an  action  for  the  foreclosure  of  a  mortgage  to  secure 
the  payment  of  $2750  in  three  years,  but  containing  an  interest 
clause  to  the  effect  that  in  case  default  was  made  in  paying  the 
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interest  on  any  day  it  was  made  payable,  and  it  remained  unpaid 
and  in  arrear  for  the  space  of  ten  days,  then  the  whole  principal, 
at  the  option  of  the  plaintiff,  should  become  due  and  payable. 
The  complaint  alleged  a  default  in  the  payment  of  $96.25,  six 
months'  interest,  which  became  due  and  payable  on  the  19th 
of  September,  and  that  the  same  had  remained  unpaid  and  in 
arrear  for  the  space  of  ten  days ;  wherefore  the  plaintiff  had 
elected  to  claim  to  have  the  whole  principal  secured  by  the 
mortgage,  and  that  by  reason  thereof  there  was  justly  due  the 
plaintiff  upon  the  said  mortgage  the  said  principal  sum,  with 
interest,  &c.,  and  in  the  usual  form  asked  for  a  sale  of  the  mort- 
gaged premises. 

Before  putting  in  his  answer,  and  'upon  the  complaint  alone, 
the  defendant  obtained  the  following  ex  parte  order. 

TITLE  OF  THE  CAUSE. 

On  motion  of  James  Moncrief,  attorney  for  the  defend- 
ants in  this  action,  it  is  ordered  that  the  defendants  have  leave 
to  bring  into  court  the  sum  of  ninety-eight  dollars,  admitted  by 
them  to  be  due  the  plaintiff  in  this  cause  ;  and  that  thereupon 
(unless  the  plaintiff  shall  accept  thereof,  with  costs  to  be  taxed, 
in  full  discharge  of  this  action)  the  same  shall  be  struck  out  of 
said  plaintiff's  complaint  in  this  action,  and  the  same  shall  be 
paid  out  of  court  to  the  plaintiffs  or  their  attorney ;  and  that  on 
the  trial  of  the  issue  (to  be  joined)  in  this  action,  the  said  plain- 
tiffs shall  not  be  permitted  to  give  evidence  for  the  sum  so 
brought  into  court. 

After  obtaining  this  order,  defendant  put  in  his  answer,  al- 
leging, among  other  things,  that  he  had  paid  the  amount  of  the 
interest  into  court,  as  appeared  by  copy  of  the  order  and  clerk's 
receipt  annexed  to  this  answer. 

The  plaintiff  now  moved  to  vacate  the  order  allowing  de- 
fendant to  pay  the  money  into  court.  The  motion  was  submit- 
ted upon  written  points. 

Allan  Melville,  for  the  motion. — I.  This  is  not  a  case  unpro- 
vided for  by  the  Code.  Provision  is  made  by  section  385. 
Rule  89  does  not  permit  resort  to  the  old  practice  where  the 
Code  provides  a  remedy. 
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II.  The  objection  to  the  order  is,  that  if  permitted  to  stand 
without  complaint  it  may  prejudice  the  plaintiff.      It   either 
means  something  or  nothing.     Without  hearing  the  plaintiff,  an 
important  allegation  is  struck  out  from  his  complaint,  and  he 
is  not  to  be  permitted  to  give  evidence  of  it.     Where  is  the 
precedent  for  this  ? 

III.  In  equity  there  was  never  any  such  practice  as  payment 
of  money  into  court  by  the  defendant  on  his  motion.     In  some 
cases  plaintiff  could  compel  defendant  to  pay  money  into  court. 
(2  Bar b.  Ch.  Pr.,  236 ;  1  Ho/.  Ch.  FT.,  319,  and  cases  cited.)    And 
even  at  law  payment  of  money  into  court  was  only  allowed  where 
the  action  was  brought  only  for  a  sum  certain,  or  capable  of 
being  ascertained  by  mere  calculation,  and  therefore  in  trespass 
case,  trover,  and  replevin,  it  was  not  allowed.     (1  jBurrill,  406  ; 
and  see  2  fiev.  Stats.,  553  ;  also  9  How.  Pr.  R.,  398.)     This 
action,  being  for  the  foreclosure  of  a  mortgage,  is  for  something 
more  than  the  recovery  of  money  (3  Abbotts*  Pr.  It.,  273).     It 
is  a  proceeding  in  rem. 

IY.  If  this  practice  is  ^o  be  sanctioned,  the  form  of  the  order 
is  wrong  in  preventing  evidence  of  part  of  the  plaintiff's  claim  ; 
the  rule  at  law  being,  that  if  the  plaintiff  succeeds,  he  recovers 
the  whole  amount  claimed,  and  credits  what  has  been  paid  into 
court  (7  Hill,  30).  The  order  should  be  vacated,  and  the  de- 
fendant put  to  his  offer  to  take  judgment  for  the  amount  he 
admits  to  be  due,  under  section  385.  The  practice  does  not  de- 
pend upon  the  particular  facts  of  the  case  as  alleged  in  the  com- 
plaint, nor  upon  the  nature  of  the  defence,  because  the  motion 
for  the  order  to  pay  in  was  made,  and  order  obtained,  before  the 
answer  was  drawn  up,  as  the  fact  of  payment  into  court  is  set 
up  in  the  answer.  The  question  turns  entirely  upon  the  nature 
of  the  action,  as  one  for  the  foreclosure  of  a  mortgage,  in  which 
the  defendant,  by  his  application  before  answer,  admits  a  part 
of  the  plaintiff's  claim.  His  defence  to  the  other  part  of  the 
relief  demanded  is  not  to  be  considered,  because  it  does  not  come 
before  the  court  properly  until  the  trial.  If  the  Code  does  not 
provide  a  way  in  section  385,  resort  must  be  had  under  Rule  89 
to  the  former  chancery  practice,  which  did  not  permit  payment 
of  money  into  court  on  defendant's  application,  and  therefore 
does  not  avail  the  defendant. 
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John,  W.  Edmonds,  opposed. — I.  It  appears  to  me  that  the 
plaintiff's  application  is  founded  on  an  entire  misapprehension 
of  the  practice  in  such  case,  and  of  the  effect  of  paying  money 
into  court.  He  refers  to  section  385  of  Code,  which  relates 
only  to  a  confession  of  judgment,  and  is  so  held  by  the  court: 
(Johnson  -y.  Sagar,  10  How.  Pr.  It.,  453  ;  Emery  v.  Emery,  9 
Ib.,  130.)  And  he  refers  to  1  Barl.  Ch.  Pr.,  236,  which  relates 
only  to  the  plaintiff "*$  compelling  defendant  to  pay  into  court 
money  which  he  admits  to  be  due.  Our  case  is  neither,  but  is 
simply  the  defendant's  admitting  he  owes  so  much,  and  paying 
it,  not  confessing  a  judgment  for  it. 

II.  Under  the  old  and  the  present  practice,  whenever  a  de- 
fendant pleads  tender  he   must  bring  the   money  into   court. 
How  ?     Precisely  in  the  way  which  it  has  been  done  in  this 
case.     (I  EurriWs  Pr.,  406;  1  TicWs  FT.,  561.)    Tidd  says 
the  motion  for  leave  to  bring  money  into  court  is  a  motion  of 
course ;    and  always  heretofore  the  prafctice  was  to  hand  the 
money  to  the  clerk,  take  his  receipt,  and  enter  a  rule  in  the 
Common  Rule  Book,  and  then  serve, the  original  receipt  and 
copy  rule  on  the  plaintiff. 

III.  The  plaintiff  is  never  prejudiced  by  this  act  of  the  de- 
fendant.    There  are  only  two  modes  in  which  the  plaintiff  a&n. 
be  affected  by  it.     1.  Where  he  takes  the  money  out  of  court : 
then  it  is  his  act  in  so  doing  that  affects  him.     2.  Where  the 
court  finally  determines  that  he  is  not  entitled  to  any  more ;  arid 
there  he  ought  to  be  prejudiced. 

IV.  Neither  the  Code  nor  the  Rules   have  altered  the  old 
practice,  where  a  party  acknowledges  he  owes  money  and  wants 
to  pay  it.     Who  has  a  right  to  prevent  his  paying  it  ?     The 
plaintiff  will  not  receive  it  from  him.     He  does  the  next  best 
thing,  and  that  is,  pays  into  court,  whence  the  plaintiff  can  take 
it  out  whenever  he  pleases,  and  the  defendant  never  can.    To 
him  it  is  gone  forever.     He  has  paid  it. 

V.  The  only  thing  that  has  caused  any  embarrassment  in  the 
present  case  is  this,  that  now  the  judges  (in  this  district)  will  not 
allow  the  clerk  to  enter  any  common  rule,  which  was  always 
entered  by  the  party,  at  his  own  peril,  afterwards  ;  and  the  pres- 
ent order  is,  according  to  the  true  practice,  nothing  more  than 
a  common  order,  entered  ex  parte  of  course,  and  entered  at  the 
peril  of  the  defendant.     It  in  no  way  affects  the  plaintiff  unless 
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he  takes  out  the  money,  or  unless  the  court  shall  hereafter  ad- 
judge in  the  matter. 

ROOSEVELT,  J. — Tender  after  suit  was  confined  to  "  actions  at 
law"  (2  R&v.  Stats.,  553).  In  those  actions  costs  were  fixed,  and 
not  discretionary.  They  were  adjusted  also  to  each  successive 
service  in  the  cause.  There  was  no  percentage  applicable  in 
gross  to  the  whole.  Hence  the  Code,  even  in  such  actions, 
makes  no  provision  for  a  tender  as  distinguished  from  a  confes- 
sion. It  permits  the  defendant  to  serve  an  offer  to  "  allow 
judgment"  for  a  specific  sum,  with  costs.  On  such  a  judgment, 
the  percentage  may  be  added,  and  the  costs  thus  complete. 
But  no  provision  is  made  for  a  percentage  without  a  judg- 
ment. Whether,  therefore,  a  tender  can  now  be  made  after  suit, 
except  in  the  form  of  an  offer  to  allow  judgment,  may  at  least 
be  doubted.  It  certainly  cannot,  as  it  seems  to  me,  in  a  fore- 
closure suit.  Such  suits,  it  is  well  known,  were  not  "  actions  at 
law,"  as  understood  in  the  Revised  Statutes.  They  were  suits  in 
equity,  and  subject  to  all  the  equitable  jurisdiction  of  the  court. 
They  are  so  still.  In  such  suits,  costs,  under  the  Code,  "  may 
be  allowed  or  not,  in  the  discretion  of  the  court"  (§  306). 

The  defendant  has  mistaken  the  practice.  He  should  have 
offered  to  pay  the  interest  accrued,  and  upon  its  refusal,  and  a 
reasonable  excuse  for  the  seeming  want  of  precise  punctuality, 
have  obtained,  as  he  might,  an  order  to  stay  all  proceedings, 
till  a  further  default,  if  any  should  occur. 

Order  accordingly. 


CONOYER  a.  THE  MAYOR,  &c.,  OF  THE  CITY  OF 
NEW  YORK. 

Supreme  Court,  First  District ;  Special  Term,  November,  1857. 

Two  Actions. 

BOOKS  AND  PAPERS  APPERTAINING  TO  PUBLIC  OFFICE. — RES  AD- 
JUDICATA.— CONFLICT  OF  JURISDICTION. 

The  books  and  papers  "  belonging  or  appertaining"  to  a  public  office, — e.  a.,  that  of 
street  commissioner  of  New  York  city, — belong  to  the  officer  for  the  time  being. 
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He  has  a  right  to  the  possession  and  use  of  them  for  all  the  purposes  of  the  office. 

By  devoting  the  books  and  papers  appertaining  to  the  office  of  street  commission- 
er of  the  city  of  New  York  to  the  uses  of  that  office,  the  city,  which  originally 
owned  them,  with  whose  funds  they  were  purchased,  has  consented  to  part  with 
all  its  rights  inconsistent  with  their  use  for  the  purposes  of  the  office. 

The  city  has  no  right  to  a  possession  of  them  adverse  to  the  officer,  or  to  interrupt 
the  possession  or  use  of  them  by  him. 

In  a  proceeding  under  1  Revised  Statutes,  125,  §  61,  by  the  successor  to  an  office 
to  get  possession  of  the  books  and  papers  "  belonging  or  appertaining"  to  it, 
the  decision  of  the  judge  conducting  such  proceeding  is  conclusive  upon  the 
rights  of  the  parties  to  it  and  their  privies. 

The  officer  in  such  a  proceeding  represents  not  only  his  own  rights  as  individual, 
but  also  those  of  third  persons  entitled  to  the  benefits  of  the  office. 

Accordingly,  the  city,  as  to  its  rights  to  the  books,  as  appertaining  to  the  office,  is 
bound  by  the  decision  in  such  a  proceeding  as  a  privy,  it  appearing  that  the 
actual  officer  was  a  party  to  that  proceeding. 

Accordingly,  where,  in  such  a  proceeding  by  0.  against  D.,  it  had  been  decided 
that  C.  was  the  officer  and  was  entitled  to  the  books,  and  the  city  afterwards 
claiming  that  D.,  and  not  C.,  was  such  officer,  brought  an  action  against  C.  to 
restrain  the  possession  and  use  of  them  by  him, — Held,  that  the  city  was  bound 
by  such  decision  as  a  privy,  it  being  represented  therein  by  the  officer  a  party 
to  it,  and  was  estopped  to  dispute  the  title  of  the  party  therein  adjudged  to 
be  entitled. 

Where  several  courts  in  this  State  have  concurrent  jurisdiction  as  to  a  subject  of 
litigation,  the  court  first  having  possession  of  it,  if  it  have  power  to  administer 
all  the  relief  required,  should  retain  it,  and  carry  the  litigation  to  its  conclusion 
there. 

If  proceedings  be  commenced  in  another  court  respecting  the  same  matter  which 
is  a  subject  of  litigation  between  the  same  parties  in  this  court,  the  plaintiff 
in  such  suit  will  be  restrained  by  injunction  from  prosecuting  the  suit  in  that 
court. 

The  party  seeking  to  divert  the  litigation  from  the  court  in  which  it  had  its  ori- 
gin, will  be  so  restrained,  whether  he  be  plaintiff  or  defendant  in  the  first 
court ;  and  a  fortiori,  he  will  be  so  restrained  if  he  be  plaintiff  in  the  first 
court ;  and  especially  if  such  resort  be  attempted  after  a  decision  in  a  prelimi- 
nary stage  of  the  case  adverse  to  his  claims. 

What  may  be  the  powers  of  the  second  court,  and  whether  it  have  equity  juris- 
diction or  not,  is  unimportant. 

If  the  powers  of  the  court  first  in  possession  be  adequate,  its  duty  is  to  retain  the 
litigation,  draw  it  wholly  to  itself,  and  conclude  it  there. 

Motions,  in  two  suits,  for  an  injunction,  and  the  appointment 
of  a  receiver. 

These  actions  were  brought  by  Daniel  D.  Conover — the  one 
against  The  Mayor,  &c.,  of  the  city  of  New  York,  Charles  Dev- 
lin, and  Farrington  and  Bertholf ;  and  the  other  against  The 
Mayor,  &c.,  Charles  Devlin,  and  James  C.  Willett,  sheriff  of 
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the  city  and  county  of  New  York.  The  facts  involved  in  the 
present  motions,  with  a  history  of  the  previous  litigation  in  the 
same  controversy,  are  given  in  the  opinion. 

David  Dudley  Field  and  William  Curtis  Noyes,  for  the 
motions. 

Richard  Busteed,  corporation  counsel,  Daniel  E.  Sickles, 
James  T.  Brady,  and  Charles  O*  Conor,  opposed. 

PEABODY,  J. — This  litigation  has  its  foundation  in  the  claims 
of  the  plaintiff  Conover  and  the  defendant  Devlin,  respec- 
tively, to  the  office  of  street  commissioner  of  the  city  of  New 
York. 

The  plaintiff  claims  the  office  by  virtue  of  an  appointment  by 
the  Governor,  and  the  defendant  Devlin  claims  it  by  virtue  of 
an  appointment  by  the  Mayor  and  Aldermen,  and  each  claims 
to  be  now  the  actual  incumbent  of  the  office. 

No  suit  or  legal  proceeding  to  test  their  claims  in  this  respect 
has  ever  been  instituted  by  either;  and  no  adjudication  on  the 
subject,  of  general  obligation  onHhem,  or  at  all  obligatory  on 
third  persons,  seems  ever  to  have  been  had. 

There  are,  however,  appertaining  to  said  office  of  street  com- 
missioner certain  books  and  papers,  maps  and  documents,  which 
have  been,  and  continue  to  be,  the  subject  of  litigation  between 
them ;  and  the  claim  of  each,  by  virtue  of  the  office,  to  the  cus- 
tody and  use  of  them,  not  only  has  been  the  subject  of  legal 
proceedings  and  adjudication  between  them,  but  continues  to 
constitute  more  or  less  directly  the  basis  of  these  and  the  several 
other  suits  which  will  have  to  be  considered  herein. 

On  June  19, 1857,  Conover  applied  to  me,  as  a  justice  of  the 
Supreme  Court,  under  1  Revised  Statutes,  125,  section  61,  for 
an  order  directing  Devlin  to  show  cause  why  he  should  not 
be  compelled  forthwith  to  deliver  to  him  (Conover)  the  books 
and  papers,  maps  and  documents,  belonging  or  appertaining  to 
said  office  of  street  commissioner  of  the  city  of  New  York. 
That  order  was  made,  and  was  returnable  on  the  23d  day  of 
June ;  and  the  examination  of  the  subject,  including  the  taking 
of  testimony  and  arguments  of  counsel,  was  proceeded  with 
from  day  to  day  until  the  29th  ;  and  my  decision  was  finally 
made,  that  said  Conover  was  entitled  to  said  books  and  papers, 
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and  an  order  was  made  that  be  should  deliver  them  accordingly 
forthwith.* 

On  the  hearing  and  trial,  Mr.  Conover  was  represented  by 
Mr.  "Wm.  Curtis  Noyes  and  Mr.  D.  D.  Field,  and  Mr.  Devlin 
by  Mr.  James  T.  Brady  ;  and  the  city  of  New  York,  though  not 
a  party  to  the  record,  but  claiming  to  be  interested  in  the  ques- 
tion, was  represented  throughout  by  Mr.  Busteed,  corporation 
counsel,  and  Mr.  D.  E.  Sickles. 

In  that  proceeding  the  whole  subject  of  controversy  was  the 
right  to  the  possession  and  use  of  the  books  and  papers,  maps 
and  documents,  belonging  or  appertaining  to  the  office  of  street 
commissioner ;  the  plaintiff  herein  claiming  to  Yecover  posses- 
sion of  them,  and  the  defendant  (Devlin)  denying  the  right  of 
the  plaintiff,  and  claiming  himself  to  be  entitled  to  retain  and 
continue  the  use  and  custody  of  them. 

That  was  a  direct  proceeding  between  the  parties.  The  only 
question  tried  was  the  right  of  the  parties  respectively  to  the 
books  and  papers,  &c.  The  plaintiff  claimed  the  right  to  them. 
The  defendant  denied  the  title  df  the  plaintiff,  and  asserted  his 
own  title  to  them.  The  plaintiff  in  reply  denied  the  title  of 
the  defendant  and  reasserted  his  own  right.  Each  asserted  his 
own  title  and  denied  the  title  of  the  other,  and  the  issues,  thus 
joined,  were  tried  with  much  care  and  deliberation,  and  de- 
cided. 

That  decision  has  never  been  reviewed,  as  by  law  it  might 
have  been,  by  an  appellate  or  revisory  tribunal ;  has  never  been, 
in  any  manner,  reversed  or  vacated  ;  and,  accordingly,  the  judg- 
ment there  pronounced  is  in  full  force,  and  obligatory  upon  the 
parties. 

It  may  be  correct,  or  it  may  be  erroneous;  and,  as  to  its 
binding  effect  upon  the  parties,  while  it  remains,  it  is  not  im- 
portant whether  it  is  the  one  or  the  other.  Neither  party  has 
appealed  from  it,  and  as  to  each,  it  is  now,  I  suppose,  conclusive. 

No  other  proceeding  or  suit,  to  the  same  end,  has  been  insti- 
tuted, and  the  decision  or  judgment  then  rendered  cannot  prop- 
erly be  reviewed,  nor  can  the  question  there  decided  properly 
be  readjudicated  in  any  collateral  suit  or  litigation  between  the 
parties.  It  may  be  reviewed  in  a  proper  manner  (by  certiorari 

*  These  proceedings  are  reported  Ante,  73. 
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for  instance),  and,  if  incorrect,  may  be  reversed ;  but  that  must 
be  by  a  direct  proceeding  for  the  purpose.  Until  that  is  done, 
however,  it  remains  a  valid  and  conclusive  judgment,  deter- 
mining the  rights  of  the  parties  in  the  premises  ;  as  does,  in- 
deed, the  decision  of  every  court,  even  the  humblest  in  the 
land,  until  reversed  or  vacated. 

This  proposition  I  do  not  understand  is  by  any  one  in  any 
manner  denied.  It  may,  at  times,  in  the  litigation  that  has  fol- 
lowed, have  been  forgotten  or  lost  sight  of,  and  thus  have  been 
disregarded  for  a  time,  but  I  am  not  aware  that  any  one  has 
ventured  to  gainsay  it,  or  claimed  the  reverse  of  it. 

For  the  purposes  of  these  suits,  then,  that  judgment  is  con- 
clusive upon  the  rights  of  the  parties,  Conover  and  Devlin,  to 
the  books  and  papers,  &c. 

The  city,  although  represented  on  that  trial,  and  throughout 
the  whole  of  it,  by  counsel,  and  heard  at  full  length,  still,  if  it 
have  any  rights  not  represented  by  the  direct  parties  to  the  suit, 
is  not  concluded  as  one  of  the  parties  to  the  record.  It  could 
only  assert  its  rights,  and  controvert  the  claims  it  should  deem 
adverse  to  them,  through  the  medium  or  representation  of  one 
or  the  other  of  the  parties  to  the  record. 

So  far,  therefore,  as  its  rights  were  properly  represented  by 
either  of  those  parties,  the  city  also  is  concluded,  but  as  to  any 
other  rights  not  so  represented  it  is  not  concluded. 

In  other  words,  although  the  city  was  present  by  its  counsel, 
and  heard  at  length  throughout  the  trial,  it  could  only  be  heard 
on  the  subject  in  controversy,  the  rights  of  the  parties  to  the 
proceeding.  It  could  not  set  up  its  own  rights  not  connected 
with  those  of  either  party,  if  it  had  any  such.  It  could  take  part 
in  the  discussion  and  trial  of  the  questions  embraced  in  the  rec- 
ord before  the  court,  and  advocate  or  oppose  the  claims  of  either 
party ;  but  that  is  all  it  could  do.  The  issues  joined  there  are 
the  only  issues  to  which  the  city  could  speak,  and  on  them  only 
was  it  heard.  So  far,  therefore,  as  a  decision  for  or  against  one 
of  these  parties  binds  it  as  being  represented  there  by  the  party 
as  to  the  right  passed  upon,  it  is  concluded.  In  short,  that,  like 
any  other  judgment,  binds  conclusively  only  the  parties  to  it 
and  their  privies.  If  the  city  have  rights  to  that  property  in- 
dependent of  the  office  and  of  the  officer,  those  rights  remain 
probably  unaffected. 
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It  is  true  that  a  want  of  jurisdiction  would  invalidate  all  I  did 
there,  as  to  the  parties  as  well  as  strangers,  but  that  objection 
is  not  taken  here  either  in  the  pleadings  or  the  points  submit- 
ted, nor  was  it  on  the  argument.  My  jurisdiction  in  that  mat- 
ter, therefore,  must  be  deemed  to  be  admitted,  or  at  least  undis- 
puted, here. 

"What  rights  had  the  city  which  were  not  connected  with  the' 
office  or  officer;  for  as  to  those  only,  is  it  not  bound  by  the  de- 
cision in  the  statutory  proceeding  ?  The  statute  under  which  I 
was  acting  provides  a  remedy  by  which  a  successor  to  an  office 
may  get  possession  of  "  any  books  or  papers  belonging  or  apper- 
taining to  such  office."  It  follows  that  the  officer  has  a  right  to 
the  possession  of  such  books  and  papers.  The  petition  by  which 
the  proceeding  was  inaugurated,  and  all  the  subsequent  papers 
and  measures,  had  reference  to  the  books  and  papers,  and  de- 
scribed the  things  sought  as  "belonging  or  appertaining  to  the 
office  of  street  commissioner  of  the  city  of  New  York."  The 
claim  was  limited  not  only  to  those  books,  &c.,  but  the  claim  to 
them  was,  in  effect,  only  to  be  possessed  of  them  to  the  extent 
to  which  they  belonged  to  the  office.  As  to  "  the  books  and 
papers  belonging  or  appertaining  to  the  office  of  street  commis- 
sioner of  the  city  of  New  York,"  what  rights  had  the  city  in- 
dependent of  and  against  the  street  commissioner  ?  For  one  or 
the  other  of  those  parties,  it  was  conceded  on  all  hands  in  that 
proceeding,  as  it  is  in  these  suits,  was  street  commissioner. 
All  agreed  there,  as  all  agree  here,  that  the  actual  street  com- 
missioner was  before  the  court.  The  city  therefore  was  repre- 
sented, so  far  as  that  officer  may  represent  it  in  a  matter  of 
the  kind. 

To  ascertain  exactly  the  dividing  line  between  the  rights  of 
the  city  and  those  of  the  street  commissioner  would  require  too 
much  time  for  the  present  occasion,  and  is  not  necessary  ;  it  is 
sufficient  at  this  point  to  say,  that  they  having  been  dedicated 
to  the  uses  of  the  office,  the  city  had  no  rights  to  them,  incon- 
sistent with  the  possession  and  use  of  them  by  the  officer,  who- 
ever he  might  be.  It  will  hardly  be  contended  that  he  had  no 
rights ;  that  the  city  could  wholly  divert  the  records,  "  books 
and  papers  appertaining  to  the  office,"  from  the  officer ;  and  as 
Conover  was  not  attempting,  by  the  proceeding  before  me,  to 
establish  what  were  the  rights  of  the  officer  over  them,  or  to 
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acquire  any  stated,  definite  right  over,  in,  or  to  them,  but  only 
to  acquire  the  possession  or  control,  by  which  he  might  exer- 
cise the  rights  which  appertained  or  belonged  to  the  office,  and 
limited  his  claim  to  that,  more  or  less, — it  seems  to  follow  that 
the  claim  he  made  can  hardly  be  questioned  by  the  city  more 
than  by  Devlin. 

This  is  the  whole  breadth  and  scope  of  his  claim,  and  of  the 
decision  on  it,  and  the  whole  end  and  purpose  of  the  process  in 
execution  of  that  judgment,  the  enforcement  of  which  was  ar- 
rested by  the  injunction  from  the  Court  of  Common  Pleas. 

That  process  could  not.  in  its  nature,  nor  could  the  proceed- 
ings in  which  it  issued,  by  any  means  give  to  Conover  any  other 
rights  than  those  which  that  officer  (the  street  commissioner)  by 
virtue  of  his  office  would  have ;  and  he  having  been  adjudged 
for  the  purpose  of  that  proceeding  to  be  the  officer,  it  follows 
inevitably  that  .he  had  the  rights  incident  to  that  character.  It 
is  not  important  to  ascertain  what  those  rights  were ;  no  issue 
was  or  is  made  on  that  point.  Whether  they  were  greater  or 
less,  they  were  what  he  asked,  and  all  he  was  attempting  to  ac- 
quire and  all  he  could  acquire  ;  and  it  follows  that  the  general 
restraint  imposed  against  the  pursuit  of  that  remedy  under  the 
statute,  and  against  his  having  any  thing  to  do  with  the  books, 
&c.,  was  a  restraint  contrary  to  his  rights.  His  prayer,  in 
substance  and  effect,  was,  that  being  street  commissioner,  he 
might  be  invested  with  such  control  over  those  articles,  as  he, 
by  virtue  of  said  office,  was  entitled  to.  I  had  decided  that  he 
was  such  officer,  and  of  course  he  was  entitled  to  such  control 
over  them  as  the  office  gave  ;  and  without  deciding  or  inquiring 
what  those  rights  were,  I  had  ordered  the  officer  to  produce 
them,  that  I  might  give  to  him  the  power  of  exercising  those 
rights,  whatever  they  might  be,  more  or  less. 

The  rights  of  the  city  (if  it  had  any,  except  through  the  office) 
commenced  only  where  the  rights  of  the  office  terminated.  As 
to  its  rights  connected  with  the  office,  it  was  represented  before 
me  by  the  officer,  and  was  concluded  by  the  decision  there. 
As  to  its  other  rights  (if  it  have  any),  they  are  of  comparatively 
little  importance,  are  entirely  subordinate  to  those  of  the  office, 
to  the  use  of  which  they  had  been  dedicated,  and  aiford  no 
ground  for  an  interruption  of  the  possession,  or  a  restraint  of  the 
use  of  them  by  the  officer. 
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The  history  of  the  legal  proceedings  on  this  subject  is  im- 
portant in  considering  this  motion  for  an  injunction  and  receiver. 

The  proceedings  before  me,  relative  to  the  possession  of  the 
books  and  papers,  was  commenced  by  Conover  on  the  19th  of 
June,  and  on  the  10th  of  July  my  decision  was  made  that  he 
was  street  commissioner,  and  entitled  to  the  books  and  papers. 

On  the  27th  of  June,  the  city  commenced  a  suit  in  the  Su- 
preme Court  against  Conover,  and  obtained,  ex  parte,  an  in- 
junction restraining  him  from  taking  possession  of  the  books 
and  papers,  by  which  the  proceedings  before  me  were  inter- 
rupted for  several  days.  On  the  13th  of  July,  that  injunction, 
on  motion,  was  dissolved.  On  the  16th  of  July  a  certiorari  was 
obtained,  ex  parte,  by  which  proceedings  before  me  were  stayed 
until  the  18th,  when  it  was  superseded,  after  argument. 

On  the  14th  of  July,  a  resolution  was  pending  before  the  Board 
of  Councilmen,  to  deliver  the  books  and  papers  into  the  posses- 
sion of  the  corporation  counsel,  and  instruct  him  to  allow  Dev- 
lin alone  to  use  them,  apparently  intended  to  defeat  the  pro- 
ceeding before  me ;  and  Conover  then  commenced  the  earlier 
of  these  suits  against  Devlin  and  the  corporation, — procured,  ex 
parte,  an  injunction  restraining  the  passage  of  the  resolution, 
and  also  restraining  any  act  to  defeat  that  proceeding ;  which 
injunction  is  still  in  force. 

On  the  18th  of  July,  a  suit  in  the  Common  Pleas  was  com- 
menced by  the  city  against  Conover,  Devlin,  and  the  sheriff  of  the 
county,  and  an  injunction  procured,  restraining  Conover,  his  coun- 
sellors, attorneys,  and  agents,  from  receiving  or  interfering  with, 
and  the  sheriff  from  taking  or  interfering  with  the  books,  «fcc.,  and 
Devlin  from  delivering  them  to  him.  At  the  time  of  the  service 
of  the  injunction  on  Conover,  the  warrant  issued  by  me  for  the 
production  of  the  books,  &c.,  was  in  the  hands  of  an  officer  for 
service,  and  he  proceeded  to  bring  before  me  certain  of  the 
books,  after  the  service  of  the  injunction.  For  this  an  order 
was  made  that  Conover  be  imprisoned  for  contempt.  About  the 
same  time,  the  court,  after  solemn  argument,  decided  to  continue 
the  injunction,  and  refused  to  dissolve  it. 

On  the  20th  of  July,  the  city  filed  a  supplemental  bill  in  the 
Common  Pleas,  alleging  the  service  of  the  original  complaint 
and  injunction,  Farrington's  seizure  of  the  books,  Bertholf's 
possession  of  some  of  them  by  my  order,  Mr.  Field's  advice  to 
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disregard  the  injunction,  Conover's  entry  into  the  apartments 
devoted  to  the  office,  danger  of  loss  or  damage  to  the  books  and 
papers,  stating  the  proceedings  before  me,  and  alleging  that 
they  were  without  jurisdiction,  and  praying  for  an  injunction 
against  Farrington,  Bertholf,  and  Mr.  Field,  which  was  granted, 
exparte,  and  afterwards,  on  argument,  dissolved  as  to  Mr.  Field, 
but  continued,  and  a  dissolution  refused,  as  to  Farrington  and 
Bertholf. 

On  the  13th  of  August,  Conover  filed  a  supplemental  com- 
plaint in  this  suit  (commenced  as  above  on  the  14th  of  July), 
adding  as  parties  Farrington  and  Bertholf,  and  stating  that  the 
action  was  commenced  July  14th,  that  since  that  time  I  had 
issued  warrants  in  the  statutory  proceeding,  and  that  under  one 
of  them  some  of  the  books  had  been  brought  before  me,  and 
that  further  proceedings  were  prevented  by  the  interference  of 
the  city  and  Devlin,  and  that  plaintiff  apprehended  that  they 
would  continue  to  prevent  the  execution  of  the  warrant  and  the 
completion  of  the 'proceeding;  and  demanding  judgment  that 
the  warrant  might  be  executed,  and  the  obstacles  thereto  re- 
moved, that  a  receiver  of  the  books,  &c.,  might  be  appointed, 
and  directed  to  allow  Conover  to  use  them  ;  and  an  injunction 
against  the  city  and  Devlin,  their  agents,  &c.,  restraining  them 
from  interfering  with  the  books,  &c.,  and  from  doing  any  thing 
to  prevent  their  delivery  to  Conover,  or  the  execution  of  the 
warrants,  except  by  a  review  of  the  statutory  proceedings  be- 
fore me,  and  an  injunction  against  Bertholf  and  Farrington,  re- 
straining them  from  delivering  the  books  to  any  person  except 
pursuant  to  the  warrant,  was  demanded.  On  this  an  order  was 
made  to  show  cause  why  an  injunction,  as  asked,  should  not  be 
granted  and  a  receiver  appointed,  and  a  temporary  injunction 
was  allowed  in  the  mean  time. 

There  was  also  a  suit  commenced  in  the  Supreme  Court  by 
Conover  against  the  city  and  Devlin  and  the  sheriff,  stating  Con- 
over's  claims  to  the  books,  &c. ;  the  proceedings  before  me ; 
my  decision  thereon  ;  the  issuing  of  the  warrants ;  the  inability 
of  Conover  to  get  the  books;  threats  by  Devlin  to  dispossess 
him  of  the  apartments  by  force ;  the  possession  by  Devlin  of 
certain  bids  for  contracts  with  the  city ;  the  appointments  to 
office  made  by  him  ;  the  commencement  by  Conover  of  the  suit 
in  this  court  on  the  14th  of  July ;  the  suit  by  the  city  in  the 
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Common  Pleas  on  the  18th  of  July,  .and  the  proceedings  there- 
in ;  and  demanding  judgment  that  the  city  be  restrained  from 
proceeding  in  the  Common  Pleas ;  that  the  sheriff  be  enjoined 
from  executing  process  therein  ;  and  that  Devlin  be  restrained 
from  performing  duties  as  street  commissioner  until  his  right  to 
the  office  should  be  established  on  quo  warranto. 

In  that  suit  also  an  order  was  made  that  defendants  show 
cause  why  an  injunction  should  not  issue  and  a  receiver  be  ap- 
pointed ;  and  a  temporary  injunction  was  allowed  in  the  mean 
time. 

On  the  two  orders  to  show  cause  just  mentioned,  a  motion  is 
made  for  the  injunction  prayed  for  in  the  complaints  and  for  a 
receiver,  and  that  motion  I  am  now  to  decide. 

The  necessity  for  something  which  shall  confine  the  litigation 
in  this  matter  to  some  one  court  is  most  apparent  from  the  above 
narrative.  The  two  courts — this  and  the  Common  Pleas — have 
decided  the  same  question  differently,  and  are  diametrically  op- 
posed to  each  other.  This  court,  Mr.  Justice  Roosevelt  presiding, 
in  the  suit  by  the  city  against  Conover,  commenced  June  27, 
dissolved  an  injunction  on  grounds  substantially  the  same  as 
those  on  which  a  similar  one  was  afterwards  sustained  in  the 
Common  Pleas.  The  case  before  Mr.  Justice  Roosevelt  is  re- 
ported in  5  Abbotts'  Pr.  R.,  171,  and  his  opinion  is  character- 
ized by  his  usual  eminent  ability  and  research.  The  Common 
Pleas,  Judge  Ingraham  presiding,  in  an  opinion  of  great  ability, 
gives  the  reasons  for  the  decisions  in  that  court.*  The  facts  on 
which  the  two  decisions  proceed  differ  but  little,  if  at  all,  and 
that  little,  if  either  way,  is  in  the  direction  opposite  to  the  dif- 
ference of  the  decisions  and  opinions.  The  one  before  Mr. 
Justice  Roosevelt  did  not  contain,  originally,  a  statement  of  the 
statutory  proceedings,  which  were,  at  the  time  the  argument  of 
the  motion  was  commenced  before  him,  incomplete.  The  case 
made  in  the  Common  Pleas  did  contain  a  statement  of  those 
proceedings  in  the  plaintiff's  complaint,  and  that  I  had  decided 
that  Conover  was  the  officer,  and  entitled  to  the  books  and  pa- 
pers. Both  of  them  took  cognizance  of  those  proceedings,  how- 
ever, and  considered  them,  as  is  shown  in  their  opinions  respec- 
tively ;  and  the  two  cases  were  not,  I  think,  even  in  this  respect, 

*  See  the  decision  reported  Ante,  252. 
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materially  different.  The  decision  in  this  court  preceded  that 
in  the  Common  Pleas,  and  was  urged  on  the  argument  of  the 
case  in  that  court,  as  appears  from  the  opinion,  not  only  as  an 
authority,  but  as  establishing  <by  adjudication  the  rights  of  the 
parties.  But  the  argument  did  not  prevail,  and  the  injunction, 
on  solemn  argument,  dissolved  and  denied  in  this  court,  was 
subsequently  granted,  and,  on  like  solemn  argument,  confirmed 
within  fifty  days  afterwards  in  that  court. 

Here  are  the  decisions  of  the  two  courts  directly  in  conflict 
on  the  same  subject  matter.  Which  is  correct,  is  not  a  matter 
of  inquiry  here.  "We  are  not  reviewing  either  of  those  decis- 
ions. I  should  feel  great  diffidence  at  approaching  such  a  task 
as  reviewing  the  decision  of  either  of  those  eminent  judges  ;  and 
that  no  such  duty  is  imposed  on  me  is  matter  of  most  hearty 
self-gratulation. 

The  two  courts,  thus  starting  from  the  same  point,  have  taken 
opposite  directions.  Other  cases  of  difference  of  opinion,  equal- 
ly striking,  between  that  court  and  this,  and  between  judges  of 
the  two  courts,  have  occurred  in  the  course  of  this  litigation 
repeatedly,  but  an  enumeration  of  them  is  not  necessary.  The 
instance  I  have  given  shows  the  impracticability  of  continuing 
parallel  litigations  of  the  same  matters  in  the  two  courts.  In- 
deed, evidence  or  illustration  of  such  a  fact  seems  hardly  ne- 
cessary, for  it  is  within  the  observation  of  every  one,  that  on  the 
complicated  and  vexed  questions  which  come  under  the  investi- 
gation of  courts  of  justice  (and  this  is  certainly  embraced  in 
that  class),  courts,  like  individual  minds,  must  differ  frequently. 
Every  dissent  of  a  member  of  a  court,  and  every  reversal  by  an 
appellate  court  of  the  decision  of  its  inferior,  are  instances  of 
difference  of  judicial  opinion  on  exactly  the  same  facts,  stated 
in  exactly  the  same  words  ;  and  neither  of  these  cases  of  differ- 
ence is  of  rare  occurrence.  Both,  on  the  contrary,  are  very 
common. 

The  two  courts  thus  pursuing  opposite  courses  of  decision,  it 
is  manifestly  desirable  that  the  litigation  in  one  should  be  sus- 
pended, and  the  whole  controversy  carried  to  its  conclusion  in 
the  other.  It  is  more  than  desirable.  It  is  indispensable  to  a 
reasonable,  orderly,  and  decorous  Administration  of  justice. 

How  shall  this  be  accomplished  ?  How  shall  it  be  decided 
in  which  court  it  shall  be  continued  ?  And  when  that  is  de- 
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cided,  how  shall  the  decision  be  enforced  ?  Assuming  that  the 
two  courts  have  jurisdiction  to  the  same  extent,  and  can  ad- 
minister justice  with  equal  facility  and  benefit,  the  rule  that  the 
court  first  having  cognizance  of  the  subject  shall  retain  it  and 
draw  the  litigation  wholly  to  itself,  seems  to  be  properly  appli- 
cable. It  is  perfectly  free  from  odium,  is  consistent  with  the 
fullest  comity,  and  the  most  delicate  respect  for  the  other  tribu- 
nal. If  there  be  no  reason  in  the  constitution  of  the  courts  why 
one  is  more  competent  under  all  circumstances,  existing  or  likely 
to  arise,  to  assume  the  whole  of  this  controversy  and  conduct  it 
to  an  issue  than  the  other,  priority  in  acquiring  possession  of  the 
case  may  with  propriety  be  allowed  to  determine  in  which  it 
shall  proceed.  On  the  subject  of  jurisdictional  power,  there 
can  surely  be  no  objection  to  this  court :  succeeding  as  it  does 
to  all  the  powers  of  the  Court  of  King's  Bench,  and  having,  on 
every  subject  within  the  jurisdiction  of  a  State  court,  the  fullest 
common-law  jurisdiction,  it  has  also  all  the  powers  of  the  late 
Court  of  Chancery  in  the  administration  of  equity ;  and,  terri- 
torially, its  jurisdiction  for  every  purpose  is  coextensive  with 
the  State. 

The  jurisdiction  of  the  Common  Pleas,  on  the  contrary,  for 
many  purposes,  is  limited  to  the  county,  and  although  it  may 
now  have  jurisdiction  over  all  the  parties  to  this  litigation,  cir- 
cumstances may  not  improbably  arise  in  which  the  addition  of 
a  party  residing  or  tarrying  without  the  county,  or  any  one  of 
numerous  other  causes,  may  make  the  more  comprehensive  ju- 
risdiction of  this  court  desirable,  and  necessary  to  the  complete 
determination  of  the  controversy. 

The  suit  by  the  city  against  Conover  in  this  court,  after  the 
decision  by  Mr.  Justice  Roosevelt,  was  discontinued.  The  pre- 
cise time  when  this  was  done  does  not  appear  from  the  papers 
before  me,  but  I  think  that  it  may  have  been  before  the  suit  in 
the  Common  Pleas  was  commenced. 

After  that  decision,  however,  and  before  the  commencement 
of  the  suit  in  the  Common  Pleas,  the  earlier  of  these  suits  was 
commenced  in  this  court  by  Conover  against  the  city  and  Dev- 
lin. Whether  it  was  commenced  before  or  after  the  discontinu- 
ance of  the  one  in  this  court  brought  by  the  city  does  not,  I 
think,  appear;  but  the  decision  by  Mr.  Justice  Roosevelt  in  that 
suit,  dissolving  the  injunction  on  motion,  was  made  on  the  13th, 


NEW-YORK.  405 


Conover  a.  The  Mayor,  <fec.,  of  New  York. 


and  the  earlier  of  these  suits  was  commenced  on  the  }4th  day 
of  July  ;  so  that  the  probability  is,  and  I  suppose  I  may  assume, 
in  the  absence  of  evidence  to  the  contrary,  that  that  suit  of  the 
13th  was  in  existence  on  the  14th.  This  court,  then,  first  be- 
came possessed  of  the  subject  of  this  litigation  by  the  commence- 
ment of  that  suit  on  the  27th  of  June  last ;  and  since  that  time, 
has  never  been  without  at  least  one  suit  on  that  subject  between 
the  same  parties.  The  aid  of  this  court  was  then  invoked  by 
the  city  in  a  suit  against  Conover.  The  city  having  thus  select- 
ed the  forum  in  which  it  chose  to  implead  him,  he,  when  on  the 
14th  of  the  following  month  (July)  he  had  occasion,  for  the  first 
time,  to  invoke  the  aid  of  a  court  of  general  jurisdiction,  com- 
menced his  suit  here,  whither  he  had  been  already  brought, 
and  where  he  then  was  a  defendant  in  a  suit  by  the  same  par- 
ties, on  the  same  subject-matter. 

In  the  suit  first  commenced  in  this  court  by  the  city  against 
Conover,  the  rights  of  the  plaintiff  therein  to  the  books  and 
papers  as  against  Conover,  were  the  basis  of  the  claim ;  and  it 
is  apparent,  from  the  opinion  of  Mr.  Justice  Roosevelt,  on  the 
motion  for  an  injunction,  that  both  the  title  of  the  plaintiffs  to 
the  books,  &c.,  and  the  rights  of  Conover  as  the  officer,  were 
set  up  and  discussed,  substantially  as  they  have  been  since. 

In  commencing  his  suit  against  the  city  and  Devlin,  on  the 
14th  of  July,  he  was  bound,  by  a  regard  for  propriety,  if  no 
other  law,  not  to  seek  to  wrest  the  litigation  from  the  court  in 
which  it  had  been  commenced,  by  appealing  to  another  court 
for  the  relief  he  required,  and  accordingly  he  sought  counter 
relief,  as  he  should  do,  in  this  court,  then  having  the  litigation 
before  it.  It  was  the  right  of  the  party  first  appealing  to  the 
court  to  select  his  tribunal.  The  city  had  exercised  that  right, 
and  Conover  was  bound  to  follow  to  the  same  court ;  and  not,  by 
seeking  another,  to  embarrass  and  entangle  matters  already 
more  than  sufficiently  complicated. 

All  the  suits  between  these  parties,  from  the  one  commenced 
by  the  city  on  the  27th  of  June,  have  been  on  the  same  subject 
— the  rights  of  the  parties  to  these  books,  &c.  In  all,  the  city 
has  claimed  to  withhold  them  by  virtue  of  its  ownership,  they 
having  been  bought  and  paid  for  with  its  funds;  and,  in  all, 
Conover  has  claimed  possession  of  them  by  virtue  of  his  office  ; 
and  in  all,  since  the  decision  in  his  favor  in  the  statutory 
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proceeding,  he  has  claimed   that  as   an   adjudication   of  his 
right 

It  was  urged,  on  the  argument  in  opposition  to  this  motion, 
that  the  pleadings  in  the  suit  or  suits  in  this  court,  at  the  time 
the  suit  in  the  Common  Pleas  was  commenced,  were  not  suffi- 
ciently comprehensive  to  enable  the  court  to  determine  the 
whole  matter  in  controversy.  I  am  not  certain  that  that  is  the 
case ;  but  it  is  not  necessary,  for  the  purposes  for  which  I  am 
referring  to  those  suits,  that  they  should  have  been.  I  do  not 
attempt  to  show  or  say  that  any  two  of  the  suits,  or  the  plead- 
ings in  them,  have  been  exactly  and  in  all  respects  alike.  They 
have  been,  all  of  them,  concerning  the  same  subject-matter 
however ;  all  have  had  the  same  general  end  in  view :  on  the 
one  hand,  Conover  has  always  endeavored  on  the  same  ground 
to  get  the  books,  &c. ;  and,  on  the  other,  the  city  has  endeavor- 
ed on  the  same  ground  to  defeat  his  claim,  and  keep  them  from 
him :  and  if  any  facts,  since  deemed  material  on  either  side, 
were  not  contained  in  the  earlier  pleadings,  they  could  readily 
have  been  introduced  by  way  of  amendment  or  supplement ; 
and  their  absence  furnished  probably  no  necessity  for  even  a 
new  suit,  and  if  it  did,  it  certainly  furnished  none  for  flying  to 
a  new  court. 

It  seems  to  me  quite  evident,  from  what  has  been  said,  that 
this  whole  litigation  should  be  drawn  to  one  or  the  other  of  the 
two  courts ;  that  it  cannot,  with  advantage  to  the  litigants,  or 
without  detriment  to  the  public  interest,  be  suffered  to  proceed 
as  it  has  done — a  step  in  one  court,  in  one  direction  followed  by 
a  step  in  the  other  court  in  an  opposite  direction ;  and  that  it 
should  be  arrested  in  one  or  the  other. 

How  shall  this  be  accomplished  ?  Neither  court  will,  or  per- 
haps can,  interfere  directly  with  the  action  of  the  other.  Either 
may,  however,  operate  on  the  suitors  before  it ;  and  the  mode 
urged  in  this  motion  seems  to  me  quite  proper.  At  all  events, 
an  injunction  is  the  means  sanctioned  by  precedent  in  such 
cases.  It  is  the  measure  in  familiar  use  for  that  purpose,  and  I 
see  no  reason  why  it  should  not  be  adopted  in  this  case. 

It  was  urged,  on  the  argument,  that  injunctions  in  such  cases 
had  only  been  used  to  restrain  suits  in  courts  of  law,  and  that 
such  a  remedy  as  to  suits  in  courts  of  equity  had  not  been 
adopted  in  practice :  and  the  fact  must  be  very  much  so ;  for, 
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until  recently,  no  instance  has  occurred  in  this  country,  or  in 
that  whence  we  derive  our  jurisprudence,  of  the  existence  of 
two  courts  of  equity  in  the  same  State,  having  concurrent  juris- 
diction in  cases  of  the  same  class.  Of  course,  the  practice  can- 
not have  obtained  under  such  circumstances ;  but  there  is  no 
reason,  in  principle,  why,  in  cases  of  this  kind,  it  should  not  be 
applied  to  a  court  of  equity  as  well  as  to  a  court  of  law.  Is 
there  any  doubt  that  a. court  of  equity  would  restrain  proceed- 
ings against  its  officers  for  acts  done  in  their  official  character, 
if  those  proceedings  were  in  another  court  having  equity  pow- 
ers, as  readily  as  if  they  were  in  a  court  having  only  common- 
law  powers  ?  If,  for  instance,  a  receiver  or  a  guardian,  or  a 
committee  of  a  lunatic,  appointed  in  one  of  our  courts,  were 
prosecuted  in  any  other  court  for  his  official  acts,  is  there  any 
doubt  that  the  court  from  which  he  derived  his  authority  would 
enjoin  such  a  suit?  and  would  it  make  any  difference  whether 
it  was  pending  in  a  court  having  equity  as  well  as  common-law 
powers,  or  in  one  having  common-law  powers  only  ? 

So,  in  the  case  of  a  bill  of  peace,  which  this  case  in  all  respects 
very  much  resembles,  is  there  any  reason  to  suppose  that  if  the 
suits,  which  it  would  otherwise  be  proper  to  restrain,  were  pend- 
ing in  courts  having  equity  as  well  as  common-law  powers,  they 
would  not  for  that  reason  be  restrained  ?  If  so,  in  this  State, 
where  all  courts  have  equity  as  well  as  common-law  powers,  the 
beneficent  remedy  known  by  that  name  must  be  abandoned  ;  cer- 
tainly where  the  suits  to  be  restrained  are  in  more  than  one  court. 

And  so  in  every  case  where  the  restraint  was  demanded  for 
any  other  reason  than  because  the  court  in  which  the  suit  was 
pending  lacked  the  power  of  administering  equity.  Restraint 
for  that  reason  cannot  now  be  required  in  a  system  like  ours, 
where  all  courts  have  those  powers.  The  existence  of  equity 
powers  in  the  courts  will  do  away  with  the  necessity  for  such 
restraint  in  a  large  class  of  cases,  because  the  absence  of  those 
powers  was  often  the  cause  for  restraining  proceedings  in  such  a 
court,  on  the  ground  that  the  controversy  could  not  properly  be 
ended  and  disposed  of  without  the  exercise  of  them ;  but  it  is 
only  in  cases  of  that  class  that  the  existence  of  equity  powers  in 
the  courts  is  at  all  material  in  determining  whether  the  prosecu- 
tion of  suits  in  them  shall  be  restrained.  Suppose,  for  instance, 
that  an  equity  suit  were  commenced  in  this  court  against  ten  or 
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twelve  defendants,  and  one  defendant,  having  occasion  for  af- 
firmative relief  which  would  properly  authorize  the  filing  of  a 
cross-bill,  should  commence  a  suit  in  that  nature  in  the  Common 
Pleas,  and  another  should  file  one  in  the  Superior  Court,  and 
another  should  file  his  in  the  City  Court  of  Brooklyn,  and 
another  should  file  one  in  a  court  of  New  Jersey,  and  another 
in  Connecticut,  all  those  courts  having  plenary  equity  as  well  as 
common-law  powers,  who  can  doubt  that  some  one  of  the  courts 
would  be  bound  to  restrain  the  parties  before  it  from  proceeding 
in  the  other  courts,  and  draw  the  entire  litigation  to  itself? 
Who  would  be  found  to  insist  that  the  parties  plaintiff  in  none 
of  those  suits  should  be  restrained,  because,  forsooth,  the  courts 
had  equity  as  well  as  common-law  powers  ?  I  may  add,  who 
would  doubt  which  court  should  issue  the  mandate,  this  court 
having  first  had  possession  of  the  subject-matter  of  the  contro- 
versy, and  having  ample  powers  to  determine  it  in  all  its  parts  ? 
Undoubtedly,  the  case  of  Grant  v.  Quick  (5  Sandf.,  S.  C.  -Z?., 
612)  was  very  properly  decided ;  and  if  a  case  were  wanting  to 
illustrate  the  necessity  of  confining  litigation  between  the  same 
parties  on  the  same  subject-matter,  to  the  court  in  which  it 
originates,  when  that  court  has  ample  power  to  dispose  of  it 
legally  and  equitably  (which  is  all  there  as  in  that  case,  and  all 
it  is  properly  an  authority  for),  I  would  commend  the  litigations 
I  am  considering,  as  an  illustration  never  to  be  surpassed.  It  is 
not  a  little  remarkable  if  an  authority  so  apposite  as  that  es- 
caped the  attention  of  counsel  so  astute,  in  this  suit  in  the  Com- 
mon Pleas.  In  that  case  (Grant  v.  Quick),  it  appeared  that  a 
suit  had  been  brought  by  Quick  against  Grant  in  the  Common 
Pleas,  to  compel  the  surrender  of  certain  securities,  and  Grant 
(the  defendant  in  the  Common  Pleas)  commenced  a  suit  in  the 
Superior  Court  against  Quick  for  some  relief,  properly  matter 
for  a  cross-bill,  and  obtained  an  injunction  restraining  the  suit 
in  the  Common  Pleas,  and,  on  motion,  it  was  dissolved  by  the 
court,  Mr.  Justice  Duer  saying:  "The  prior  institution  of  that 
suit  (meaning  Quick  v.  Grant  in  the  Common  Pleas),  and  its 
actual  pendency,  are  regarded  by  me  as  conclusive  reasons  for 
granting  the  motion  in  its  full  extent,"  &c.  "  It  may  be  true, 
that  all  the  matters  set  forth  in  this  complaint  cannot  with  pro- 
priety be  set  forth  in  an  answer,"  &c.,  *  *  *  "  or  if  contained 
there,  cannot  be  made  the  ground  of  the  affirmative  relief  to 
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which  the  plaintiff  deems  himself  entitled ;  but  there  is  one 
obvious  and  conclusive  reply.  If  affirmative  relief  cannot  be 
granted,"  &c.,  *  *  *  "  upon  his  answer,  he  may  file  a  com- 
plaint in  the  Common  Pleas,  in  the  nature  of  a  cross-bill,  and 
that  court  will  stay  proceedings  in  the  first  suit,  until  both  are 
at  issue,  so  that  both  may  be  decided  at  the  same  time,"  &c. 
*  *  *  "  There  will  be,  in  reality,  but  one  controversy.  The 
prior  jurisdiction  which  that  court  has  acquired  I  have  no  right, 
and  will  not  attempt,,  to  disturb."  How  fatal  would  these  prin- 
ciples have  been  to  the  injunction,  and  the  whole  suit,  in  the 
Common  Pleas!  The  correctness  of  that  decision,  and  of  the 
opinion  of  Mr.  Justice  Duer,  will  never  be  questioned  by  a 
lawyer.  "  This  decision,"  says  the  reporter,  "  was  approved  by 
the  judges  of  that  court,  and  those  of  the  Supreme  Court  in  this 
district,  and  the  Common  Pleas."  I  am  sure  it  must  have  been. 
It  is  still  approved  by  this  court ;  and  it  having  been  cited  in 
this  matter  in  the  Common  Pleas,  and  the  case  there  showing, 
what  appears  fully  here,  that  there  was  at  least  one  suit  pending 
in  this  court  between  the  same  parties  respecting  the  same  sub- 
ject-matter, and  that  another  of  an  earlier  date,  by  the  same 
plaintiffs  as  the  one  there,  was  either  still  pending  here,  or  had 
just  been  discontinued  after  a  decision  in  it  adverse  to  the 
plaintiffs,  I  should  have  expected  that  the  learned  first  judge  of 
that  court  would  have  given  utterance  to  the  operations  of  his 
mind,  in  language  not  unlike  that  of  our  eloquent  and  venerable 
contemporary  of  the  Superior  Court,  and  that  he  would  have  em- 
braced the  opportunity  to  reiterate  his  commendation  of  the 
spirit  of  enlightened  equity  and  elevated  comity  on  which  the 
decision  in  that  case  proceeds. 
My  conclusions  are  : — 

1.  That  the  right  to  those  books  and  papers  as  to  the  parties 
hereto,  Devlin  and  Conover,  is,  by  virtue  of  the  decision  in  the 
statutory  proceeding  between  them,  res  adjudicata,  and  that 
they  are  concluded  thereby. 

2.  That  as  to  the  city,  it  has  rights  to  them,  but  that  those 
rights  are  chiefly  for  the  purposes  and  uses  of  the  office  to  which 
they  have  been  dedicated  by  it. 

3.  That  as  to  all  the  rights  the  city  has  on  that  ground,  it 
was  represented  by  the  officer  in  that  proceeding,  and  as  to  them 
it  was  bound  by  the  decision  therein  as  a  privy. 
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4.  That  as  to  the  rights  of  the  city,  other  than  those  it  has 
through  the  office  (if  it  have  any  others),  they  are  entirely  sub- 
ject to  those  of  the  office,  and  are  only  the  residuum,  or  what 
remains  after  all  the  purposes  of  the  office,  for  which  they  are  or 
may  be  serviceable,  have  been  answered. 

5.  That  as  to  those  rights,  which,  at  most,  are  rights  to  them 
only  as  articles  of  merchandise,  and  not  for  their  contents  or 
value  as  connected  with  the  office,  they  being  subordinate  to  the 
rights  of  the  office,  they  constitute  the  basis  of  no  legal  claim 
against  the  officer,  and  particularly  of  none  to  an  adverse  pos- 
session of  them,  or  to  a  restraint  of  the  use  of  them  by  him,  and 
therefore  constitute  no  reason  against  the  granting  of  the  motion 
for  an  injunction  in  this  case. 

6.  As  to  the  course  of  litigation  on  this  subject : — that  the 
court  first  having  possession  of  the  case — its  powers  being  ade- 
quate to  the  administration  of  complete  justice  in  the  premises 
— should  retain  its  jurisdiction  and  confine  the  litigation  to  that 
forum. 

7.  That  eiforts  by  either  party  (and  particularly  by  the  party 
invoking  the  aid  of  the  court  first  in  possession  of  the  case) 
to  divert  the  litigation-  to  another  court,  should  be  restrained, 
and  that  for  that  purpose  an  injunction  is  the  usual  and  proper 
remedy. 

8.  That  it  is  most  especially  the  duty  of  the  court  not  to 
permit  a  transition  from  it  to  another  court  by  such  a  party, 
after  an  adverse  decision  on  his  claim  in  the  court  to  which  re- 
sort is  first  had  by  him. 

9.  That  the  practice  in  courts  of  equity,  of  confining  litiga- 
tion on  a  subject  to  the  court  in  which  it  originates,  is  of  pecu- 
liar value  in  this  case;  that  it  seems  to  be  necessary  to  a  con- 
sistent, orderly,  and   effectual   administration  of  justice ;    and 
especially  so  to  that  desideratum  in  all  cases  like  this,  a  speedy 
termination  of  controversy. 

10.  That  the  propriety  of  the  remedy  in  a  case  of  this  kind  is 
not  affected  by  the  fact  that  the  court  secondly  acquiring  juris- 
diction of  the  matter  has  equity  as  well  as  common-law  powers. 

The  injunction  asked,  therefore,  must  be  granted  ;  but  no 
sufficient  ground  for  the  appointment  of  a  receiver  is  shown,  nor 
will  arise  from  the  injunction  now  ordered,  and  that  part  of  the 
motion  must  be  denied. 
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BANKS  a.  YAN  ANTWERP. 

Supreme  Ccwrt,  First  District ;  Special  Term,  Nov.  1857. 
MORTGAGE  FORECLOSURE. — DEFENCE  OF  USURY. 

A  party  setting  up  the  defence  of  usury  must  aver  clearly  every  particular  ne- 
cessary to  establish  the  usury  charged,  and  must  distinctly  negative  every  sup- 
posable  fact,  which,  if  true,  would  render  the  transaction  innocent  or  lawful. 

An  answer  in  an  action  for  foreclosure  of  a  mortgage,  which  alleges  that  the 
mortgage,  although  dated  on  a  specified,  was  not  executed  until  a  specified  day 
thereafter, — that  it  was  made  to  secure  a  loan  which  was  not  made  until  after 
the  day  of  execution, — that  it  was  thus  antedated  for  the  purpose  of  reserving 
excessive  interest,  and  that  the  defendant  did  thereby  reserve  excessive  inter- 
est ; — but  which  does  not  aver  that  such  excess  of  interest  was  ever  exacted  or 
paid,  and  does  not  deivy  that  the  loan  was  engaged  and  the  money  set  apart  by 
the  lender  for  the  borrower  from  the  day  of  the  date  of  the  mortgage, — is  in- 
sufficient as  a  plea  of  usury. 

« 

Motion  for  judgment  in  a  foreclosure  suit. 

This  was  an  action  by  David  Banks  against  Peter  Yan  Ant- 
werp and  others,  for  the  foreclosure  of  a  mortgage.  The  de- 
fendants pleaded  usury.  The  substance  of  the  statements  of  the 
answer  relative  to  the  defence,  is  given  in  the  opinion. 

ROOSEVELT,  J. — Usury  as  a  defence,  standing  upon  the  sama 
footing  in  principle  as  an  action  for  the  recovery  of  a  penalty 
or  forfeiture,  the  party  setting  it  up  must  aver  clearly  every 
particular  necessary  to  such  a  recovery,  and  must  distinctly  neg- 
ative every  supposable  fact  which,  if  true,  would  render  the 
transaction  innocent  or  lawful. 

In  the  present  case  the  defendants  allege  that  the  mortgage 
sought  to  be  foreclosed,  although  dated  on  the  first  of  the  month, 
was  not  in  fact  executed  until  August  24,  1846 ;  that  it  was 
made  to  secure  the  principal  sum  of  $3000  loaned  to  the  defend- 
ant Yan  Antwerp,  on  August  26,  1846  ;  that  it  was  so  dated  on 
the  first  of  the  month  for  the  purpose  of  reserving  a  greater  rate 
of  interest  than  seven  per  cent.,  and  that  the  plaintiff  did  "there- 
by" reserve  to  himself  for  the  loan  "  fourteen  dollars"  above  the 
lawful  rate.  There  is  no  averment,  it  will  be  observed,  that  the 
fourteen  dollars  which  constitute  the  ;ravamen  of  the  offence 
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charged,  were  ever  exacted  or  paid,  and  no  interest  is  now 
claimed  as  due  for  the  nine  years  prior  to  1855.  The  defend- 
ants in  effect  admit  that  the  eighteen  instalments  of  interest, 
whatever  they  were,  accruing  prior  to  that  day,  were  satisfac- 
torily arranged  and  paid.  The  idea  of  usury,  therefore,  is 
clearly  an  afterthought.  It  savors  strongly  of  the  nature  of 
what  the  law  denominates  "stale  demand,"  and  which  the 
courts,  especially  when  sitting  in  equity,  invariably  discour- 
age. 

Besides,  the  defendants'  answer,  so  far  as  it  alleges  facts  and 
not  inferences,  may  be  perfectly  true,  and  yet  the  loan  may 
have  been,  as  it  probably  was,  engaged,  and  the  money  actu- 
ally set  apart  in  bank,  on  the  first  of  the  month,  the  interme- 
diate three  weeks  being  devoted  to  the  preparation  of  the  papers 
and  the  examination  of  the  title.  The  question  then  is,  does 
such  a  transaction — one  of  every-day  occurrence,  not  in  Wall- 
street,  but  among  legal  conveyancers — constitute  in  law  a  mis- 
demeanor?— for  the  same  statute,  the  one  passed  in  1837,  which 
is  invoked  to  make  it  void  as  a  contract,  if  applicable,  equally 
makes  it  punishable  with  fine  and  imprisonment  as  a  criminal 
offence.  In  other  words,  the  act  done,  if  void,  is  for  the  same 
reason  criminal ;  and  if  not  criminal,  is  for  the  same  reason  not 
void.  Can  any  one,  then,  I  repeat,  imagine  that  the  Legisla- 
ture intended  that  dating  a  bond  on  the  day  of  the  loan  was  to 
be  punished  with  imprisonment,  if  the  money,  although  actually 
engaged  and  actually  in,  and  kept  in  bank,  was  not  actually 
paid  over  till  the  expiration  of  the  usual  time  allowed  and  re- 
quired for  the  examination  on  the  borrower's  title? — and  that  the 
offence  too  was  to  be  deemed  of  such  a  heinous  character  that 
unlike  other  cases  of  penalty  and  forfeiture  which  are  required 
to  be  prosecuted  (if  at  all)  within  three  years,  this  may  in  effect 
be  prosecuted  within  nine  or  even  ninety  years  after  its  alleged 
commission?  It  is  the  practice,  I  am  aware,  to  underrate  the 
intelligence  and  good  sense  of  our  legislative  bodies.  The  prac- 
tice has,  however,  been  considered  as  demonstrating  neither  the 
good  sense  nor  the  intelligence — certainly  not  the  good  taste — 
of  those  who  indulge  in  it.  Courts,  at  all  events,  may  be  ex- 
cused for  not  pursuing  it.  I  shall  assume,  therefore,  until  other- 
wise instructed,  that  the  Legislature  of  1837,  whatever  may 
have  been  their  views  of  public  policy,  did  not  intend  to  enact 
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an  absurdity,  not  to  say  atrocity,  such  as  the  present  defence 
implies. 

Judgment  for  the  plaintiff,  with  costs. 


CUNNINGHAM  a.  WIDING. 

Supreme  Court,  First  District  •  Special  Term,  November,  1857. 
ATTORNEY. — MOTION  FOR  PAPERS. — LIEN  FOR  COSTS. 

A  motion  to  require  an  attorney  to  give  up  to  his  client  papers  in  a  suit  is  not 
necessarily  a  motion  in  such  suit,  and  may  be  made  in  the  first  district,  although 
the  action  is  triable  elsewhere. 

Where  it  is  doubtful  whether  an  attorney  is  in- the  right  in  a  claim  set  up  by  him 
against  his  client  for  fees  and  costs,  and  the  client  offers  to  give  security  for 
the  amount  shown  to  be  due,  the  attorney  should  be  ordered  to  deliver  up,  on 
security  being  given,  papers  on  which  he  asserts  a  lien  for  the  amount  of  his 
claim. 

Motion  by  plaintiff  for  an  order  requiring  his  attorney  to  sign 
a  consent  for  the  substitution  of  a  new  attorney  in  his  stead,  and 
to  deliver  up  the  papers  in  the  action. 

The  facts  on  which  the  motion  was  based  appear  in  the  opinion. 

Martin  V.  B.  Wilcowson,  for  the  motion. 
George  S.  Bellows,  opposed. 

MITCHELL,  J. — -The  affidavits  are  entitled  as  above  (merely 
Supreme  Court,  not  designating  what  State  or  county),  and  they 
also  show  that  the  place  of  trial  of  the  action  is  Herkimer  coun- 
ty. If  the  present  motion  were  necessarily  a  motion  in  this  ac- 
tion, and  between  the  parties  to  it,  the  motion  should  be  made 
in  that  county,  but  no  objection  was  made  to  its  being  heard 
here ;  and  it  is  not  between  the  above  parties,  but  by  the  above 
plaintiff  against  his  attorney,  who  resides  here,  and  might,  there- 
fore, be  entitled  in  the  matter  of  the  attorney. 

The  affidavits  show  that  the  plaintiff  has  paid  his  attorney  all 
his  expenses  and  taxable  costs,  but  has  not  paid  all  the  demands 
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for  counsel  fees,  and  that  a  reference  is  now  pending  on  the 
question  whether  any  counsel  fees  are  due,  and,  if  so,  how 
much  ?  Before  the  reference,  the  plaintiff's  attorney  had  writ- 
ten to  his  client,  declaring  that  he  would  abandon  the  action 
unless  he  was  paid  his  demand  within  a  limited  time.  After 
that  he  gave  notice  that  he  would  not  proceed  with  the  action, 
and  notified  the  opposing  attorney  to  the  same  effect,  and  to 
serve^  papers  on  the  plaintiff  himself.  There  may  have  been 
language  in  some  of  these  communications  showing  an  intent  to 
retain  a  lien  on  the  papers;  but  if  this  is  to  be  deemed  so,  he 
could  not  retain  his  lien  after  he  abandoned  the  action,  unless 
the  fault  was  clearly  on  the  part  of  his  client.  This  does  not 
appear ;  the  controversy  as  to  the  amount  due,  and  as  to  the 
time  when  it  should  be  payable,  is  one  in  which  it  is  doubtful 
who  is  in  the  right. 

The  plaintiff  offers  to  give  security  to  pay  what  should  be 
found  due.  Lei  him  do  so,  and  let  the  attorney  deliver  over  to 
the  plaintiff  or  his  present  counsel  all  the  papers  in  the  cause.* 

°  The  following  is  the  order,  as  settled  by  Mr.  Justice  Mitchell : — 

At  a  special  term,  &c. 

In  the  matter  of  the  application  of  Thomas  Cunningham  against to  compel 

him  to  sign  a  consent  to  the  substitution  of  a  new  attorney,  and  to  deliver  the  papers, 
pleadings,  Sfc.,  in  the  case  of  Cunningham  against  Widing,  now  pending  in  this 
court  in  Herkimer  county. 

On  reading  and  filing  the  notice  of  motion  and  affidavits  of,  &c.,  in  the  above 
entitled  matter,  and  on  motion  of,  &c.,  and  after  hearing,  &c. 

It  is  ordered  as  follows  :  Upon  said  Cunningham  giving security  to  the 

satisfaction  of  a  justice  of  this  court  for  the  payment  of  such  sum  (if  any)  as  shall 

be  found  due  said from  said  Cunningham,  in  an  action  now  pending  in 

this  court,  wherein  said is  plaintiff  and  said  Cunningham  defendant,  and 

brought  to  recover  a  certain  sum  alleged  to  be  due  for  advice  and  services  render- 
ed by  said as  the  attorney  of  said  Cunningham,  in  the  said  entitled  action 

of  Cunningham  against  Widing  ; — Let  the  said sign  a  consent  for  the  sub- 
stitution of  M.  V.  B.  Wilcoxson  in  his  stead  as  the  attorney  of  said  Cunningham, 
in  the  above-mentioned  action  of  Cunningham  against  Widing,  and  let  him  de- 
liver over  to  said  Wilcoxson  such  consent,  and  the  papers,  pleadings,  copies  of 
deeds,  and  all  other  papers,  of  every  character,  connected  with  the  said  action  of 
Cunningham  against  Widing,  now  in  his  possession,  under  oath,  within  one  day 
after  the  approval  of  the  aforesaid  security,  as  hereinbefore  provided  ;  a  copy  of 

the  proposed  security  to  be  served  on  said two  days  before  presentation  of 

the  same  to  the  justice,  with  notice  of  the  day  of  its  presentation  for  approval. 
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THE  BOWERY  BANK  CASE. 
Supreme  Court,  First  District /  Special  Term,  November,  1857. 

BANKS. — ASSIGNMENT  FOB  BENEFIT  OF  CBEDITOKS. — APPOINTMENT 

OF  RECEIVER. 

The  holder  of  a  certified  check  protested  for  non-payment,  obtained,  on  the  day 
of  protest,  an  order  to  show  cause  against  the  bank,  returnable  on  the  same 
day ;  arid  the  cause  was,  at  the  appointed  hour,  heard,  the  bank  declared  in- 
solvent, without  opposition,  and  a  receiver  appointed. 

Held,  1.  That  these  proceedings  must  be  treated  as  equivalent  to  a  voluntary 
assignment  by  the  bank  of  its  property  for  the  benefit  of  its  creditors ;  and  the 
validity  of  the  appointment  of  the  receiver  must  be  tested  by  the  question 
whether  such  an  assignment  would  have  been  valid. 

2.  That  a  bank  may  make  a  general  assignment  without  preferences. 

On  what  grounds  am  appointment  of  a  receiver  of  a  bank  will  be  vacated  on  peti- 
tion of  a  creditor  not  a  party  to'  the  proceedings  for  the  appointment. 

Petition  to  vacate  an  order  appointing  a  receiver. 

The  petition  in  this  case  was  filed  by  Albert  H.  Nicolay.  It 
showed  that  the  petitioner  was  holder  of  a  certified  check  on 
the  Bowery  Bank  for  $1,750,  which  was  presented^  for  payment 
on  October  10,  1857,  and  payment  refused.  It  also  showed  the 
appointment,  by  former  proceedings  in  the  Supreme  Court,  of  a 
receiver  of  the  bank,  in  proceedings  instituted  by  one  Cummings, 
another  creditor.  Other  facts  are  stated  in  the  opinion. 

The  petition  sought  to  have  the  appointment  of  the  receiver 
vacated  on  the  grounds — 

1.  That  the  appointment  was  obtained  by  collusion. 

2.  That  the  bank  was  not  insolvent  at  the  time  of  the  appoint- 
ment. 

3.  That  the  same  was  illegal,  inasmuch  as  ten  days  did  not 
intervene  between  the  suspension  of  payment  and  the  appoint- 
ment of  the  receiver,  as  required  by  statute. 

4.  That  the  appointment  practically  prevented  the  petitioner 
from  suing  the  bank  on  the  check,  as  after  judgment  was  ren- 
dered against  the  bank  it  would  be  impossible  to  levy  on  the 
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bank,  as  it  was  no  longer  in  existence,  but  in  the  hands  of  the 
receiver. 

Mr.  Anthon,  for  the  petition. 
Mr.  Stoughton,  opposed. 

ROOSEVELT,  J. — The  petitioner,  Mr.  Nicolay,  is  a  creditor  of 
the  Bowery  Bank  on  a  certified  check  for  $1,750,  dated  October 
9,  1857.  He  complains,  in  that  character,  of  what  he  denomi- 
nates a  collusive  appointment  of  one  of  the  officers  of  the  bank 
as  a  receiver  of  its  assets  to  wind  up  its  business,  and  asks  that 
the  orders  which  were  made  for  that  purpose,  at  the  instance  of 
Mr.  Moody  Cummings,  another  and  a  friendly  creditor  of  the 
bank,  may  be  vacated,  and  the  appointment  made  under  them 
set  aside. 

Mr.  Cummings'  suit,  it  appears,  was  commenced  on  the  10th 
of  October,  on  a  check  for  $250,  which,  on  the  same  day,  had 
been  protested  for  non-payment.  The  order  to  show  cause  was 
also  made  on  the  10th,  and  was  returnable  at  2£  o'clock  on  the 
same  day,  when,  the  counsel  of  the  bank  appearing,  but  making 
no  opposition,  the  institution  was  formally  declared  "  insolvent," 
the  injunction  against  it  continued,  and  a  receiver  appointed, 
with  directions  to  realize  the  assets  and  "distribute  the  proceeds 
among  the  creditors  equally  and  ratably,  according  to  law." 

It  will  thus  be  seen  that  the  demand  was  presented,  the  suit 
upon  it  instituted,  the  trial  had,  the  judgment  rendered,  and  the 
execution  in  effect  issued  and  completed  all  on  one  and  the 
same  day.  The  proceeding,  therefore,  although  it  may  have 
been  perfectly  proper,  was  substantially  a  voluntary  assignment, 
made  by  the  bank  itself  for  the  equal  benefit  of  all  the  creditors 
"according  to  their  respective  debts,"  and  the  question  is,  is 
such  an  assignment  by  a  bank,  which,  if  the  petitioner's  allega- 
tions are  well  founded,  "  was  and  is  solvent  and  entirely  able  to 
pay  its  debts,"  in  law  a  valid  proceeding? 

The  statute  in  relation  to  moneyed  corporations  (1  Rev.  Stats. 
791)  provides  that  no  conveyance,  assignment,  or  transfer,  nor 
any  "judgment  suffered  by  any  such  corporation  when  insolvent, 
or  in  contemplation  of  insolvency,  with  the  intent  of  giving  a 
preference  to  any  particular  creditor  over  other  creditors  of  the 
company,  shall  be  valid  in  law." 
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Such  a  provision  seems  to  carry  with  it,  by  necessary  impli- 
cation, an  admission  that  an  assignment  or  judgment  made  or 
suffered,  without  any  intent  of  giving  preferences,  and  of  course 
still  more  if  with  the  express  intent  of  insuring  equality,  is  a 
proper  and  legal  act. 

It  may  be  that  the  selection  of  one  of  its  own  officers  as  a  re- 
ceiver was  injudicious,  but  it  certainly  was  not  unlawful.  The 
act  for  the  voluntary  dissolution  of  corporations  (2  Rev.  Stats. 
467),  expressly  provides  that  "  any  of  the  directors,  trustees,  or 
other  officers,  or  any  of  the  stockholders,  may  be  appointed  re- 
ceivers." "We  have  the  sanction,  therefore,  of  the  Legislature 
for  the  principle  of  such  a  selection.  Any  creditor,  neverthe- 
less, upon  good  cause  shown,  may  object  either  before  or  after 
the  appointment,  and  may  designate  a  more  suitable  person,  of 
his  own  nomination,  to  take  the  place  of  the  nominee  of  the 
bank.  Mr.  Nicolay,  at  present,  makes  no  such  application.  It 
is  understood  that  another  creditor  has  done  so,  and  that  one  of 
my  colleagues  has  already  made  the  desired  change  by  substi- 
tuting Mr.  Stewart  for  Mr.  Bradford. 

It  is  sufficient  that  the  new  constitution  of  the  State,  and  the 
act  of  1849,  passed  to  give  effect  to  its  requirements,  have  su- 
perseded the  previous  legislation  on  the  subject.* 

The  constitution  declares  that  the  stockholders  of  banks  of 
issue  shall  be  individually  responsible  to  the  amount  of  their 
respective  shares ;  and  the  act  of  1849  declares  that  the  liability 
so  created  shall  be  enforced  as  therein  provided,  "and  in  no 
other  manner."  That  "  manner"  is  either  by  issuing  an  execu- 
tion, and  showing  that  the  property  of  the  bank  is  of  such  a 
character  that  an  execution,  although  issued,  cannot  be  satisfied 
out  of  it,  or  by  waiting  ten  days  after  demand  and  refusal,  and 
then  applying  for  a  distribution  of  the  assets  by  a  receiver,  arid 
an  apportionment  of  the  deficiency  among  the  stockholders  on 
the  report  of  a  referee.  Mr.  Cummings,  it  is  said,  complied 
with  neither  of  these  conditions ;  he  neither  obtained  an  execu- 
tion nor  waited  the  ten  days.  A  ready  answer  to  this  objection 
is  found  in  the  well-settled  principle  that  a  party  in  whose  favor 
conditions  are  prescribed  may  waive  their  enforcement.  The 
bank  did  so,  and  the  order  on  that  point,  no  fraud  being  sug- 

0  Compare  Livingston  a.  The  Bank  of  New  York,  Ante,  338. 
VOL.  V.— 27 
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gested,  is  res  adjitdicata.     It  determined  the  institution  to  be 
insolvent. 

Mr.  Nicolay,  it  is  true,  was  not  a  party  to  the  proceeding ; 
but  the  statute  did  not  require  that  he  should  be.  Any  creditor 
having  a  demand  exceeding  $100  was  authorized  to  make  the 
application  and  to  obtain  the  order.  No  notice  was  required 
except  to  the  bank.  If  the  statute  in  this  respect  be,  as  it  clear- 
ly is,  defective,  the  court  has  no  power  to  supply  the  omission. 

For  want  of  notice  to  all  the  creditors,  an  improper  person 
may  sometimes,  no  doubt,  be  appointed  receiver.  The  evil, 
however,  can  only  be  temporary.  Any  person  having  an  inter- 
est may  immediately  apply  for  a  change,  and  for  an  immediate 
injunction  on  his  acts ;  and  such  motions  may  be  repeated  as 
often  as  new  occasions  for  them  may  arise.  Mr.  Nicolay,  there- 
fore is  not  prejudiced;  and  if  it  be  true,  as  he  alleges,  that  the 
bank  is  solvent,  so  much  the  better  will  it  be  for  his  ultimate 
payment. 

It  may,  nevertheless,  under  the  circumstances,  if  he  desires  it, 
be  proper  to  direct  a  reference,  to  inquire  into  the  matter  of  the 
appointment  of  the  cashier,  as  distinguished  from  other  persons 
(that  being  the  act  rather  of  the  parties  than  of  the  court),  and 
the  subsequent  substitution,  pending  this  proceeding,  of  the  sec- 
retary of  the  Trust  Company  in  his  stead. 

Should  the  petitioner's  counsel  consider  a  special  order  neces- 
sary, he  will  prefTare  a  draft,  and  submit  it  (on  notice)  for  settle- 
ment. 


LEEDS  a.  BROWN. 

Supreme  Court,  First  District ;  Special  Term,  November,  1857. 

ADVERSE  PARTY. — EXAMINATION  OF,  BEFORE  TRIAL. — How  PRO- 
CURED. 

Under  section  891  of  the  Code,  either  party  to  an  action  may  examine  the  adverse 
party  as  a  -witness,  either  before  or  at  the  trial,  at  his  option. 

He  may  procure  this  examination  before  the  trial,  at  any  time,  on  giving  notice 
merely,  provided  the  notice  be  at  least  five  days. 

Upon  good  cause  shown,  he  may  be  allowed,  by  an  order  to  that  effect,  to  give  a 
shorter  notice. 
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Examination  of  defendant  before  trial,  on  behalf  of  plaintiff. 

ROOSEVELT,  J. — On  a  reconsideration  of  the  question  of  prac- 
tice presented  in  this  case,  I  am  inclined  to  think  that  the  views 
taken  by  the  plaintiff's  counsel  are  correct.  A  seeming  incom- 
patibility no  doubt  exists  in  two  sections  of  the  Code  under  re- 
view (Code,  §§  390,  391).  The  first  provides  in  effect  that  an 
adverse  party  may  be  examined  as  a  witness  at  the  trial,  or  on 
good  cause  shown  before  the  trial.  In  the  latter  case,  however, 
the  testimony  taken  is  conditional :  that  is,  it  is  to  be  used  only 
in  the  event  of  the  party's  absence  when  the  trial  is  had.  The 
next  section,  however,  declares  that  "  the  examination,  instead 
of  being  had  at  the  trial,  may  be  had  at  any  time  before  the 
trial,"  thus  imposing  no  condition.  Instead  of  requiring  good 
cause  to  be  shown  for  the  examination,  it  expressly  requires 
good  cause  to  be  shown  against  it.  The  burden  is  reversed ; — 
the  examination  is  at  the  option  of  the  party  claiming  it,  unless 
for  good  cause  shown  the  judge  order  otherwise. 

Even  this  prerequisite  is  somewhat  doubtful.  There  is  plau- 
sibility in  the  suggestion  that  it  applies  only  to  the  notice,  giv- 
ing to  the  judge  power  to  enlarge  or  diminish  the  time.  The 
language  is,  that  the  examination  before  the  trial  may  be  had 
on  a  previous  notice  to  the  party  to  be  examined,  and  any  other 
adverse  party  (that  is,  to  all  parties  in  the  action),  of  at  least 
five  days,  unless  good  cause  be  shown  to  the  judge,  and  he  or- 
der otherwise.  Does  this  last  expression  mean  that  the  act  may 
be  done  unless  otherwise  ordered  ?  Or  does  it  mean  that  the 
act  may  be  done  on  five  days'  notice,  unless  the  judge  shall  or- 
der some  other  notice,  longer  or  shorter,  according  to  the  exi- 
gency of  the  case  as  presented  ?  The  latter  interpretation  would 
seem  to  be  more  in  harmony  with  the  spirit  of  the  Code,  and 
especially  with  the  general  provision  which  fixes  the  notices 
necessary  for  motions,  but  allows  the  judge  nevertheless  to  pre- 
scribe a  shorter  time  (Code,  §  402). 

There  is  a  fitness,  moreover,  in  allowing  a  discovery  from  the 
party  before  the  trial.  It  may,  and  in  most  cases  no  doubt  will, 
greatly  narrow  the  matters  to  be  controverted,  and,  as  a  conse- 
quence, save  much  time  and  expense  in  the  attendance  of  other 
witnesses.  It  presents,  too,  the  substance  of  the  old  remedy  by 
bill  of  dis'covery,  which,  when  used,  always  preceded  the  trial. 
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That  remedy  in  its  substance  was  not  intended  to  be  taken 
away.  As  an  independent  action  in  aid  of  the  prosecution  or 
defence  of  another  action  it  was  repealed  (Code,  §  389),  but  not 
as  an  auxiliary  proceeding,  summary  and  informal,  in  the  same 
action.  (See  Taggard  a.  Gardner,  2  Code  R.,  82.) 

The  result  is,  that  either  party  has  the  option  of  examining 
his  adversary  as  a  witness  before  instead  of  at  the  trial ; — that 
he  may  do  BO  at  any  time  and  on  notice  merely,  provided  the 
notice  be  one  of  at  least  five  days ; — and  that  on  good  cause 
shown,  and  obtaining  a  previous  order,  he  may  be  allowed  to 
give  even  a  shorter  notice. 

Ordered  accordingly,  that  defendants  attend  and  be  exam- 
ined on  five  days'  notice,  no  reason  being  assigned  for  abridging 
the  time  prescribed. 


THE  PEOPLE  a.  HOLMES. 

Supreme  Court,  First  District;  Special  Term,  November,  1857. 
WRIT  OF  EKKOR. — STAY  OF  PROCEEDINGS. 

A  writ  of  error  to  bring  a  judgment  of  the  Court  of  General  Sessions  into  the  Su- 
preme Court  for  review,  issues  as  matter  of  right. 

It  is  discretionary  with  the  court  to  grant  a  stay  of  proceedings  on  a  judgment 
in  a  criminal  cause,  pending  a  writ  of  error  ;  and  the  power  should  only  be  ex- 
ercised upon  good  cause  shown. 

In  general,  a  stay  should  not  be  granted  where  the  writ  of  error  is  based  on  tech- 
nical objections  not  affecting  the  substance  of  the  crime  charged. 

Application  for  a  writ  of  error  to  review  a  judgment  of  the 
Court  of  General  Sessions,  together  with  stay  of  proceedings 
upon  the  judgment  pending  the  writ. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Jonas  JS.  Phillips,  for  the  application. 

ROOSEVELT,  J. — Holmes,  it  appears,  was  convicted  and  sen- 
tenced in  the  General  Sessions  for  the  crime  of  forging  his  wife's 
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name  to  a  deed  of  real  estate.  He  now  applies,  on  various 
grounds,  for  a  writ  of  error  to  bring  the  judgment  into  the  Su- 
preme Court  for  review,  and  in  the  mean  time  to  stay  all  pro- 
ceedings. Writs  of  error  are  .declared  by  the  statute  to  be  writs 
of  right,  and  to  issue  of  course ;  but  the  same  statute  also  de- 
clares that  they  shall  not  stay  or  delay  the  execution  of  the  judg- 
ment or  of  the  sentence  thereon,  unless  allowed  by  a  justice 
of  the  Supreme  Court,  with  an  express  direction  to  that  effect. 

It  will  thus  be  seen  that  the  prisoner  has  a  strict  right  to  the 
review,  but  not  to  the  stay.  The  stay  is  matter  of  discretion  to 
be  allowed  only  on  good  cause  shown.  Of  what  avail,  it  may  be 
said,  will  be  a  review  after  imprisonment  has  been  suffered  ?  On 
the  other  hand,  of  what  avail  would  be  criminal  trials,  if  in 
every  case  the  execution  of  the  sentence  were  to  be  delayed  by 
review,  at  the  mere  option  of  the  criminal  ?  No  man  sentenced 
to  death  or  imprisonment  would  voluntarily  submit ;  writs  of 
error  would  be  universal.  Promptitude  and  certainty,  so  essen- 
tial to  the  punishment  of  crimes,  would  be  entirely  defeated, 
and  the  whole  system  of  criminal  administration  would  be  par- 
alyzed. 

The  objections  made  to  the  present  indictment  are  of  a  purely 
technical  character.  They  in  no  degree  affect  the  substance  of 
the  crime  charged. 

The  prisoner  executed  a  deed  of  real  estate.  Not  being  able 
to  procure  the  genuine  signature  of  his  wife,  so  as  to  pass  her 
claim  of  dower,  he  forged  a  signature  for  her,  and  superadded 
the  crime  of  personation,  to  impose  first  upon  the  commissioner 
who  took  the  sham  wife's  acknowledgment,  and  then  upon  the 
purchaser,  who  innocently  accepted  the  sham  wife's  deed. 

Does  such  a  case  address  itself  to  the  favorable  consideration 
of  a  judge  to  whom  the  law  has  intrusted  tha  exercise  of  a 
sound  discretion  ?  I  think  not ;  and  must,  therefore,  deny  the 
application,  and  leave  the  sentence  to  take  its  course. 

Order  accordingly. 
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McDERMOTT  a.  THE  BOARD  OF  POLICE  FOR  THE 
METROPOLITAN  POLICE  DISTRICT. 

Supreme  Court,  First  District ;  Special  Term,  December,  1857. 

POLICE. — BY-LAW. — NOTICE. — PERSONAL   SERVICE,  WHEN  NECES- 
SARY. 

Under  section  82  of  the  Metropolitan  Police  Act  (2  Laics  O/1S57,  200,  ch.  569), 
the  policemen  in  office  in  the  city  of  New  York,  on  April  22,  1857,  became  the 
policemen  under  that  act,  and  held  office,  and  were  bound  to  do  duty  ns  such. 

A  by-law  of  a  corporation  or  board  of  officers,  enacted  under  express  authority  of 
an  act  of  the  Legislature,  and  bein-r  in  conformity  to  the  power  conferred,  has 
the  same  force  as  though  it  were  enacted  by  the  Legislature. 

Wherever  an  act  is  required  to  be  done  in  a  proceeding  instituted  to  divest  a 
man  of  property  or  of  a  right,  and  such  act  is  omitted,  the  proceeding  is  void. 

The  rules  of  the  Board  of  Police  for  the  Metropolitan  Police  District  provided,  in 
respect  to  the  removal  of  policemen  from  office,  that  all  charges  preferred  against 
any  member  of  the  police  force,  unless  preferred  by  one  of  the  commissioners, 
<&c.,  must  be  verified  by  the  complainant,  and  must  state  his  name  and  resi- 
dence. 

Held,  that  a  member  of  the  force  could  not  be  removed  upon  charges  not  con- 
forming to  these  regulations,  and  that  in  order  to  sustain  a  removal  it  must  ap- 
pear either  that  the  charges  were  preferred  by  a  commissioner,  <fec.,  or  that  they 
were  verified,  and  stated  the  name  and  residence  of  complainant. 

"Where  the  Legislature  prescribe  the  giving  of  notice  as  a  condition  precedent  to 
the  doing  an  act,  they  may  also  prescribe  the  mode  of  giving  notice  ;  but  in  the 
absence  of  any  provision  upon  that  point,  personal  service  of  notice  is  necessary. 

Under  the  acts  of  1853  and  1857  (relative  to  the  New  York  and  Metropolitan 
police),  a  member  of  the  police  force  cannot  be  legally  removed  from  office  un- 
less he  has  been  personally  notified  of  the  charges  preferred,  and  unless,  if  he 
denied  them,  he  had  personal  notice  of  the  time  and  place  of  trial. 

Application  for  an  injunction. 

This  was  an  injunction  suit  brought  by  Philip  McDermott 
against  the  Board  of  Police  for  the  Metropolitan  Police  District. 

The  plaintiff  alleged  in  his  complaint  that  he  was  a  tax-payer 
in  the  city  of  New  York,  and  the  owner  of  real  estate  therein, 
and,  as  such,  was  liable  to  be  assessed  and  compelled  to  pay 
taxes  for  the  support  and  maintenance  of  the  police  of  said  city. 
He  filed  his  complaint  as  well  on  his  own  behalf  as  of  all  others 
similarly  situated. 

He  alleged  that,  by  law  and  the  action  of  the  Board  of  Su- 
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pervisors,  the  number  of  policemen  for  the  city  and  county  of 
New  York  is  limited  to  1,270  ;  that  the  Metropolitan  Board  of 
Police,  organized  under  the  act  of  April  15,  1857,  had  appoint- 
ed more  than  850  policemen  ;  and  that  there  were  now  in  said 
city,  ready  and  willing  to  do  their  duty  as  policemen,  more  than 
500  who  were  policemen  at  the  time  of  the  passage  of  that  act, 
and  who  have  never  been  removed  in  accordance  with  its  pro- 
visions. 

The  plaintiff  further  alleged  that  he  was  duly  appointed  a 
policeman  on  January  18, 1857  ;  that  he  was  doing  duty  as  such 
at  the  time  of  the  passage  of  the  act  of  April  15,  1857 ;  and 
that  in  May  or  June  last  the  said  Board  of  Police  attempted 
to  remove  him  from  his  office  of  policeman  ;  that  such  removal 
was  made  without  written  charges  being  preferred  against  him, 
or  any  opportunity  being  given  him  to  be  heard  in  his  defence ; 
that  on  the  9th  of  October  last  the  said  Board  of  Police  adopted 
a  resolution  in  the  words  following  : — 

"  Resolved^  That  such  of  the  old  police  force  as  have  not 
been  dismissed  from  the  police  in  conformity  to  law,  be,  and 
they  are  hereby  declared  to  be,  of  the  Metropolitan  Police  of 
this  city,  and  entitled  to  do  duty  and  to  be  paid  as  such  ;" 

That  after  the  adoption  of  that  resolution,  another  was  adopt- 
ed by  said  board,  as  follows  : — 

"  .Resolved^  That  a  committee  be  appointed  to  hear  and  re- 
port to  the  board  the  claims  of  members  of  the  discharged  po- 
lice to  be  restored  to  duty  ;" 

That  a  committee  was  appointed  by  said  board,  in  conformity 
with  said  resolution ;  that  they  had  taken  testimony  and  heard 
the  applications  of  several  policemen  to  be  restored  to  duty,  but 
had  not  reported  them  to  the  board. 

The  plaintiff  further  alleged  that  notwithstanding  the  number 
of  policemen  in  office  was  greater  than  the  number  allowed  by 
law,  the  said  Board  of  Police  were  proceeding  to  appoint  addi- 
tional policemen,  thereby  creating  an  illegal  charge  upon  the 
property  of  the  plaintiff  and  other  tax-payers. 

The  plaintiff  thereupon  demanded  judgment  that  he  was  a 
member  of  the  Metropolitan  Police,  and  as  such  entitled  to 
pay,  and  that  it  might  be  declared  that  the  number  of  policemen 
now  in  office  were  all  that  the  law  allowed  to  be  appointed,  and 
that  said  Board  be  restrained  from  appointing  a  greater  number, 
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or  any  additional  number  of  policemen,  beyond  that  authorized 
by  law. 

The  plaintiff  now  moved  for  an  injunction  pursuant  to  the 
prayer  of  his  complaint. 

The  defendants  showed,  by  affidavits  in  opposition,  that  the 
Board  of  Police  organized  under  the  act,  on  April  22,  1857  (and 
it  was  conceded  on  the  argument  that  at  that  time  the  number 
of  the  police  was  1,270) ;  that  a  large  portion  of  said  police 
force  did  not  elect  to  come  in  and  do  duty  under  that  law;  .that 
previous  to  its  passage  the  police  force  of  the  city  of  New  York 
was  under  the  direction  of  and  appointed  by  a  Board  of  Police, 
consisting  of  the  mayor  of  the  said  city,  the  recorder,  and  city 
judge  ;  and  that  all  of  said  police  force  except  351  adhered  to 
that  organization,  and  refused  to  recognize  or  do  duty  under  the 
board  of  the  defendants. 

That  the  plaintiff,  though  doing  dirty  under  the  present  organ- 
ization, had  never  been  legally  appointed,  the  recorder  not  be- 
ing present  at  the  meeting. 

That  the  plaintiff  and  a  large  number  of  the  police  in  office 
on  April  22,  1857,  were,  on  the  13th  of  June  following,  charged 
with  wilful  disobedience  of  orders,  by  written  charges  preferred 
by  a  sergeant  of  police  ;  and  the  said  charges,  with  a  notice  that 
the  said  board  would  proceed  to  hear  and  determine  the  same 
on  the  22d  of  June  following,  were  made  up  and  addressed  to 
the  plaintiff;  that  on  the  last-named  day  evidence  was  given 
under  oath  to  the  Board  of  Police  that  said  charges  and  sum- 
mons and  notifications  had  been  served  on  the  plaintiff;  that  on 
the  same  day,  on  due  proof  that  the  plaintiff  had  wilfully  dis- 
obeyed the  order  of  the  Board  of  Police,  he  was  adjudged  guilty 
of  the  charge  and  dismissed  from  the  service. 

That  in  reference  to  all  the  other  members  of  the  police  force 
in  office  at  the  time  of  the  passage  of  the  act  of  April  15,  with 
the  exception  of  351,  they  continued  to  act  in  hostility  to  the  de- 
fendants, and  in  consequence  of  their  neglect  and  refusal  to  do 
duty  as  directed  by  them,  said  board  had  taken  proceedings, 
similar  to  the  proceedings  aforesaid,  against  the  plaintiffs,  by 
which  they  were  all  declared  and  adjudged,  prior  to  July  3, 
1857,  to  be  removed. 

It  also  appeared  by  affidavits  that  at  the  time  of  commencing 
the  action  the  police  force  doing  duty  under  the  defendants  was 


NEW-YORK.  425 


McDermott  a.  The  Board  of  Police  for  the  Metropolitan  Police  District. 

961,  of  which  number  351  were  of  the  police  .force  existing  on 
April  15,  1857,  and  the  residue,  610,  were  new  appointments. 

It  also  appeared  that  a  copy  of  the  charges  preferred  against 
the  plaintiff,  and  notice  of  trial,  were  served  upon  him  person- 
ally, two  days  before  the  time  fixed  for  his  trial. 

It  also  appeared  that  the  Board  of  Police  had  adopted  rules 
and  regulations  for  their  government  in  pursuance  of  the  power 
conferred  upon  them  by  statute.  These  rules  provided  : — 

For  the  holding  of  regular  meetings  of  the  Board  of  Police 
on  Tuesdays  and  Fridays  of  each  week. 

That  all  charges  preferred  against  any  member  of  the  police 
force  must  be  in  writing,  and  sworn  to  or  affirmed,  with  the 
name  and  residence  of  the  complainant.  But  that  charges  might 
be  preferred  by  either  of  the  commissioners,  general  or  deputy 
superintendents,  or  inspectors,  simply  in  writing. 

That  when  charges  were  filed,  it  should  be  the  duty  of  the  chief 
clerk  to  notify  the  person  complained  of  to  call  and  examine 
the  charges,  and  the  trial  thereof  should  be  in  order  at  any  sub- 
sequent meeting  of  the  board,  of  which  the  person  complained 
of  shall  be  advised. 

That  no  person  complained  of  should  be  heard  by  any  com- 
missioner apart  from  the  meeting  of  the  board ;  it  being  the 
sense  of  each  member  of  the  board  that  his  duties  were  quasi 
judicial,  and  that  general  justice  demanded  that  all  matters  of 
suspension  or  removal  should  be  heard  only  at  regular  meetings. 

Messrs.  Stafford  and  H.  L,  Clinton,  for  the  motion. 

David  Dudley  Field,  opposed. — I.  If  all  the  allegations  of 
the  complaint  were  uncontradicted,  the  injunction  would  be 
improper.  1.  Because  the  court  can  exercise  no  control  over  ap- 
pointments to  office.  That  is  purely  an  executive  duty,  wholly 
independent  of  the  judicial  department.  The  judiciary  cannot 
by  any  mode  of  action  draw  to  itself  the  cognizance  of  official 
appointments  before  they  are  made ;  all  that  it  is  permitted  to 
do  is  by  an  action  of  quo  warranto  to  inquire  into  the  right  of  a 
person  holding  office.  If  it  could  go  further  and  control  before- 
hand the  right  to  office,  it  could  order  the  executive  department 
to  appoint,  as  well  as  not  to  appoint,  and  name  the  person  on 
whom  it  should,  as  well  as  the  person  on  whom  it  should  not, 
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confer  office.  In  the  present  case,  the  Board  of  Police  is  charged 
by  the  law  with  the  duty  of  appointing  to  offices  in  the  police — 
a  duty  in  executing  which  they  are  responsible  to  the  chief  ex- 
ecutive of  the  State,  but  not  to  the  judicial  department.  2.  The 
defendants  are  a  board  of  officers  who  cannot  be  enjoined  except 
by  the  Supreme  Court  at  general  term,  upon  eight  days  notice. 
(Laws  of  1851,  ch.  488.) 

II.  Upon  the  facts  which  are  set  forth  by  the  affidavits  on  the 
part  of  the  defendants,  there  is  shown  to  have  been  a  want  of 
authority  in  the'  plaintiff  ever  to  have  acted  in  the  former  city 
police  ;  his  appointment  was  by  the  two  commissioners,  the  third 
not  being  present :  that  was  not  a  legal  appointment. 

III.  The  plaintiff  has  never  been  a  patrolman,  or  member  of 
the  police  force  under  the  act  of  April  15,  1857.     Though  a  po- 
liceman under  the  former  board,  he  refused  to  become  one  of  the 
force  under  the  new  board.    It  was  not  possible  for  the  Legis- 
lature to  transfer  the  old  force  to  the  new  against  their  consent, 
nor  did  the  Legislature  intend  to  do  so.    The  old  force  was  con- 
fined to  the  city  of  New  York — the  new  could  be  sent  into  any 
part  of  the  four  counties.     A  policeman  engaged  for  the  city 
could  not,  against  his  will,  be  made  to  do  duty  out  of  it,  nor  to 
hold  his  office  by  a  different  tenure  from  that  under  which  he 
accepted.     Even  militia  of  the  county  cannot  be  marched  out  of 
its  limits  nor  drafted  into  any  other  force  against  their  will. 
The  plaintiff's  refusal  to  be  thus  transferred — his  combination 
with  others  in  resistance  to  the  new  authorities  and  the  new  law, 
deprived  him  of  all  rights  to  its  benefits.    There  was  no  occasion 
for  a  trial  to  remove  him  from  the  force,  for  he  never  became  a 
member  of  it.     The  only  part  of  the  new  act  which  affects  the 
question  of  the  continuance  of  the  old  force  is  the  latter  part  of 
section  32.     "  The  police  of  the  city  of  New  York  shall  continue 
to  do  duty,  under  existing  laws,  until  the  first  meeting  of  the 
Board  of  Police,  when  the  said  police  shall  hold  office  and  do 
duty  under  the  provisions  of  this  act,  and  as  members  of  the -po- 
lice force  of  the  Metropolitan  Police  District."    This  should  be 
read  as  if  the  words  "  if  they  wish  to  continue  in  office"  were 
inserted  after  the  word  police.     Other  parts  of  the  act  show  that 
even  policemen  appointed  by  the  board  might  cease  to  be  such 
without  a  formal  trial.     Section  12  implies  that  policemen  may 
withdraw  or  resign,  without  notice,  but  they  forfeit  their  pay  by 
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so  doing ;  and  section  6  authorizes  the  supervisors  to  reduce  the 
number.  The  men  who  would  be  dismissed  by  a  resolution  to 
reduce  the  force,  would  not  be  tried.  Accepting  an  incompati- 
ble office,  was  always  held  to  be  an  election  not  to  hold  the 
other  (2  Hill,  93).  Much  more  should  adherence  to  an  authority 
by  law  and  defiance  of  the  new  law  and  new  authorities  be 
deemed  an  election  to  refuse  the  new. 

IV.  If  the  plaintiff  had  become  a  member  of  the  new  force, 
he  would  have  been  regularly  removed  by  the  proceedings  had 
against  him.  1.  The  charge  was  sufficient.  2.  He  received  no- 
tice of  the  charge,  and  had  an  opportunity  to  defend  himself. 
The  return  alleges  that  he  personally  received  the  notice.  If, 
however,  he  did  not  receive  it,  he,  by  his  voluntary  act,  prevent- 
ed notice  being  served  on  him,  and  the  plaintiff  is  not  to  be 
allowed  to  take  advantage  of  his  own  wrong  (15  Pick.  7).  No- 
tice left  at  the  station-house  with  the  person  he  put  forth  as  his 
superior,  was  moreover  sufficient  to  bind  him.  3.  Evidence  of 
regular  service  was  made  to  the  board.  They  were  themselves 
to  judge  of  this  evidence.  Whether  service  was  made  or  not 
was  a  jurisdictional  fact  which  they  were  to  try,  and  their  de- 
termination of  it  was  conclusive.  (2  Nott  &  McC.,  379,  380, 
400,  412 ;  1  Brod.  <&  £.,  432 ;  12  Pick.,  572.) 

Y.  There  is  no  legal  inconsistency  between  the  position  here 
taken — that  the  plaintiff  was  not  a  member  of  the  new  force — 
and  the  proceedings  adopted  for  his  removal.  The  latter  were 
proper  for  greater  caution,  and  to  give  him  another  opportunity 
to  come  into  the  new  force. 

VI.  Even  if  there  was  any  such  inconsistency,  the  plaintiff 
can  derive  no  advantage  from  it.     If  he  was  not  a  member  of 
the  new  force  at  the  time  when  the  proceedings  were  taken  for 
his  removal,  those  proceedings  did  not  make  him  one.    He  could 
become  a  member  in  one  of  two  ways — by  a  transfer,  with  his 
consent,  from  the  old  force,  or  by  a  formal  admission  as  an  ap- 
plicant under  the  new  law.    No  commission,  consent,  or  act  of 
the  commissioners,  could  in  any  other  manner  make  him  a  pa- 
trolman. 

VII.  The  resolution  of  the  board  passed  on  the  9th  of  October 
does  not  help  the  plaintiff.     1.  It  was  not  intended  to  include 
those  members  of  the  old  force  who  refused  to  join  the  new. 
2.  If  it  had  been  intended  to  include  them  it  would  have  been 
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inoperative,  because  the  board  is  not  invested  with  power  to  de- 
clare the  rights  of  any  body  of  men  ;  it  can  only  appoint  to  office 
in  the  manner  provided  by  law,  govern  those  who  are  appointed, 
and  dismiss  those  who  are  guilty  of  misconduct.  3.  It  does  not, 
in  terms,  include  any  but  those  members  of  the  old  force  who 
chose  to  join  the  new ;  it  can  bear  that  construction,  and  should 
have  it,  as  the  more  just  and  reasonable.  4.  If  the  plaintiff  was 
not  a  member  of  the  police  before  the  passage  of  the  resolution, 
that  did  not  render  him  so:  the  board  cannot  appoint  to  office 
in  that  way.  It  might  just  as  legally  resolve  that  the  seventh 
regiment  of  the  New  York  militia  are  recognized  as  members  of 
the  police.  Such  a  resolution  would  not  incorporate  that  excel- 
lent regiment  with  the  police  force;  no  more  can  the  resolution 
of  the  9th  October  incorporate  a  body  of  men  who  were  stran- 
gers to  the  office. 

William  Curtis  Noyes,  on  the  same  side. 

Gilbert  Dean,  in  reply. — I.  The  defendants  are  not  a  board  of 
State  officers,  and  consequently  cannot  claim  exemption  from  the 
restraint  by  injunction.  The  Court  of  Appeals,  in  holding  the 
law  constitutional,  nowhere  decides  that  the  members  of  the 
board  are  State  officers.  The  residence  of  the  commissioners  is 
local,  and  the  tax  provided  by  section  26  of  the  act,  to  defray 
the  expenses,  is  also  local. 

II.  The  plaintiff  has  a  right  in  court  as  a  tax-payer,  and  also 
in  right  of  his  office,  to  prevent  the  appointment  of  a  person  to 
fill  an  office  to  which  he  is  entitled,  and  from  which  he  might  be 
compelled  to  remove  the  new  appointee  by  quo  warranto. 

III.  The  question  whether  recognizing  the  old  commissioners 
instead  of  the  new  board,  was  an  election  not  to  act  under  the 
new  board,  cannot  arise  in  this  case,  for  the  reason  that  the  res- 
olution of  the  board  of  the  9th  of  October  expressly  recognizes 
such  members  of  the  "  old  police  as  have  not  been  dismissed  ac- 
cording to  law,"  as  members  of  the  present  police  force.     The 
question  as  to  the  regularity  of  the  dismissal,  therefore,  is  the 
only  one  that  can  be  raised  on  this  branch  of  the  case.     The 
Board  of  Police  are  estopped  by  their  own  action  from  taking 
any  other  objection  than  that  of  a  regular  dismissal. 

IV.  If,  however,  the  defendant  insists  that  recognizing  the  old 
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commissioners  was  an  election  not  to  take  office  under  the  new, 
then  the  question  of  removal  is  out  of  the  case  ;  for  no  one  can 
be  removed  from  a  place  which  he  does  not  occupy.  The  board 
having  the  power  to  appoint,  have,  by  the  resolution  of  9th 
October,  appointed  or  recognized  the  old  police  who  were  not 
dismissed  according  to  law.  The  dismissal  of  men  who  were  not 
in  the  place  was  a  nullity,  and  could  be  waived  by  the  board, 
if,  under  any  circumstances,  it  could  be  effective.  The  board, 
under  advice  of  counsel,  is  in  this  position.  It  has  declared  that 
recognizing  the  former  board,  and  refusing  to  recognize  the  new 
board  was  an  election  not  to  take  office  under  it,  and  that  no  re- 
moval was  necessary.  It  has  then  resolved  that  all  the  "  old 
police"  not  "  dismissed  according  to  law"  are  members  of  the 
present  force.  It  follows,  that  by  the  last  act  of  the  board  all 
are  members  who  have  not  been  removed  under  section  7  of  the 
law.  No  such  removal  could  take  place  prior  to  the  acceptance 
of  the  office.  It  follows  that  all  the  old  force,  who  have  not 
been  removed  "  for  cause"  subsequent  to  accepting  office  under 
the  new  board,  are  now  members  of  the  police  force,  as  no  re- 
movals of  the  old  force  have  been  made  since  the  3d  of  July. 
Hence  the  force  is  full,  and  the  board  can  make  no  new  ap- 
pointments. 

V.  Until  the  committee  report  on  the  subject  of  dismissals, 
and  say  who  have  been  irregularly  removed,  they  must  be  re- 
strained ;  for,  until  that  report  is  made,  they  cannot  know  that 
there  are  any  vacancies. 

VI.  The  affidavits  introduced  on  the  part  of  the  board  show 
that  the  removal  of  the  plaintiff  is  irregular.     1.  The  complaint 
is  not  on  oath.     Rule  6  of  the  board  requires  that  it  should  be. 
2.  The  plaintiff  was  not  notified  to  call  and  examine  the  charges. 
Tliis,  rule  7  of  the  board  requires.     3.  Gen.  Nye  swears  that  all 
the  other  policemen  have  been  removed  in  a  "similar  manner." 
Hence  he  swears  that  they  have  not  been  removed  at  all. 

VII.  Assuming  the  force  is  full,  and  that  the  board  have  no 
authority  to  appoint,  then  what  is  the  injury  to  the  tax-payers  ? 
1.  By  section  23  the  pay  of  a  patrolman  is  $800  per  annum ; 
the  amount  lost  to  the  city  annually  is,  if  there  are  700  of  those 
kept  from  duty,  $560,000.     2.  By  section  26,  the  board  is  to 
fix  the  tax  upon  the  real  and  personal  property  of  the  city,  and 
the  tax  is  binding.     3.  By  section  28,  the  treasurer  of  the  board 
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is  to  disburse  the  sum  raised  for  the  purpose  of  paying  police 
expenses.  4.  It  is  no  answer  to  say,  as  has  been  said  here,  that 
the  commissioners  are  personally  responsible  for  the  pay  of  the 
men  whom  they  appoint  beyond  the  legal  number ;  for  as  they 
disburse  the  fund  through  their  treasurer,  though  the  city  may 
have  a  legal  remedy,  yet  we  all  know  that  the  litigation  to 
which  it  would  lead  would  only  be  a  source  of  new  and  in- 
creased taxation. 

DAVIES,  J. — By  chapter  302  of  the  Laws  of  1846,  the  watch 
department  of  the  city  of  New  York  and  various  other  offices 
were  abolished,  and  a  police  force  for  said  city  organized.  By 
this  act,  as  amended  by  chapter  436  of  the  Laws  of  1849,  the 
officers  and  policemen  were  to  be  appointed  by  the  mayor,  on 
the  nomination  of  the  alderman  and  assistant  of  each  ward  in 
the  city,  and  to  hold  office  for  the  term  of  four  years,  unless 
sooner  removed.  By  section  4  of  that  act  as  thus  amended,  the 
mayor  was  to  receive  complaints  for  cause  against  any  member 
of  the  police  force,  and  he  was  to  cause  notice  thereof  to  be 
given  to  the  accused,  "  to  afford  him  an  opportunity  to  be  heard 
in  his  defence." 

It  cannot  have  been  forgotten  that  frequent  and  loud  com- 
plaints were  made  against  this  system.  It  was  alleged  that  the 
captains  of  police  and  policemen,  deriving,  as  they  did  in  fact, 
their  offices  from  the  aldermen  and  assistants  of  the  various 
wards,  partook  of  their  political  affinities,  and  necessarily  felt 
called  upon  to  sustain  them,  and  promote  the  political  aspira- 
tion of  those  to  who.m  they  were  indebted  for  their  places.  It 
is  unnecessary  to  inquire  whether  there  was  or  not  any  truth  in 
these  charges,  but  it  may  be  safely  assumed,  from  the  character 
of  a  large  number  of  the  police,  that  in  truth  there  was  no 
foundation  for  them.  Nevertheless,  they  did  not  fail  to  make 
an  impression  upon  the  public  mind,  and  materially  tended  to 
weaken  confidence  in  the  police,  and  deprive  them  of  that  inde- 
pendent position  so  essential  to  their  own  self-respect  and  use- 
fulness in  the  discharge  of  their  important  duties.  This  and 
other  considerations  which  might  be  adverted  to,  led  to  the  pas- 
sage of  the  act  of  April  13,  1853  (Laws  of  1853,  ch.  228). 

That  act  provided  for  a  radical  change  in  the  organization  of 
the  police.  By  section  1  of  article  3,  it  was  provided  that  the 
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mayor,  recorder,  and  city  judge  should  constitute  a  board  of 
commissioners  for  the  trial  and  appointment  of  all  members  of 
the  police,  and  that  they  should  have  the  general  regulation 
and  control  of  the  department.  It  also  provided  that  members 
of  the  police  force,  appointed  after  that  act  went  into  operation, 
"  should  hold  their  offices  during  good  behavior,  and  should  only 
be  removed  for  cause,  as  thereinafter  provided."  Section  4  of 
that  article  provided  that  the  mayor  might  receive  from  any 
person  complaints  for  cause  against  any  member  of  the  depart- 
ment, "  and  in  each  case  notice  to  the  accused  shall  be  given 
to  afford  him  an  opportunity  to  be  heard  in  his  defence."  It 
was  also  provided  that  the  accused  party  might  in  all  cases  ap- 
pear by  counsel,  and  might  compel  the  attendance  of  witnesses 
in  his  behalf.  The  testimony  in  each  case  was  to  be  reduced  to 
writing,  with  the  decision  of  the  board  thereon,  and  was  to  be 
filed  with  the  clerk  of  the  Common  Council. 

It  is  thus  seen  that  the  Legislature  threw  every  guard  around 
the  policemen  necessary  to  insure  to  them  a  fair  trial  on  all 
charges  preferred,  full  opportunity  of  making  their  defence,  and 
a  public  record  of  their  conviction  or  acquittal.  And  all  these 
precautions  were  manifestly  wise  and  necessary.  It  was  the 
great  object  of  this  law  to  place  the  police  force  entirely  above 
and  beyond  all  partisan  or  other  illegitimate  influence.  They 
were  assured  that  if  they  devoted  themselves  faithfully  to  their 
duty,  they  should  hold  their  offices  so  long  as  they  thus  well 
conducted ;  that  no  arbitrary  or  partisan  influences  should  in- 
terfere with  them  ;  but  that  the  tenure  of  their  office  was  made 
as  secure  and  permanent  as  that  of  the  judges  in  the  highest 
courts  of  this  and  other  countries.  The  Legislature  declared 
that  if  they  took  office  under  this  act,  they  should  only  be  de- 
prived of  it  for  cause,  and  after  a  full,  fair,  and  public  trial. 

While  this  law  thus  existed,  and  with  their  rights  thus  se- 
cured and  guarded,  the  Legislature  of  this  State  at  its  late  ses- 
sion passed  the  act  organizing  the  Metropolitan  Police  District 
and  the  police  therein.  The  counties  of  New  York,  Kings, 
Westchester,  and  Richmond  were  constituted  the  district,  and 
the  police  thereof  were  placed  under  the  control  of  a  board  of 
five  commissioners,  together  with  the  mayors  of  the  cities  of 
New  York  and  Brooklyn. 

I  cannot  be  mistaken,  I  think,  in  assuming  that  it  was  the 
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avowed  intent  of  the  framers  and  promoters  of  this  act,  and  of 
the  Legislature  who  passed  it,  more  effectually  to  cany  out  the 
benign  and  wise  purposes  intended  to  be  secured  by  the  act  of 
1853,  namely,  to  secure  to  the  metropolis  of  the  State,  and  the 
surrounding  neighborhood,  an  efficient,  able,  and  independent 
police,  subject  to  no  undue  influence,  and  intent  only  on  the 
discharge  of  the  onerous,  delicate,  and  important  duties  resting 
on  them.  I  think  this  intent  is  fairly  deducible  from  the  tenor 
of  the  act,  even  if  we  made  no  reference  to  the  reports  in  favor 
of  this  law,  or  the  debates  had  on  its  passage.  Such  reference 
fully  sustains  these  views.  It  is  quite  clear  to  my  mind  that  the 
Legislature  did  not  intend  by  the  passage  of  this  act  to  intro- 
duce any  violent  changes,  or  deprive  those  then  in  office  of  the 
rights  secured  to  them  by  the  act  of  1853,  so  long  as  they  faith- 
fully discharged  their  duties.  This  is  apparent  from  the  ab- 
sorption into  the  Metropolitan  Police  of  the  police  force  then 
existing  in  the  cities  of  New  York  and  Brooklyn.  By  section 
32  of  this  act  it  is  declared  that  "  the  police  in  the  cities  of 
New  York  and  Brooklyn,  officers  and  patrolmen,  shall  continue 
to  do  duty  under  existing  laws  at  the  passage  of  this  act,  and 
according  to  the  regulations  of  the  departments  of  New  York 
and  Brooklyn,  until  after  the  first  meeting  of  the  Board  of  Po- 
lice under  this  act  (this  was  held  on  April  22,  1857),  when  the 
said  police  shall  hold  office  and  do  duty  under  the  provisions  of 
the  act  hereby  enacted,  and  as  members  of  the  police  force  of 
the  Metropolitan  Police  District  hereby  constituted."  Nothing 
could  be  more  plain,  therefore,  than  that  the  1,270  policemen 
in  office  in  the  city  of  New  York  on  the  22d  of  April  last  be- 
came the  policemen  under  the  Metropolitan  Police  Act,  and 
held  office  and  were  bound  to  do  duty  as  such. 

Section  6  of  said  act  declares  that  the  Board  of  Supervisors 
of  the  county  of  New  York  were  to  determine  the  number  of 
patrolmen  for  said  county,  and  that  said  board  might  "  from 
time  to  time  increase  or  diminish  the  number  of  patrolmen." 
And  until  otherwise  provided,  that  is,  until  some  other  or  fur- 
ther action  of  the  said  Board  of  Supervisors,  the  quota  of  patrol 
force  for  the  city  and  county  of  New  York  shall  be  the  number 
now  existing  by  law  in  said  city.  That  number  we  have  seen 
was  1,270,  and  on  the  18th  of  May  last  the  Board  of  Supervisors 
of  the  county  of  New  York  authorized  the  Board  of  Police  to 
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appoint  five  policemen.  This  must  be  taken  as  an  authority  to 
appoint  that  number  in  addition  to  the  quota  then  authorized 
by  law.  It  cannot  be  assumed  that  the  supervisors,  in  the  ab- 
sence of  plain  language  to  that  effect,  intended  to  reduce  the 
number  of  the  whole  police  force  for  this  city  to  five.  It  was 
conceded  by  counsel  on  both  sides,  on  the  arguments,  that  this 
resolution  authorized  the  appointment  of  five  additional  police- 
men, making  the  whole  number  of  the  police  force  for  this 
county,  therefore,  1,275. 

It  seems  to  me  that  it  is  undeniable  that  the  Legislature  in- 
tended, as  to  the  police  force  then  existing  and  made  part  of  the 
force  organized  by  this  act,  to  preserve  the  same  inviolability 
as  to  the  tenure  of  their  office  as  was  secured  to  them  by  the 
act  of  1853.  The  seventh  section  of  this  act  declares  that  no 
person  shall  be  removed  from  office  in  the  police  force  "  except 
upon  written  charges  preferred  against  him  to  the  Board  of 
Police,  and  after  au  opportunity  shall  have  been  afforded  to  him 
of  being  heard  in  his  defence." 

And  so  carefully  has  the  Legislature  guarded  and  hemmed  in 
the  power  of  the  commissioners  to  make  removals,  and,  al- 
though they  have  required  by  the  seventh  section  new  and  ad- 
ditional qualifications  for  those  this  board  might  thereafter  ap- 
point, not  exacted  from  or  required  of  those  policemen  then  in 
office,  yet  by  section  33  of  the  act  it  was  deemed  necessary  to 
give  specific  power  to  the  Board  of  Police  to  remove  from 
office  any  one  of  the  [then]  present  members  of  the  police  de- 
partment of  New  York  not  possessed  of  the  qualifications  re- 
quired of  new  members ;  but  it  was  also  declared  in  the  same 
section,  that  in  making  such  removals  the  board  "  shall  pro- 
ceed in  the  manner  prescribed  in  the  seventh  section  of  this 
act." 

It  becomes  necessary  to  ascertain,  therefore,  the  manner  of 
removal  thus  prescribed.  And  if  we  are  to  determine  whether 
any  removals  made  are  legal,  and  such  as  to  deprive  the  person 
removed  of  his  office,  we  must  see  if  the  manner  thus  prescribed 
has  been  followed.  If  it  has  not,  it  needs  no  authority  or  illus- 
tration to  sustain  the  position  that  such  removal  has  not  taken 
place  in  legal  effect.  This  section  7  authorizes  and  directs  the 
Board  of  Police  to  define  and  prescribe,  by  rules  and  regula- 
tions, in  accordance  with  the  constitution  and  laws  of  the  State, 
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the  mode  of  trial  and  removal  from  office  of  each  officer  of  the 
police  force ;  and  the  limitation  upon  these  rules,  we  have  al- 
ready seen  in  reference  to  removals,  is,  that  no  person  shall  be 
removed,  except  upon  written  charges  preferred  against  him  to 
the  Board  of  Police,  and  after  an  opportunity  shall  have  been 
afforded  him  of  being  heard  in  his  own  defence. 

That  the  Board  of  Police,  in  adopting  the  rules  and  regula- 
tions before  referred  to,  in  pursuance  of  the  authority  thus  con- 
ferred, correctly  understood  the  language  of  the  section,  is  man- 
ifest. They  also  correctly  understood  and  gave  full  effect  to  a 
great  principle,  which  lies  behind  and  beyond  all  constitutions, 
laws,  rules,  and  regulations,  that  no  man  is  to  be  deprived  of 
any  rights  secured  to  him  by  law,  without  due  notice  of  the 
charge  or  offence  of  which  he  is  accused,  and  an  opportunity 
given  him  of  being  heard  in  his  defence. 

The  Board  of  Police,  it  seems  to  me,  in  passing  and  adopting 
these  rules  and  regulations,  but  carried  into  effect  the  intention 
of  the  Legislature,  to  secure  a  fair  trial  on  full  notice  to  every 
member  of  the  police  force  against  whom  charges  should  be  pre- 
ferred, and  that  the  rules  thus  adopted  are  in  conformity  with 
the  constitution  and  laws  of  this  State.  Being  thus  adopted  in 
conformity  with  and  in  pursuance  of  the  power  conferred  on  the 
board  by  law,  the  effect  of  them  is  the  same  as  if  they  had  been 
enacted  by  the  State  Legislature  (The  Brick  Church  a.  The 
Mayor  of  New  York,  5  Cow.,  538).  Chief-justice  Savage,  in 
delivering  the  opinion  of  the  court  in  that  case,  said  (page  541) : 
"  It  [the  by-law]  is  expressly  authorized  by  the  act  of  the  Legis- 
lature, and  whether  it  be  their  act  or  an  act  of  the  local  city 
legislature,  makes  no  difference." 

The  Supreme  Court  of  this  State,  in  the  case  of  Stuyvesant 
a.  The  Mayor  (7  Cow.,  694),  referring  to  this  case,  said :  "  We 
have  said  in  relation  to  this  very  by-law,  that  it  was  equivalent 
in  this  respect  to  an  act  of  the  Legislature." 

These  by-laws,  rules,  and  regulations  of  the  Board  of  Police, 
for  the  trial  and  removal  from  office  of  policemen,  being  ex- 
pressly authorized  by  the  Legislature,  and  being  in  conformity 
with  the  power  conferred,  have  the  same  force  and  significance 
as  though  they  were  enacted  by  the  Legislature. 

It  is  a  well-settled  principle,  that  when  any  act  is  required  to 
be  done,  to  divest  a  man  of  property,  or  of  any  rights,  and  such 
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act  or  proceeding  be  omitted,  the  act  is  void — as,  if  a  statute 
require  a  notice  previous  to  a  sale,  it  must  be  given,  or  the  sale 
is  void  (Sharp  a.  Johnson,  4  Hill,  92).  So  if  it  requires  an  affi- 
davit of  the  collector  of  his  inability  to  collect  a  tax  prelimi- 
nary to  the  sale,  and  the  affidavit  is  not  made,  the  sale  is  void 
without  it  (/&.).  So,  also,  if  it  requires  a  notice  to  the  owners, 
before  land  is  taken,  that  they  will  be  treated  with  respecting 
their  damages,  the  whole  proceeding  is  void  without  such  no- 
tice be  actually  given  (/&•).  See  also  Early  a.  Doe,  (16  How., 
610). 

The  Board  of  Police  having  required,  therefore,  by  the  by- 
laws, that  all  charges  preferred  against  any  member  of  the  police 
force,  unless  preferred  by  one  of  the  commissioners,  general  or 
deputy  superintendents,  or  one  of  the  inspectors,  must  be  sworn 
or  affirmed  to,  with  the  name  and  residence  of  the  complain- 
ant, and  it  appearing  that  the  charges  against  the  plaintiff  were 
not  presented  by  a  commissioner,  general  or  deputy  superin- 
tendent, or  an  inspector,  it  becomes  necessary  to  show  that  they 
were  under  oath,  and  stated  the  name  and  residence  of  the  com- 
plainant. •  I  am  unable  to  perceive,  upon  principle  or  authority, 
how  the  person  accused  could  be  called  on  to  answer,  if  the 
charges  were  not  preferred  in  accordance  with  the  laws,  and  the 
rules  and  regulations.  These  were  made  as  well  for  the  govern- 
ment of  the  board  as  the  protection  of  the  party  accused.  He 
could  not  be  called  on  to  defend  himself  from  charges  not  pre- 
ferred in  conformity  with  the  rules  and  regulations;  and  if  he 
was  removed  without  any  waiver  on  his  part  or  appearance  by 
him,  without  the  requisites  being  complied  with,  on  the  author- 
ity of  the  cases  above  cited,  such  removal  and  all  proceedings 
consequent  thereon  would  be  void. 

The  defendants  state  in  their  affidavits  that  all  the  proceed- 
ings taken  for  the  removal  of  the  929  members  of  the  police 
force  in  office  on  April  22, 1857,  were  similar  to  the  proceedings 
taken  against  the  plaintiff.  If,  on  investigation,  that  shall  be 
ascertained  to  be  so,  like  consequences  will  result  in  regard  to 
them  as  follows  from  the  attempted  removal  of  the  plaintiff. 

But  it  seems  to  me  that  a  more  formidable  objection  to  the 
removal  of  the  plaintiff,  and  those  against  whom  similar  pro- 
ceedings have  been  had,  remains  to  be  considered.  The  statutes, 
we  have  seen,  most  peremptorily  declare  that  no  person  shall  be 
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removed  except  upon  written  charges  preferred  against  him,  and 
an  opportunity  being  afforded  him  of  being  heard  in  his  defence. 
No  one  can  mistake  the  meaning  and  intent  of  this  provision. 
Clearly  they  are,  that  the  party  charged  shall  know  whereof  he 
is  accused,  and  that  he  shall  have  the  opportunity  of  defending 
himself.  To  carry  out  these  objects  of  the  Legislature,  he  must 
have  notice  or  knowledge  of  the  charges,  and  notice  or  knowl- 
edge of  the  time  and  place  of  trial,  to  rebut  and  disprove  them 
if  he  desires  to  do  so.  So  obvious  is  this,  that  it  certainly  needs 
no  authority  or  argument  to  sustain  the  position.  Such  were  the 
legislative  directions  under  the  act  of  1853  ;  and  it  was  conceded 
on  the  arguments  that  such  had  been  the  practice  of  the  board 
in  executing  their  duties  under  that  act.  And  such,  it  seems  to 
me,  was  clearly  the  understanding  of  the  Board  of  Police  when 
they  framed  their  rules  and  regulations.  For  they  have  pro- 
vided that  the  party  complained  of  shall  have  written  notice  to 
call  and  examine  the  charges  preferred  against  him,  thereby 
clearly  contemplating  that  he  should  have  personal  knowledge 
of  them.  He  was  to  have  the  opportunity  of  answering  the 
same  by  either  an  admission  or  denial ;  and,  in  the  event  of  a 
denial,  he  was  to  be  advised  or  notified  of  the  time  of  trial, 
which  was  to  take  place  at  some  subsequent  meeting  of  the 
board. 

It  is  alleged  in  the  complaint  in  this  cause,  and  not  denied  by 
the  affidavits  in  opposition,  except  as  to  the  plaintiff,  that  he  and 
more  than  500  of  the  police  force  in  office  on  the  22d  of  April 
last  have  been  removed  without  any  personal  notice  to  them  of 
the  charges  preferred,  or  of  any  personal  notice  of  the  time  and 
place  where  they  were  to  be  heard  in  their  defence. 

Was  such  personal  notice  necessary  to  constitute  n  legal  and 
valid  removal  ?  It  seems  to  me,  from  the  considerations  already 
suggested,  that  the  Legislature  so  intended,  that  the  Board  of 
Police  so  understood  their  duty,  and  that  the  policemen,  from 
the  act  of  the  Legislature,  the  uniform  practice  under  the  act  of 
1853,  and  the  rules  and  regulations  of  the  Board  of  Police,  so 
understood  it,  and  had  a  right  so  to  understand  it ;  and  such  is 
the  well-known  and  long-established  rule  of  law  applicable  to 
the  point  under  consideration. 

It  is  competent  for  the  Legislature  to  prescribe  the  mode  and 
manner  of  giving  notice,  where  they  require  as  a  condition  pre- 
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cedent  to  the  doing  of  an  act  that  notice  shall  be  given.  The 
Legislature  has  the  power  to  say,  in  a  given  case,  that  the  notice 
may  be  given  by  publication,  by  leaving  it  at  the  place  of  busi- 
ness or  dwelling-house,  or  last  place  of  abode  of  the  party  to  be 
notified.  But  it  is  equally  well  settled  that  in  the  absence  of 
any  such  legislative  provision,  whenever  the  Legislature  require 
notice  to  be  given  it  must  be  personal  notice.  The  tribunal, 
court,  or  officer  instituting  proceedings  has  no  jurisdiction  over 
the  person  proceeded  against,  unless  duly  notified  according  to 
law.  The  proceedings,  in  the  absence  of  such  notice,  are  all 
coram  nonjudice. 

That  in  the  absence  of  any  legislative  provision  for  substituted 
service,  personal  service  of  notice  is  in  all  cases  required,  is  ex- 
pressly held  by  the  Supreme  Court  of  this  State  in  the  case  of 
Rathbun  a.  Acker  (13  Bar!).,  393).  In  that  case  an  ordinance 
•was  passed  by  the  trustees  of  a  village  requiring,  among  other 
things,  a  man  by  the  name  of  Hewes,  who  lived  in  an  adjoining 
town,  to  pave  and  grade  and  lay  a  sidewalk  in  front  of  three  lots 
owned  by  him  in  the  village.  The  ordinance  was  published  in 
the  village  newspapers  for  three  months.  In  five  days  after  its 
passage,  notice  was  sent  to  Hewes  through  the  post-office,  which 
he  received  two  days  after,  stating  that  an  ordinance  had  been 
passed,  and  that  he  would  see  it  by  reference  to  the  newspaper, 
and  that  he  was  thereby  required  to  flag,  &c.,  in  front  of  his 
three  lots  in  ninety  days  from  that  date.  The  court  say  :  "  Was 
this  notice  served  in  contemplation  of  the  statute,  and  if  so,  was 
it  sufficient?  The  statute  is,  if  the  owner  neglects  or  refuses  to 
construct  the  sidewalk  for  ninety  days  after  notice  thereof,  to  be 
served  on  such  owner,  or  his  or  her  agent,  &c.  The  service  here 
intended  is  personal  service.  When  a  statute  requires  service 
on  a  person,  it  means  personal  service,  unless  some  other  service 
is  specified  or  indicated.  There  was  no  personal  service  in  this 
case  on  Hewes  or  his  agent.  I  also  think  the  notice  was  insuffi- 
cient, but  it  is  not  necessary  to  consider  this;" 

A  case  where  this  question  seemed  to  have  been  carefully 
considered  arose  in  North  Carolina,  under  the  act  prohibiting 
free  negroes  from  residing  within  that  State.  It  is  the  case  of 
The  State  v.  Samuel  Jacobs,  a  free  negro  (2  Jones,  Law  R.,  52). 
Section  65  of  chapter  111  of  the  Revised  Statutes  of  that  State 
declare  that,  "  It  shall  not  be  lawful  for  any  free  negro  or  mu- 


438  ABBOTTS'  PRACTICE  REPORTS. 

McDermott  a.  The  Board  of  Police  for  the  Metropolitan  Police  District. 

latto  to  migrate  into  this  State ;  and  if  he  or  she  shall  do  so  con- 
trary to  the  provisions  of  this  act,  and  being  thereof  informed, 
shall  not  within  twenty  days  thereafter  remove  out  of  this  State, 
he  or  she  being  thereof  convicted,  &c.,  shall  be  liable  to  a  pen- 
alty of  $500." 

The  County  Court  of  Richmond,  at  January  term,  1851,  made 
an  order  that  the  sheriff  of  said  county  leave  a  written  notice  at 
the  respective  dwelling-houses  of  Samuel  Jacobs  and  thirteen 
other  persons,  informing  said  persons  that  representations  had 
been  made  to  the  court  that  they  were  colored  persons  and  had 
come  into  that  State  contrary  to  law,  and  that  unless  they  left 
the  State  within  twenty  days  from  the  date  of  the  notice,  they 
would  be  proceeded  against  according  to  the  act  of  the  Assem- 
bly. At  the  next  term  of  the  court  in  April,  1851,  the  sheriff 
returned  on  the  order  that  he  had  executed  the  law,  by  leaving 
copies  thereof  at  the  dwelling-houses,  &c.,  of  the  persons  named. 
The  County  Court  held  the  service  sufficient,  but  on  appeal  to 
the  Supreme  Court  they  reversed  the  judgment,  and  in  giving 
their  opinion  say:  "We  think  it  is  clear  that  the  Legislature 
intended  that  the  information  which  it  directed  should  be  given 
to  an  immigrating  negro  should  be  communicated  to  him  per- 
sonally in  words  or  by  writing.  The  act  is  a  highly  penal  one, 
and  must  therefore  be  construed  strictly.  The  proper  meaning 
of  the  verb  to  inform,  in  this  connection,  is  to  make  known  to 
by  word  or  writing.  That  this  information  was  intended  to  be 
made  to  the  party  in  person,  is  evident  from  the  fact  that  so 
short  a  time  as  twenty  days  only  was  allowed  for  acting  upon  it. 
The  time  is  short,  very  short,  even  if,  upon  receiving  personal 
notice,  he  has  the  whole  of  it  for  the  purpose  of  making  his 
preparations  for  removal.  The  leaving  the  notice  at  his  house 
presupposes  that  he  is  not  there  to  receive  it  in  person.  He  may 
be  absent  from  home,  industriously  engaged  at  work  for  some 
employer,  or  he  may  be  on  a  journey  on  some  lawful  errand  to 
a  distant  part  of  the  same  or  to  an  adjoining  county,  and  may 
not  return  until  the  greater  part,  if  not  the  whole,  of  the  twenty 
days  has  expired.  Would  it  be  just  that  he  should  suffer  so 
heavy  a  penalty  for  not  having  known  or  acted  upon  a  notice 
which  had  been  left  at  his  house  twenty  days  before  ?  It  can- 
not be  so." 

These  considerations  apply  with  great  force  and  propriety  to 
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the  question  now  under  consideration.  These  policemen,  many 
of  them,  had  held  office  ever  since  the  organization  of  the  police 
force  in  this  city;  performed  laborious,  arduous,  difficult,  and 
dangerous  duties  for  a  series  of  years  without  fault  or  accusa- 
tion ;  and  the  Legislature,  which  changed  the  governing  head 
of  this  force,  declare  that  they  shall  not  be  removed  unless  in 
the  manner  pointed  out  by  the  act  and  the  rules  and  regulations 
of  the  board.  Had  they  not  a  right  to  presume  that  they  would 
not  be  removed  without  personal  notice  to  them  ?  It  is  not  de- 
nied that  such  personal  notice  was  given  only  in  a  few  instances; 
and  the  necessity  of  its  being  given  in  all  cannot  be  better  en- 
forced than  by  the  reasoning  of  the  Supreme  Court  of  North 
Carolina,  in  the  case  above  cited. 

A  similar  principle  was  recognized  in  the  case  of  Graham  v. 
Sackett  (6  B.  Mon.,  146).  In  that  case,  the  County  Court  ol 
one  of  the  counties  in  Kentucky  removed  a  jailor  without  notice 
to  him.  An  appeal  was  taken  to  the  Court  of  Appeals,  and  they 
reversed  the  judgment  and  action  of  the  inferior  court,  and  held 
that  it  was  a  fundamental  principle  recognized  in  all  civilized 
countries  that  no  man  could  be  proceeded  against  without  notice, 
and  that  personal,  unless  a  different  mode  of  service  was  pre- 
scribed. At  page  161  the  court  says : 

"  It  has  never  been  doubted  that  it  (the  power  of  removal) 
was  a  judicial  power,  and  although  no  statute  has  prescribed 
the  mode  of  proceeding  in  which  the  power  is  to  be  exercised, 
this  court,  in  obedience  to  the  great  principle  pervading  every 
enlightened  system  of  jurisprudence,  which  prescribes  that  the 
individual  whose  rights  are  to  be  affected  by  a  judicial  act  in- 
volving the  ascertainment  of  facts  against  him,  shall  have  an 
opportunity  of  defence,  has  uniformly  required  regular  charges 
and  specifications  pointing  out  the  supposed  breaches  of  good 
behavior,  and  has  been  careful  that  the  accused  should  liavefull 
opportunity  of  making  defence." 

At  page  168  the  court  says : 

"  That  whatever  informality  may,  in  the  absence  of  special 
regulation,  be  allowable  in  the  mode  of  its  exercise,  no  order  or 
judgment  can  be  valid,  unless  the  record  shows  that  the  jailor 
has  had  an  opportunity  of  being  heard  in  his  defence,  and  that 
the  court  lias  adjudged  him  guilty  of  neglect  or  breach  of  duty." 

It  seems  to  me,  therefore,  undeniable  and  beyond  all  contro- 
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versy,  that  no  members  of  the  police  force,  doing  duty  as  such, 
and  by  the  act  made  members  of  the  Metropolitan  Police,  have 
been  legally  removed  from  office,  unless  the  charges  have  been 
made  under  oath,  when  not  preferred  by  a  commissioner,  gen- 
eral or  deputy  superintendent,  or  an  inspector,  stating  the  name 
and  residence  of  the  complainant,  and  unless  the  party  com- 
plained of  has  been  personally  notified  of  the  charges  preferred, 
and,  if  he  made  denial  of  them,  had  personal  notice  of  the  time 
and  place  of  trial. 

After  the  most  careful  consideration  which  I  have  been  able 
to  give  to  this  case,  I  have  a  clear  conviction  that  these  conclu- 
sions are  sound,  and  sustained  by  principle  and  authority. 

But  it  was  argued  before  me  with  great  earnestness  and  ability 
by  the  counsel  for  the  Board  of  Police,  that  the  plaintiff  and 
the  others  who  have  been  removed,  never  were  members  of  the 
Metropolitan  Police,  had  never  submitted  themselves  to  the 
jurisdiction  of  the  Board  of  Police,  and  that  consequently  they 
have  none  of  the  rights  or  privileges  of  a  policeman. 

The  answer  to  this  argument  seems  to  be  conclusive,  that  the 
Legislature,  who  had  the  power,  declared  that  they  were  mem- 
bers of  the  Metropolitan  Police,  and  should  do  duty  therein  as 
such,  and  should  only  be  removed  therefrom  in  the  manner  al- 
ready alluded  to  and  discussed.  Another  answer  is,  the  Board 
of  Police  has  recognized  them  as  such  by  issuing  orders  to  them, 
entertaining  charges  against  them,  and  proceeding  to  their  trial 
and  removal. 

That  they  were  subject  to  the  jurisdiction  and  control  of  the 
Board  of  Police,  I  have  no  doubt.  That  they  were  bound  to 
obey  all  the  lawful  orders  of  the  board  is  equally  beyond  ques- 
tion, and  if  they  did  not  comply  with  such  orders,  it  was  in  the 
power  of  the  board,  and  it  was  made  their  duty,  to  prefer  charges 
ajgainst  the  delinquents  and  proceed  to  their  trial  and  removal, 
if  found  guilty.  Neither  this  court  nor  any  other  has  any  right 
to  interfere  with,  control,  revise,  or  reverse,  their  discretion  and 
judgment  as  to  the  sufficiency  of  the  cause  for  removal.  The 
law  has  made  them  the  sole  judges  of  the  cause,  and  so  long 
as  they  proceed  in  accordance  with  law,  their  action  is  final  and 
conclusive. 

But,  making  the  assumption  that  those  persons  who  have 
been  thus  removed  never  became  members  of  the  new  police, 
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did  not  the  resolution  of  October  9th  confer  upon  them  the  office? 
I  see  no  provisions  of  the  statute  as  to  the  manner  of  the  ap- 
pointment, or  any  restriction  upon  the  board  prohibiting  them 
from  appointing  a  large  number  at  a  time  by  resolution. 

That  resolution,  as  we  have  seen,  declares  that  such  of  the 
police  force  as  have  not  been  dismissed  from  the  police  in  con- 
formity to  law,  be,  and  they  are  hereby  declared  to  be,  of  the 
Metropolitan  Police  of  this  city,  and  entitled  to  do  duty  and  to 
be  paid  as  such. 

It  is  apparent  from  the  action  of  the  board,  that  they  supposed 
that  some  of  the  old  police  force  had  been  dismissed  not  in  con- 
formity to  law,  and  all  such  they  declared  should  be  policemen. 
They  proceeded  to  appoint  a  committee  to  take  testimony  and 
ascertain  particularly  who  had  been  thus  dismissed,  and  to  re- 
port their  names  to  the  board.  It  is  in  proof  before  me  that 
this  committee  are  now  engaged  in  the  discharge  of  their  duties, 
and  I  cannot  but  assume  that  all  who  have  riot  been  regularly 
removed  will,  under  this  resolution,  be  recognized  as  policemen 
and  put  on  duty  as  such. 

The  resolution  means  this,  as  I  read  it.  It  was  said  on  the 
argument  that  such  was  not  the  intention  of  the  board  in  adopt- 
ing it.  I  am  bound  to  regard  it  as  meaning  what  it  says  ;  and 
if  the  position  is  sound,  which  1  do  not  concur  in,  that  these 
men  were  not  policemen  by  right  of  the  act,  then  it  may  be 
argued,  with  great  force,  they  were  made  such  by  the  passage 
of  this  resolution.  In  the  view  I  have  taken  of  this  case,  it  is 
not  necessary  to  decide  that  point.  But  is  it  not  a  condonation 
or  waiver  by  the  board,  of  any  neglect  or  violation  of  duty  by 
these  men,  of  which  it  was  supposed  they  had  been  guilty  ? 
.The  board  has  the  power  to  say  whether  they  will  proceed  to 
try  and  remove  these  men,  or  will  forgive  the  offence  and  place 
them  on  duty.  It  seems  to  me  that  they  have  said  this  by  the 
adoption  of  this  resolution,  if  I  correctly  understand  its  purport 
and  meaning,  and  that  the  persons  therein  referred  to  were  ac- 
quitted by  the  board  of  any  previous  offence,  if  any  had  been 
committed.  I  am  at  a  loss  to  give  any  other  meaning  or  effect 
to  this  action  of  the  board. 

If  I  am  correct,  therefore,  in  either  of  the  positions,  that  the 
policemen  removed,  upon  whom  personal  notice  was  not  served, 
and  against  whom  charges  were  not  preferred  under  oath,  were 


442  ABBOTTS'  PEACTICE  REPORTS. 

Steele  a.  Sturges. 

not  removed  and  still  continue  policemen  ;  or,  if  they  never 
were  policemen  under  the  act  until  appointed,  and  if  they  were 
appointed  by  the  action  of  the  board  on  the  9th  of  October,  it 
follows  that  the  full  number  authorized  by  law  and  the  action  of 
the  Board  of  Supervisors  are  now  in  office,  and  that  the  Board 
of  Police  cannot  legally  appoint  any  more,  beyond  the  number 
thus  authorized. 

The  plaintiff  prays  for  an  injunction  restraining  such  appoint- 
ments, which  he  says  are  threatened,  on  the  ground  that,  as  a 
tax-payer,  he  will  be  charged  with  a  portion  of  the  moneys  to 
be  raised  to  pay  the  salaries  of  the  persons  so  appointed. 

If  the  number  authorized  by  law  is  now  in  office,  additional 
appointments  beyond  that  number  would  be  simply  void,  and 
confer  no  right  or  title  to  the  office  upon  the  appointee,  or  any 
claim  for  salary,  or  compensation  for  services  rendered,  in  pur- 
suance of  such  appointment. 

The  plaintiff  cannot,  therefore,  upon  his  own  showing,  by  any 
possibility,  be  damnified,  and  his  claim  for  an  injunction  to 
restrain  an  act  which  can  do  him  no  injury,  is  untenable. 

The  motion  for  an  injunction  is  therefore  denied. 


STEELE  a.  STURGES. 

Supreme  Court,  First  District ;  Special  Term,  July,  1857. 
RECEIVER  OF  PARTNERSHIP  EFFECTS. — TRANSFER  OF  TITLE. 

By  an  order  of  court  a  receiver  of  partnership  property  was  appointed,  but  the 
order  provided  that  before  entering  on  his  duties  he  should  give  certain  secu- 
rity. After  the  order,  but  before  the  security  was  perfected,  the  sheriff  levied 
on  the  partnership  property. 

Held,  that  the  title  to  the  property  vested  in  the  receiver  from  the  date  of  his 
appointment ;  and  that  having  given  the  security  required,  he  was  entitled  to 
the  property  from  the  sheriff. 

Motion  to  require  the  sheriff  of  the  city  and  county  of  New 
York  to  deliver  up  to  the  receiver  appointed  in  this  action  cer- 
tain property  held  by  him  under  levy  of  an  execution. 

The  facts  appear  in  the  opinion  of  the  court. 
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MITCHELL,  J. — The  plaintiff  and  defendant  were  partners : 
by  an  order  made  in  this  action  on  May  18, 1857,  J.  Clapp,  jr., 
was  thereby  "  appointed  receiver  of  all  the  property  of  the 
firm,"  and  he  was  directed  to  sell  the  property  and  collect  the 
things  in  action.  The  order  contained  a  provision  that  "  before 
entering  on  the  discharge  of  his  duties,  he  should  execute  a 
bond  with  two  sureties,"  &c.  On  the  21st  of  May  the  bond  was 
approved  and  filed. 

On  the  19th  of  May,  Piedman  obtained  judgment  in  the  Ma- 
rine Court,  and  issued  execution  to  the  sheriff  of  New  York,  who 
levied  on  property  of  the  firm.  On  notice  to  the  sheriff,  a  mo- 
tion is  now  made  that  he  deliver  over  the  property  to  the  re- 
ceiver. 

It  was  the  province  of  the  Court  of  Chancery  to  appoint  re- 
ceivers in  partnership  cases ;  that  court  never  allowed  other 
officers  to  interfere  with  the  officers  appointed  by  it.  The 
counsel  for  the  sheriff  only  objects  that  he  was  prior  in  right 
to  the  receiver,  because  his  levy  was  made  before  the  receiver 
had  executed  and  filed  the  bond  to  be  given  by  him.  "When 
the  court  in  such  cases  appoints  a  receiver,  it  is  because  the 
court  has  first  adjudged  that  the  property  is  no  longer  to  be 
under  the  control  of  the  parties  to  the  suit,  but  it  is  thence- 
forth to  be,  and  is,  in  the  custody" of  the  court.  The  receiver  then 
becomes  merely  an  agent  through  whom  the  court  acts ;  and 
whether  he  be  forthwith  appointed  by  the  court,  as  in  this  case, 
or  a  reference  be  made  to  a  master  or  referee  to  appoint  one,  in 
either  case  the  effect  is  the  same  :  the  title  of  the  receiver  is  of 
the  date  at  which  it  is  ordered  that  a  receiver  shall  be  appoint- 
ed. Then  the  title  of  the  partners  to  control  dies,  and  then  the 
title  of  the  court  and  of  its  agent  or  officer  immediately  succeeds. 
As  in  the  case  of  natural  death,  the  formal  title  of  an  adminis- 
trator and  that  of  an  executor  does  not  become  complete  until 
letters  of  administration  or  testamentary  are  granted  as  the  evi- 
dence of  title ;  but  the  title  of  the  administrator  or  executor, 
when  lie  is  appointed,  takes  effect  as  from  the  moment  when 
death  terminated  the  title  of  his  intestate  or  testator.  So  also 
it  is  with  the  title  of  the  receiver.  The  order  of  the  court 
either  iinpliedly  or  expressly  takes  the  title  from  the  parties, 
and  vests  it  in  the  receiver  as  from  that  moment.  It  is  enough, 
however,  if  it  took  it  from  the  parties  ;  after  that  no  execution 
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against  them  could  be  levied  upon  it.  In  tins  case  the  order  is 
in  the  present  tense:  "It  is  ordered  that  J.  Clapp,  jr.,  be,  and 
he  hereby  w,  appointed  receiver."  From  that  moment  a  receiv- 
ership was  extended  over  the  property.  Clapp  was  only  re- 
strained from  acting  until  he  should  give  security  ;  and  if  he 
had  failed  to  comply  with  that  requirement,  the  effect  would  have 
been  the  same  as  if  he  had  instantly  complied,  and  had  been 
afterwards  removed,  and  another  receiver  had  been  appointed. 
The  latter  would  have  had  title,  not  from  the  date  of  his  suc- 
cession, but  from  the  date  of  the  original  order,  when  the  succes- 
sion to  the  title  passed  from  the  parties  to  the  court  and  its 
officers.  ' 

The  motion  that  the  sheriff  deliver  over  the  property  to  the 
receiver  is  granted,  without  costs. 


CASE  OF  THE  MECHANICS'  FIRE  INSURANCE 
COMPANY. 

Supreme  Court,  First  District  •  Special  Term,  September,  1857. 

FIRE  INSURANCE  COMPANY. — PROCEEDINGS  TO  DISSOLVE. — 
ATTORNEY-GENERAL. 

The  attorney-general  has  no  power  to  discontinue  proceedings  instituted  by  him 
under  Laws  of  1853,  918,  ch.  466,  §  24,  to  close  the  business  of  a  fire  insurance 
company. 

So  far  as  there  exists  a  discretionary  power  to  institute  and  control  these  proceed- 
ings, it  is  vested  in  the  comptroller  of  the  State,  and  not  in  the  attorney-general. 

The  provisions  of  the  constitution  relative  to  trial  by  jury  do  not  apply  to  pro- 
ceedings to  close  the  business  of  a  corporation  on  the  ground  of  insolvency. 

Under  the  practice  of  the  Supreme  Court,  a  receiver  appointed  in  proceedings 
taken  under  Laws  of  1853,  918,  ch.  466,  §  24,  to  close  the  business  of  a  lire  insu- 
rance company,  should  be  required  to  give  security. 

Motion  to  confirm  the  report  of  a  referee. 
The  facts  appear  in  the  opinion  of  the  court. 

MITCHELL,  J. — On  November  28,  1855,  "W.  Barnes,  appointed 
by  the  comptroller  of  the  State  to  investigate  the  affairs  of  the 
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Mechanics'  Fire  Insurance  Company,  reported  to  that  officer, 
who  thereupon  communicated  to  the  attorney-general  the  result, 
and  that  he  deemed  the  assets  of  the  company  insufficient  to  jus- 
tify its  continuance  in  business  (Laws  of  1853,  ch.  466,  §  24). 
The  attorney-general  then  presented  his  petition  to  this  court, 
that  the  company  be  required  to  show  cause  why  its  business 
should  not  be  closed.  Such  order  was  granted  on  December  1, 
1855,  to  show  cause  on  the  8th,  with  a  temporary  injunction. 
On  the  7th,  the  order  was  amended  so  as  to  make  it  returnable 
on  that  day.  Mr.  Whitehead  appeared  for  the  company,  and 
admitted  due  service  of  a  copy  of  the  last  order.  On  the  same 
day,  on  hearing  Mr.  Whitehead  and  Mr.  J.  Blunt  for  the  com- 
pany and  Mr.  Lathrop  for  the  people,  an  order  was  made  de- 
creeing that  "  the  company  be  and  the  same  is  hereby  dissolved" 
An  injunction  was  granted,  and  Mr.  John  Jay  was  appointed 
receiver  (security  being  waived). 

On  the  24th  of  the  same  month,  an  order  was  made  ratifying 
an  agreement  made  conditionally  by  the  receiver  with  The  Equi- 
table Insurance  Company  of  London,  transferring-  to  it  the  out- 
standing policies  of  this  company.  On  October  30,  1856,  the 
receiver  was  authorized  to  commence  or  continue  suits  to  collect 
various  claims  in  favor  of  the  company. 

On  June  19, 1856,  an  order  was  made  for  the  attorney-general 
and  the  receiver  to  show  cause  why  the  order  of  December  7, 
1855,  appointing  a  receiver  and  dissolving  the  company,  should 
not  be  reconsidered  and  set  aside.  This  was  on  the  petition  of 
De  Groot  and  Dawson,  accompanied  by  affidavits  of  "several 
stockholders,  and  was  on  the  ground  that  the  receiver  gave  no 
bond ;  that  the  company  was  in  fact  possessed  of  a  bona  fide 
capital  of  $150,000  ;  that  the  counsel  of  the  company  (the  pres- 
ent receiver)  not  having  a  due  estimate  of  the  value  of  the  assets 
of  the  company,  and  believing  the  credit  of  the  company  was 
much  injured  by  the  publication  of  the  report  made  to  the  comp- 
troller, permitted  the  order  to  be  entered  without  opposition ; 
that  the  said  counsel  did  not  apply  to  either  of  the  petitioners,  or 
to  any  persons  to  their  knowledge,  for  affidavits  to  oppose  the 
application.  A  schedule  was  annexed,  showing  the  assets  of  the 
company  estimated  at  $169,000,  assuming  all  the  debts  due  to 
it  to  be  good — its  debts  at  $5,000,  besides  the  capital  belonging 
to  the  stockholders. 
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On  July  2,  1856,  an  order  was  made  on  the  above  petition, 
after  hearing  counsel  for  the  various  parties,  declaring  that  the 
court  had  full  power  and  jurisdiction  to  make  the  original  order 
to  show  cause,  of  December  1,  1855,  and  referring  it  to  Charles 
Edwards  to  ascertain  and  report  whether  the  assets  and  funds  of 
the  company  then,  or  at  the  time  of  instituting  these  proceed- 
ings, were  sufficient  to  justify  the  continuance  in  business  of  the 
company,  or  whether  the  interests  of  the  public  required  a  disso- 
lution of  the  company,  &c. 

On  October  7,  1856,  the  receiver  moved  for  leave  to  sell  mort- 
gaged premises  under  judgments  obtained  by  him  as  receiver. 
The  stockholders  opposed.  The  order  was  denied,  with  a  pro- 
viso that,  unless  the  stockholders  should  obtain  the  report  of  the 
referee  on  their  petition  within  two  months,  the  receiver  should 
proceed  and  sell.  On  November  12, 1856,  the  receiver  obtained 
a  positive  order  to  sell  in  another  like  case. 

On  December  6,  1856,  an  order  was  granted,  on  the  applica- 
tion of  Lawrence  &  Thorn,  counsel  for  opposing  stockholders, 
that  the  receiver  show  cause  why  he  should  not  be  enjoined  from 
acting  until  he  file  security ;  and  why  the  sale  by  him  of  mort- 
gaged premises  should  not  be  stayed  until  the  coming  in  of  the 
referee's  report ;  and  why  he  should  not  deposit  the  cash  in  his 
hands  in  some  trust  company,  &c. 

In  pursuance  of  that  order,  it  was  ordered  on  January  29, 
1857,  that  the  receiver  file  a  bond,  with  one  surety  to  be  ap- 
proved, for  $15,000,  and  that  sales  by  hiifi  of  mortgaged  prem- 
ises be*suspended  for  six  weeks,  unless  the  reference  be  sooner 
closed,  and  that  all  moneys  received  or  to  be  received  by  him 
be  deposited  in  the  New  York  Life  Insurance  &  Trust  Company. 
This  order  was  entered  on  the  application  of  Messrs.  Lawrence 
&  Thorn. 

On  the  same  day  an  order  was  made  for  those  stockholders  to 
show  cause  why  the  order  of  reference  should  not  be  vacated, 
and  the  original  order  dissolving  the  company  be  confirmed,  or 
said  order  be  so  modified  as  to  allow  the  immediate  settlement 
of  the  debts  of  the  company.  The  hearing  of  that  order  was 
referred  to  William  Kent,  Esq.,  on  February  21,  1857. 

On  March  12,  1857,  an  order  was  granted  for  the  receiver  to 
show  cause  why  sales  by  him  should  not  be  suspended  until  the 
coming  in  of  the  referee's  report. 
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On  November  12,  1856,  an  order  was  made  allowing  the  re- 
ceiver to  appear  before  the  referee  and  sustain,  by  proof,  the 
insufficiency  of  the  assets  of  the  company. 

In  March,  1857,  Mr.  Chatfield,  for  the  attorney-general,  moved 
that  the  receiver  show  cause  why  the  last  order  should  not  be 
vacated,  as  granted  without  notice  to  him.  On  April  2,  1857, 
that  motion  was  decided  by  declaring  that  nothing  contained  in 
the  former  order  should  affect  the  power  of  the-attorney-general 
to  control  and  direct  the  prosecution  of  the  reference,  nor  should 
this  last  order  in  any  manner  affect  the  regularity  of  the  pro- 
ceedings before  the  referee,  Charles  Edwards,  Esq. 

On  April  7,  1857,  the  order  of  November  10,  1856,  was  sus- 
pended until  the  further  order  of  the  court.  The  referee  states 
that  on  July  2,  1856,  an  order  had  been  made,  also  referring  it 
to  him  to  take  proof  of  all  facts  as  to  the  legality  of  the  appoint- 
ment of  Mr.  Jay  as  receiver ;  but  the  order  of  that  date  annexed 
to  his  report  has  no  such  clause. 

On  May  7,  1857,  the  referee  made  his  report,  that  the  assets 
of  the  company  were  insufficient  for  it  to  do  business;  that  of 
its  capital  of  $150,000,  the  sum  of  $102,000  was  in  mortgages 
of  $300  each  on  lots  in  Kings  County  under  water,  and  of  no 
present  marketable  value ;  and  that  no  proof  was  given  of  the 
solvency  of  any  of  the  obligors  in  the  bonds. 

Now,  on  a  motion  to  confirm  the  referee's  report,  and  declare 
the  company  dissolved,  Mr.  Latson,  counsel  for  some  of  the 
stockholders,  produces  a  notice  to  him,  dated  June  4,  1857, 
signed  "  S.  B.  Gushing,  attorney-general,  by  L.  S.  Chatfield, 
special  deputy,"  that  the  proceedings  against  the  company  are 
discontinued,  and  that  the  people  make  no  claim  against  the 
said  company.  But  neither  Mr.  Chatfield  nor  the  attorney-gen- 
eral appeared  in  court,  or  filed  or  offered  to  file  any  consent  that 
the  proceedings  be  discontinued,  although  the  motion  was  post- 
poned several  times  on  the  motion  of  counsel  for  some  stock- 
holders, that  one  of  them  might  appear. 

The  case,  then,  briefly  is,  that  the  comptroller  had  caused  an 
investigation  to  be  made  into  the  affairs  of  this  company,  and 
that  it  appeared  to  him  that  the  assets  of  the  company  were 
insufficient  to  justify  the  continuance  of  its  business;  that  he 
communicated  this  fact  to  the  attorney-general,  "  whose  duty  it 
then  became  to  apply  to  the  Supreme  Court  for  an  order  requi- 
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ring  them  (the  company)  to  show  cause  why  the  business  of 
such  company  should  not  be  closed"  (Laws  o/lSSS,  918)  ;  that 
the  attorney-general  made  such  application,  and  gave  notice  to 
the  regular  counsel  of  the  company ;  that  the  counsel  appeared 
by  consent  on  a  day  prior  to  that  appointed  for  showing  cause, 
and  on  like  consent  the  time  was  altered :  he  acting  in  good 
faith,  and,  as  he  believed,  for  the  interests  of  the  stockholders, 
as  may  be  inferred  from  the  statements  of  the  remonstrants. 
That  the  counsel  for  the  company  and  the  attorney-general  were 
then  heard,  and  the  court  granted  the  order  that  "  the  company 
be  and  the  same  is  hereby  dissolved  ;"  that  an  injunction  was 
granted,  and  a  receiver  appointed,  who  has  made  contracts 
assigning  the  policies  to  another  company,  under  the  order  of 
the  court,  and  has  commenced  the  foreclosure  of  mortgages, 
and  sold  in  one  case.  There  was  then  a  dissolution  of  the  com- 
pany adjudged  by  the  court  in  conformity  to  the  statute,  and 
that  order  stands  in  full  force,  and  has  never  been  appealed 
from.  The  act,  however,  under  which  this  proceeding  was  had 
gave  the  court  power  also  to  refer  the  application  of  the  attor- 
ney-general to  a  referee  to  inquire  and  report  upon  the  facts.  On 
the  application  of  some  stockholders  (but  not  on  the  applica- 
tion of  the  company),  a  reference  was  ordered,  nearly  six  months 
after  the  order  of  dissolution  was  made,  affirming  the  full  power 
and  jurisdiction  of  the  court  in  making  the  first  order,  but  re- 
ferring it  to  Charles  Edwards,  Esq.,  to  ascertain  whether  the 
funds  of  the  company  were  sufficient  to  justify  its  continuance 
in  business.  There  is  no  express  power  given  to  the  court  in 
the  statute  to  make  this  inquiry  after  the  order  of  dissolution  is 
made ;  if  it  exists,  it  is  under  the  general  power  of  the  court. 
The  power  given  by  the  statute,  if  exercised,  is  from  its  nature 
to  be  exercised  before  the  adjustment  is  made.  The  new  ref- 
erence was  therefore  an  appeal  to  the  equitable  powers  of  the 
court,  that  it  might  ascertain  whether  the  facts  on  which  the 
first  order  was  made  really  existed,  and  that  was  the  whole  ob- 
ject of  them.  Then,  if  it  should  be  found  that  there  was  a  mis- 
take in  fact  in  this  respect,  the  parties  could  move  to  open  the 
first  order ;  and  then  the  question  would  arise  whether  the  court 
had  power  to  do  so,  and  whether  it  was  proper  to  do  it.  The 
report  shows  that  there  was  no  mistake  in  fact ;  that  on  inves- 
tigation, and  hearing  the  remonstrants  and  their  opponents  du- 
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ring  such  parts  of  nearly  a  year  as  they  chose  to  give  to  the 
case,  the  referee  reported  against  the  company,  and  nothing  is 
submitted  to  the  court  to  throw  a  suspicion  on  the  correctness 
of  this  conclusion.  After  the  judgment  of  dissolution  was  made, 
it  was  too  late  for  the  attorney-general  or  the  comptroller  to 
vacate  that  judgment  without  the  consent  of  the  court,  and  on 
notice  to  the  parties  interested.  The  receiver,  as  assignee  of 
the  effects  of  the  company,  was  interested  in  the  question :  the 
company  (if  it  could  have  still  any  existence)  was  also  inter- 
ested, as  were  also  the  creditors  and  all  stockholders,  except 
the  remonstrants.  The  court  would  not  consider  it  necessary  to 
notify  creditors  or  stockholders,  because  they  are  represented 
by  the  receiver  sufficiently,  whose  duty  it  is  to  protect  their  in- 
terests ;  but  still  it  will  notice  the  fact  that  their  interests  may  be 
opposed  to  a  revival  of  the  company,  and  therefore  would  not  al- 
low a  judgment,  that  may  be  in  their  favor,  to  be  vacated  on  the 
motion  of  any  single  party,  even  if  it  were  the  attorney-general, 
but  would  first  see  what  justice  to  all  parties  required  before 
vacating  that  judgment  under  which  others  had  acquired  rights. 
No  reason  now  appears  for  vacating  it ;  but,  on  the  contrary, 
the  report  re-establishes  the  facts  which  show  its  propriety. 

But  if  the  judgment  or  order  had  not  been  entered,  and  the 
question  was  now  whether  it  should  for  the  first  time  be  made, 
it  would  be  proper  now  to  make  the  order.  Assuming  (what  is 
very  uncertain)  that  the  attorney-general  meant  by  the  notice 
given  by  him  to  discontinue  these  proceedings,  he  had  no 
power  to  do  so  against  the  instructions  of  the  comptroller  on 
the  record  in  this  matter.  However  broad  may  be  his  power 
in  other  cases,  and  although  the  court  may  in  them  assume  that 
he  acts  according  to  the  wishes  of  the  public  officers  whom  he 
represents,  in  this  case  he  has  but  a  special  power,  prescribed 
in  this  very  act.  The  comptroller  alone  is  the  officer  of  the 
State  who  is  to  watch  over  these  institutions,  and  protect  the 
public  against  them.  He  alone  is  to  exercise  his  judgment, 
after  receiving  such  aids  as  he  may  desire  ;  and  he  alone  of  the 
executive  officers  is  to  determine  "  when  it  shall  appear  to  him 
that  the  assets  of  any  insurance  company,  incorporated  in  this 
State,  are  insufficient  to  justify  the  continuance  in  business  of  any 
such  company ;"  he  then  is  to  communicate  this  fact  to  the 
attorney-general.  That  officer  is  then  to  receive  this  as  a  fact 
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established,  so  far  as  the  public  aro  interested  ;  and  he  is  then 
not  to  assume  the  contrary,  and  has  no  power  to  do  so ;  but  is 
to  proceed  before  the  court,  and  establish  the  fact  thus  alleged 
by  the  proper  public  officer.  The  act  in  precise  language  makes 
this  last  his  duty,  and  precludes  any  discretion  in  him  to  pursue 
'a  different  course ;  at  least,  while  the  "  communication"  from 
the  comptroller,  which  is  his  sole  power  of  attorney,  remains  in 
force.  The  act,  speaking  of  the  attorney-general,  says  :  "  whose 
duty  it  shall  then  become  to  apply  to  the  Supreme  Court  for  an 
order  requiring  them  to  show  cause  why  the  business  of  such 
company  should  not  be  closed"  (Laws  of  1853,  918,  ch.  466, 
§  24).  The  attorney-general  could  not  present  to  the  court  the 
communication  of  the  comptroller,  and  obtain  the  order  to  show 
cause,  and  then  say  that  he  chose  to  disregard  it,  and  would  of 
his  own  will  do  so.  The  record  of  the  court  would  show  (as  it 
now  does)  that  this  was  contrary  to  the  instructions  of  his  prin- 
cipal— contrary  to  the  special  power  conferred  upon  him.  Not 
only  is  the  judgment  of  the  comptroller  to  control  (so  far  as  the 
people  on  their  side  are  concerned),  as  to  the  dissolution  of  the 
company  under  section  24,  but  also  in  the  initiation  of  the  ex- 
istence of  the  company.  Under  section  10  (Laws  of  1853,  908, 
ch.  466),  he  is  the  officer  who  (personally,  or  by  agents  to  be 
appointed  by  him)  is  to  ascertain  that  the  capital  required  by 
the  act  "  has  been  paid  in  and  is  possessed  by  the  company 
in  money,  or  in  such  stocks,  bonds,  and  mortgages  as  are  re- 
quired by  section  8  of  this  act ;"  or  if  a  mutual  insurance  com- 
pany, that  it  has  been  secured  as  required  by  that  act.  The 
corporators  are  then  to  give  a  certificate,  which  is  to  be  filed 
with  the  same  officer  (the  comptroller),  and  he  is  then  to  deliver 
to  the  company  a  certified  copy  of  its  charter.  The  effect  of 
the  act  is  to  throw  on  the  comptroller  the  exclusive  responsibil- 
ity of  giving  life  to  these  companies,  and  of  determining  when 
it  is  proper  to  apply  to  the  courts  to  take  that  life  away ;  and  to 
make  the  attorney-general  his  assistant  to  carry  out  the  views 
of  the  comptroller,  and  not  to  substitute  his  own.  The  attorney- 
general  cannot  therefore  (without  the  record  evidence  of  the  con- 
sent of  the  comptroller)  discontinue  these  proceedings,  even  be- 
fore judgment  of  dissolution,  after  the  "  communication"  of  the 
comptroller  is  once  filed  with  the  court,  and  the  order  to  show 
cause  is  granted  on  it. 
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It  is  objected  that  a  corporation  can  be  dissolved  only  by 
quo  warranto,  or  an  action  under  the  Code  of  like  effect.  The 
Legislature  may  alter  the  form  of  remedies  as  it  pleases,  sub- 
ject only  to  constitutional  restrictions.  The  provisions  of  the 
constitution  as  to  trial  by  jury  do  not  apply,  as  this  is  a  proceed- 
ing on  account  of  insolvency,  which  has  been  generally  prose- 
cuted in  a  summary  way,  or  before  the  Court  of  Chancery.  (See 
Revised  Statutes,  and  the  opinion  as  to  Empire  City  Bank,  de- 
livered at  this  term.)  In  the  opinion  last  referred  to,  most, 
if  not  all,  of  the  objections  of  a  general  nature  raised  here  are 
noticed. 

The  receiver  did  not  give  security  at  first.  It  was  waived, 
and  this  act  does  not  require  it.  It  was  proper  to  require  ij 
under  the  general  practice  of  the  court,  and  it  was  afterwards 
given. 

The  report  of  the  referee  should  be  confirmed,  and  the  order 
declaring  the  company  insolvent  and  dissolved,  be  declared  to 
be  valid  and  binding ;  and  that  the  company  is  dissolved  and 
was  dissolved  on  the  day  of  that  order. 


ALYORD  a.  BEACH. 

Supreme  Court,  First  District ;  Special  Term,  Octoler,  1857. 
JUDGMENT  OF  SALE. — IRREGULARITIES. — TITLE. 

Irregularities  in  a  judgment  of  sale,  or  in  the  proceedings  on  which  it  is  founded, 
which  do  not  affect  the  jurisdiction  of  the  court  over  the  parties  or  the  subject- 
matter,  do  not  affect  the  title  taken  under  the  sale. 

If  any  necessary  parties  were  not  brought  before  the  court  in  proceedings  insti- 
tuted to  procure  a  judgment  of  sale,  any  judgment  rendered  is  void  as  to  such 
parties ;  and  a  purchaser  under  the  judgment  will  be  justified  in  refusing  to 
take  title. 

But  where  all  necessary  parties  were  in  fact  joined,  the  fact  that  some  of  the 
papers  in  the  suit,  by  which  some  of  the  parties  were  brought  in,  have  been 
lost,  will  not  affect  the  title,  if  the  facts  appear  by  affidavit  or  by  recitals  iu 
other  papers  on  file  in  the  cause. 

Where  in  a  judgment  of  sale  the  sale  was  directed  to  be  advertised  three  weeka 
instead  of  sir,  as  required  by  law,  but  in  fact  the  advertisement  was  published 
eix  weeks, — Held,  on  a  motion  to  compel  a  purchaser  to  take  title,  that  the  error 
might  be  then  corrected. 
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Motion  to  compel  a  purchaser  to  complete  his  purchase  ;  and 
cross-motion  on  behalf  of  the  purchaser  to  be  discharged. 

The  facts  on  which  these  motions  are  made  appear  in  the 
opinion. 

CLKRKE,  J. — A  purchaser  under  a  decree  or  judgment  is  not 
aifected  by  a  mere  error  in  the  decree  or  judgment  or  proceed- 
ings, provided  the  court  has  jurisdiction  of  the  subject  and  of 
the  parties  (Bennett  v.  Hamill,  2  /Sck.  da  L.,  566).  It  is  always 
presumed  that  the  court  has  taken  the  steps  necessary  to  inves- 
tigate the  rights  of  the  parties,  and  that  on  that  investigation  it 
h,as  properly  decreed  a  sale.  It  is  for  the  court  to  see  that  the 
proceedings  have  been  regular,  before  it  pronounces  its  final 
decision  ;  and  if  a  mere  irregularity,  as  contradistinguished 
from  a  nullity  has  occurred,  by  reason  of  the  neglect  or  care- 
lessness of  its  officers,  the  parties  to  the  action  whose  rights 
have  been  adjudicated  \vill  not  be  permitted  to  suffer,  by  set- 
ting aside  the  judgment. 

But,  if  the  proper  parties  are  not  before  the  court,  of  course 
they  cannot  be  bound  by  the  judgment ;  and  as  it  is  absolutely 
void  as  to  them,  the  purchaser  under  it  will  be  justified  in  re- 
fusing to  complete  his  purchase.  If  the  steps  prescribed,  and 
peremptorily  required  by  the  statute,  are  not  taken  to  bring  in- 
fant defendants  before  the  court,  it  has  no  jurisdiction  over 
them ;  and  the  judgment  is  as  much  a  nullity  with  regard  to 
them  as  if  they  were  never  mentioned  at  all  in  the  proceedings. 
In  this  case,  however,  it  appears  that  all  the  necessary  steps  for 
that  purpose  have  been  taken  ;  but  some  of  the  orders  and  other 
papers  have  been  mislaid  by  the  clerk.  That  all  the  necessary 
steps  to  bring  the  infants  before  the  court  were  taken,  is  proved 
by  the  affidavit  of  the  plaintiff's  attorney,  and  by  the  recitals 
in  the  certified  orders  aimexed  to  the  roll,  appointing  the  guard- 
ian. This  is  sufficient.  Even  where  an  original  decree  could 
not  be  found,  but  having  been  acted  upon  by  the  reports,  and 
recited  in  an  order  for  further  directions,  it  was  allowed  to 
be  drawn  up  from  an  office  copy,  and  entered  nunc  pro  tune 
(Denne  v.  Lewis,  11  Ves.,  601).  But  in  this  case,  as  the  or- 
ders themselves  are  not  lost,  but  only  the  petition  and  other 
papers  upon  which  they  are  founded,  it  is  not  even  necessary 
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to  do  this.  The  same  remarks  apply  to  the  absence  of  other 
papers. 

It  is  not  necessary  in  this  action  to  advertise  for  persons  hav- 
ing general  liens.  If  there  are  none,  it  would  be  a  very  useless 
expense  to  advertise  for  them.  Advertising  is  only  a  method  of 
cutting  off  certain  general  liens  that  may  be  in  existence. 

The  other  objections  presented  in  behalf  of  the  purchaser  are 
equally  untenable,  except,  perhaps,  the  mistake  of  writing  three 
instead  of  six  weeks  in  the  judgment,  as  the  {ime  for  adverti- 
sing and  noticing  the  sale.  This  is  a  mere  numerical  error  in 
the  decree,  which  could  always  be  rectified  without  a  rehearing 
(Brookfield  v.  Bradley,  2  Sim.  <&  /£,  64),  and  as  the  sale  was  ac- 
tually advertised,  in  the  usual  manner,  for  six  weeks,  the  error 
can  be  now  corrected. 

The  completion  of  the  sale,  then,  has  not  been  delayed  in  con- 
sequence of  any  substantial  defects  in  the  proceedings,  but  in 
consequence  of  objections  on  the  part  of  the  purchaser,  either 
altogether  unfounded  or  easily  obviated. 

The  motion  to  compel  the  purchaser  to  complete  granted ; 
and  the  motion  on  his  behalf  to  be  discharged  denied,  with  five 
dollars  costs  of  each  motion. 


HECKER  a.  MITCHELL. 

New  York  Superior  Court ;  /Special  Term,  November,  1857. 

PROMISSORY  NOTE. — ACTION  IN  ANOTHER  STATE. — FRIVOLOUS 
ANSWER. — DENIAL  OF  ENDORSEMENT. 

It  is  no  defence  to  an  action  on  a  promissory  note  that  one  of  the  plaintiffs  has 
commenced  an  action  upon  the  note  in  another  State,  although  an  attachment 
has  been  issued  therein,  which  has  been  levied  upon  property  sufficient  to  sat- 
isfy the  demand. 

In  an  action  by  endorsee  against  the  maker  of  a  promissory  note,  an  answer  which 
denies  knowledge,  <fec.,  sufficient  to  form  a  belief  whether  the  allegation  of  the 
complaint  that  the  payee  of  the  note  endorsed  it  to  the  plaintiff,  is  not  friv- 
olous. 

Such  answer  may  be  false;  but  if  so,  the  remedy  is  by  motion  to  strike  it  out,  not 
by  motion  for  judgment. 
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Where  an  answer  contained  two  defences,  and  plaintiff  moved  for  judgment  for 
frivolousness  of  answer,  and  one  defence  was  held  good  and  the  other  frivo- 
lous ; — Held,  that  the  latter  defence  might  be  stricken  out  under  the  notice  that 
plaintiff  would  ask  other  and  further  relief,  dec. 

Motion  for  judgment  for  frivolousness  of  answer. 

This  action  was  brought  by  John  and  George  Y.  Hecker 
against  George  Mitchell. 

The  complaint  was  on  a  promissory  note  made  by  defendant 
to  the  order  of  John  H.  Hoffman,  and  alleged  in  the  complaint 
to  have  been  by  Hoffman  endorsed  to  the  plaintiffs. 

The  answer,  as  a  first  defence,  denied  that  defendant  had  "  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
allegation  of  the  complaint  that  John  H.  Hoffman,  the  payee  of 
the  note,  duly  endorsed  the  note  therein  referred  to  to  the  plain- 
tiffs." The  answer  then  proceeded  to  show,  as  a  second  defence, 
that  one  of  the  plaintiffs  had,  prior  to  the  commencement  of  this 
action,  commenced  an  action  in  the  Superior  Court  of  the  State 
of  Connecticut,  upon  the  note  now  in  suit,  and  had  procured  an 
attachment  to  be  issued,  which  had  been  levied  upon  sufficient 
property  to  satisfy  the  debt  and  costs. 

The  defendant  now  moved  for  judgment  upon  the  ground  of 
frivolousness  of  the  answer. 

H.  £  Lincoln,  for  the  motion. 
A.  JR.  Dyeti,  opposed. 

WOODRUFF,  J. — The  plaintiff  moves  for  judgment,  on  the 
ground  that  the  answer  of  the  defendant  is  frivolous.  The  an- 
swer contains  two  alleged  defences.  First.  The  defendant,  by 
a  form  of  denial  allowed  by  the  very  terms  of  the  Code,  puts 
in  issue  the  allegation  in  the  complaint,  that  the  payee  of  the 
note  in  suit  endorsed  the  same  to  the  plaintiffs.  Second.  The 
defendant  alleges  that  before  the  commencement  of  this  action, 
one  of  the  plaintiffs  commenced  an  action  for  the  same  cause 
against  the  defendant  in  the  State  of  Connecticut,  by  process  of 
attachment,  under  which  attachment  sufficient  property  has 
been  attached  to  satisfy  the  debt,  with  costs  and  expenses. 

The  pendency  of  such  an  action  is  no  defence,  and  if  there 
were  no  denial  in  the  answer,  the  motion  should  be  granted. 
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But  the  denial  of  the  endorsement  creates  a  material  issue, 
and  no  pleading  can  be  called  frivolous  which  traverses  a  ma- 
terial allegation  in  the  complaint,  or  sets  up  matter  which,  if 
true,  constitutes  a  defence  to  the  action. 

An  answer  may  be  false,  and  under  some  circumstances  may 
be  shown  on  motion  to  be  so  palpably  false  that  the  court  will 
strike  it  out.  But  a  false  plea  and  a  frivolous  plea  are  quite 
unlike. 

A  frivolous  plea  is  one  which,  if  the  facts  alleged  are  true, 
the  court  can  clearly  see  constitutes  no  defence. 

The  plaintiff,  so  far  as  he  relies  upon  the  want  of  good  faith 
in  the  defendant's  denial  of  the  endorsement,  and  the  plain  truth 
of  his  own  averment  of  such  endorsement,  has  mistaken  his 
remedy.  It  is  not  the  motive  with  which  an  answer  is  put  in,  or 
its  truth  or  falsity,  that  is  the  test,  on  a  motion  for  judgment  on 
the  ground  of  its  frivolousness.  If  it  is  a  good  defence  on  its 
face,  the  motion  must  be  denied. 

The  present  motion  cannot  therefore  be  granted.  But  as  the 
second  defence  is,  I  think,  palpably  frivolous,  it  ought  not  to 
encumber  the  record,  and  under  the  prayer  for  other  relief,  it 
may  be  struck  out.  Costs  of  motion,  $10,  to  abide  the  event  of 
the  suit. 


BIGELOW  a.  LAW. 

Brooklyn  City  Court',  December,  1857. 

"LOBBY  SERVICES." — RECOVERY. — DISMISSAL  OF  COMPLAINT. — 
AMENDMENT. 

Where  the  complaint  declares  upon  a  contract  which  is  entire,  and  void  as  to  a 
part  of  the  consideration,  it  must  be  dismissed  as  to  the  whole  claim. 

But  where,  a  complaint  of  this  description  having  been  dismissed,  the  plaintiff 
procures  an  order  allowing  him  to  amend  his  complaint  by  striking  out  all  aver- 
ments basing  his  claim  upon  the  illegal  consideration,  it  is  proper  to  grant  a 
motion  upon  the  complaint  as  amended  to  set  aside  the  order  of  dismissal  and 
to  grant  a  new  trial. 

Motion  to  set  aside  an  order  dismissing  the  plaintiff's  com- 
plaint, and  for  a  new  trial. 
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This  action  was  brought  by  William  II.  Bigelow,  as  assignee 
of  David  A.  Bokee,  against  George  Law.  The  complaint  alleged 
that  Law,  the  defendant,  was  indebted  to  the  government  in  the 
sum  of  $300,000  for  muskets  and  ammunition  purchased  ; — that, 
owing  to  the  state  of  the  money  market  and  to  defendant's  af- 
fairs, it  became  necessary  for  him  to  obtain  an  extension  of  pay- 
ment with  the  government ; — that  to  that  end  he  employed  the 
plaintiff's  assignor  to  negotiate  with  the  government  for  such 
extension,  agreeing  to  pay  him  a  liberal  compensation  for  his 
services  and  trouble  in  effecting  the  object ; — that  Bokee  entered 
upon  and  successfully  effected  the  desired  extension ; — that  in 
accomplishing  the  object  he  devoted  much  time,  exertion,  and 
labor ; — and  that  the  same  was  worth  $10,000 ; — and  claimed 
judgment  for  that  amount. 

In  the  complaint  as  it  stood  when  the  cause  was  opened  to  the 
jury,  it  averred  that  the  plaintiff's  assignor  devoted  much  time, 
exertion,  and  "influence"  to  the  business,  and  that  defendant 
agreed  to  pay  him  a  liberal  compensation  for  his  time,  "  influ- 
ence" &c. 

On  the  trial,  in  the  opening  speech  of  the  counsel  for  plaintiff 
he  alluded  to  the  influential  position,  and  the  personal  and  po- 
litical relation  which  the  plaintiff's  assignor  sustained  towards 
the  President  and  the  members  of  the  government. 

On  the  complaint  as  it  then  stood,  and  on  the  opening,  the 
defendant's  counsel  moved  for  dismissal  of  complaint,  on  the 
ground  substantially  that  the  claim  was  against  public  policy, 
and  was  in  its  nature  a  claim  for  lobby  services.  The  court  dis- 
missed the  complaint. 

Plaintiff  thereupon  asked  to  amend  his  complaint,  striking  out 
the  word  "  influence"  where  it  occurred.  Leave  to  make  this 
amendment  was  granted. 

The  plaintiff  now  moved  to  set  aside  the  order  dismissing  the 
complaint,  and  for  a  new  trial. 

J.  jyr.  Van  Cott,  for  the  motion. 
J.  A.  Lott,  opposed. 

CULVER,  J. — The  order  made  by  me  on  the  trial  of  this  cause, 
dismissing  plaintiff's  complaint,  was  based  on  the  complaint  aa 
originally  framed,  and  on  the  opening  of  the  plaintiff's  counsel. 
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The  averment  that  the  plaintiff's  claim,  in  part,  was  for  the 
"  influence"  used  by  Bokee  with  the  heads  of  departments,  and 
the  expressions  of  counsel  to  the  same  effect,  strongly  impressed 
me  with  the  opinion  that  the  contract  being  an  entire  one,  and 
void  in  part,  must  be  held  void  in  toto*  (Rose  v.  Truax,  21  Barb., 
361).  An  agreement  to  compensate  one  for  his  "  influence"  per- 
sonal or  political,  with  the  government,  it  is  not  pretended  could 
be  enforced.  The  worth  or  measure  of  value  of  one's  "  influence" 
would  be  no  easy  matter  to  determine  in  dollars  and  cents. 

But  striking  from  the  complaint  all  claim  for  the  "  influence" 
exerted,  the  plaintiff  is  left  asking  compensation  for  his  "ser- 
vices" "  time,"  "  trouble,"  and  "  labor"  devoted,  at  the  request 
of  defendant,  to  this  negotiation  for  his  benefit.  .  The  motion  for 
dismissal  of  the  complaint  assumed  its  averments  as  true ;  and 
if  they  are  all  true,  I  think  it  is  going  too  far  to  say  that,  under 
this  complaint,  the  plaintiff  should  not  recover  something. 

It  is  proper  to  remark,  further,  that  since  this  nonsuit  was 
ordered  by  me,  the  Court  of  Appeals,  in  Sedgwick  v.  Stanton  (4= 
Eern.,  289),  have  somewhat  shaken  or  modified  the  decisions 
made  by  the  lower  courts.  That  court  has  declared,  in  the  case 
cited,  "  that  a  party  who  has  a  claim  against  the  State  may  em- 
ploy an  agent  to  present  and  urge  it,  with  proofs  and  arguments, 
before  the  tribunal  authorized  to  act  upon  it,  and  that  an  agree- 
ment to  pay  such  agent  is  valid,  and  can  be  enforced."  I  gather 
from  this  case,  that  the  Court  of  Appeals  mean  carefully  to  inti- 
mate that  courts  have  gone  at  least  quite  far  enough  in  neglect- 
ing these  claims  as  void  and  against  public  policy. 

Taking  the  case,  therefore,  as  it  is  now  furnished  by  the 
amended  complaint,  and  in  view  of  the  doctrine  laid  down  by 
the  Court  of  Appeals,  and  without  prejudging  the  case  as  it  may 
appear  in  another  and  full  trial,  I  have  come  to  the  conclusion 
that  the  plaintiff  should  have  a  new  trial. 

The  order  dismissing  the  complaint  is  therefore  set  aside,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

°  Compare  also,  as  to  recovery  for  services  as  lobby  agent,  Marshall  v.  The  Bal- 
timore &  Ohio  Eailroad  Company,  16  Bow.,  314.  That  an  entire  contract,  &c., 
void  in  part  is  void  in  toto,  see  Koberts  a.  The  Mayor,  &c.,  of  New  York,  ante  41. 
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THOMPSON  a.  VAN  YECHTEN. 
New  York  Superior  Court ;  Special  Term,  June,  1857. 

MORTGAGES  ON  VESSELS. — REGISTRY. — FILING. — RIGHTS  OF  MORT- 
GAGEES OF  CHATTELS. — JUDGMENT  ON  CONFESSION. — DORMANT 
EXECUTION. 

The  act  of  Congress  of  July  29,  1850  (9  U.  S.  Stats.,  440),  relating  to  the  record- 
ing of  conveyances  and  mortgages  upon,  vessels, — prescribes,  as  to  all  vessels  of 
the  United  States,  a  rule  as  obligatory  upon  the  State  tribunals  as  upon  those 
of  the  United  States ;  but  it  does  not  supersede  or  abolish  statutory  regulations 
of  a  State  upon  the  same  subject  which  are  not  inconsistent  with  it. 

Hence  if  a  mortgage  of  a  vessel  is  not  registered  at  the  custom-house,  as  required 
by  the  act,  it  will  be  invalid  as  to  purchasers  or  mortgagees  without  notice, 
although  every  State  law  may  have  been  complied  with;  and  on  the  other 
hand,  although  it  is  registered  at  the  custom-house,  yet  if  a  State  statutory 
requisition  has  been  neglected,  the  mortgage  will  give  place  to  a  subsequent 
transfer  or  mortgage,  also  registered,  and  in  respect  to  which  the  State  law  has 
been  fulfilled. 

Where  a  party  colorably  bought  a  vessel  upon  which  there  was  a  mortgage  lien, 
and  took  an  assignment  of  the  lien,  which  he  afterwards  assigned  to  a  bonafide 
lender  of  money  on  the  faith  of  the  assignment, — Held,  that  though  the  lien  was 
extinguished  so  far  as  the  purchaser  of  the  vessel  was  concerned,  it  was  not  ex- 
tinguished as  against  the  assignee  of  the  lien. 

Under  the  provisions  of  2  Revised  Statutes,  136,  §§  5,  6, — designating  the 
creditors  of  a  vendor  of  chattels  who  may  avail  themselves  of  the  neglect  of  a 
mortgagee  to  take  and  hold  possession,— creditors  who  become  such  at  any  time 
while  the  possession  still  remains  in  the  mortgagor,  are  included. 

The  term  "creditors"  in  the  above-mentioned  provisions  embraces  simple  contract 
creditors;  although  these  cannot  assert  their  rights  until  they  have  obtained 
judgment,  and,  as  to  personal  property,  execution. 

The  holder  of  a  promissory  note  for  value  may  be  a  creditor  within  the  above- 
mentioned  provisions ;  although  the  note  does  not  become  due  until  after  the 
mortgagor's  possession  has  terminated. 

The  creditors  in  whose  favor  a  chattel  mortgage  is  to  lose  validity  unless  refiled 
(under  2  Revised  Statutes,  136,  §11),  are  the  same  as  the  creditors  against 
•whom  it  is  declared  to  be  originally  invalid  unless  filed  (under  2  Revised  Stat- 
utes, 136,  §§  5,  6). 

The  delivery  of  an  execution  to  the  sheriff  creates  a  lien  upon  the  personal  prop- 
erty afterwards  levied  upon  from  the  date  of  such  delivery,  except  as  to  one 
who,  between  the  delivery  and  (he  levy,  becomes  a  bonafide  purchaser  or  mort- 
gagee without  notice.  With  that  qualification,  a  regular  sale  by  the  sheriff 
transfers  to  a  purchaser  the  title  of  the  judgment  debtor  as  it  existed  on  the  day 
of  the  delivery  of  the  writ. 

Under  the  act  of  1833,  the  filing  of  a  chattel  mortgage  of  a  previous  date  renders 
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it  a  mortgage  as  of  the  day  of  filing,  and  gives  precisely  the  same  force  and  ef- 
fect as  if  it  were  then  dated  and  filed,  as  to  subsequent  purchasers  and  creditors. 

Although  a  mortgagee  is  exempted  from  the  necessity  of  taking  possession  under 
the  statute  of  1830,  he  must  yet  file  and  refile  his  mortgage  to  prevent  the 
priority  of  a  subsequent  bonafide  mortgage  given  by  the  vendee  of  his  mortgagor. 

The  filing  a  chattel  mortgage  under  the  act  of  1833,  is  not  a  substitute  for  taking 
possession,  and  does  not  enable  the  mortgagor  to  continue  possession ;  it  only 
adds  a  new  substantive  ground  upon  which  the  mortgage  must  be  declared  void 
if  the  direction  of  the  statute  is  not  followed. 

If  the  mortgage  is  duly  filed,  the  mortgagee  is  placed  in  a  position  to  excuse  his 
omission  to  take  possession;  if  it  is  not  filed,  he  cannot  be  admitted  to  ex- 
plain it. 

A  judgment  upon  confession  was  entered  upon  the  following  statement  of  indebt- 
edness: "The  above  indebtedness  arose  on  the  sale  and  conveyance  by  the 
plaintiff  to  the  defendant  of  his  right,  title,  and  interest  in  the  boats,  property, 
and  effects  of  W.  M.  <fe  Co.  in  January,  1854;  and  I  hereby  state  that  the  sum 
above  by  me  confessed  is  justly  due  to  the  said  M.  S.,  plaintiff,  without  any 
fraud  whatever." 

Held,  that  this  was  not  a  sufficient  statement  of  the  facts  out  of  which  the 
indebtedness  arose. 

The  mere  acquiescence  of  an  execution  creditor  in  the  delay  of  a  sheriff  in  selling 
under  an  execution,  where  the  creditor  does  not  direct  such  delay,  does  not 
render  the  execution  dormant  as  to  subsequent  ones ;  but  delays  directed  by  the 
creditor  render  the  execution  dormant  as  to  subsequent  purchasers  and  mort- 
gagees, as  well  as  executions. 

Action  tried  by  the  court. 

This  action  was  brought  by  George  S.  Thompson  against  Abra- 
ham Van  Yechten,  James  H.  Elmore,  Prosper  P.  Shaw,  Marius 
Schoomnaker  and  one  Griffiths,  John  Orser,  sheriff,  and  one  Ber- 
beck.  The  object  of  the  suit  was  to  determine  the  priority  of 
the  claims  of  the  respective  parties  to  the  proceeds  of  the  steam- 
boat Alida.  The  facts  are  stated  in  the  opinion. 

Mr.  Sherwood,  for  the  plaintiff. 

Mr.  Moore,  for  the  defendant  A.  Yan  Yechten. 

Mr.  McMahon,  for  defendant  Elmore. 

Mr.  Burrill,  for  defendant  Shaw. 

Mr.  Fullerton,  for  defendants  Schoonmaker  and  Griffiths. 

Mr.  Vanderpoel,  for  defendant  Orser. 

Mr.  Marbury,  for  defendant  Berbeck. 

HOFFMAN,  J. — The  numerous  and   able  counsel  before   me 
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concur  in  one  point,  that  (except  as  to  their  respective  clients' 
rights)  the  case  is  full  of  intricacy  and  doubt.  I  agree  with 
them,  without  the  exception. 

The  claim  of  Abraham  Van  Yechten  is  the  first  in  date  of  the 
liens  asserted,  and  that  of  Prosper  P.  Shaw  the  second.  If  these 
parties  succeed,  the  whole  of  the  fund  will  be  required  to  pay 
them ;  and  it  has  struck  me,  that  the  investigation  of  their  de- 
mands will  be  the  readiest  mode  of  bringing  into  view  and  de- 
termining the  leading  questions  which  have  been  discussed. 

But  two  points  of  general  importance  in  the  cause  should  first 
be  decided.  One  relates  to  the  operation  of  the  Act  of  Congress 
of  July  29,  1850;  the  other,  to  the  character  of  the  purchase  of 
the  Alida  by  John  Yan  Vechten  on  July  IT,  1854. 

First.  The  act  of  Congress  referred  to  (9  U.  S.  Stats.,  440), 
provides  that  "no  bill  of  sale,  mortgage,  hypothecation,  or. 
conveyance  of  any  vessel  of  the  United  States  shall  be  valid 
against  any  person  other  than  the  grantor  or  mortgagor,  his  heirs 
and  devisees,  and  persons  having  actual  notice  thereof,  unless 
such  bill  of  sale,  mortgage,  hypothecation,  or  conveyance  be  re- 
corded in  the  office  of  the  collector  of  the  customs  where  such 
vessel  is  registered  or  enrolled." 

The  collectors  are  directed  to  record  all  such  bills  of  sale,  &c., 
in  a  book  kept  for  the  purpose,  noting  the  time  when  the  same 
was  received.  Indexes  are  to  be  made,  and  an  inspection  of 
such  books  permitted. 

Prior  to  this  statute,  the  registry  or  enrolment  established 
merely  the  national  character  of  the  vessel.  In  Ilozey  v.  Bu- 
chanan (16  Peters,  215,  1842),  the  court  held,  that  the  judge  be- 
low was  right  in  refusing  to  charge  that  by  the  act  of  Congress 
bills  of  sale  of  ships  and  vessels,  to  be  valid,  must  be  enrolled  in 
the  custom-house.  "  The  enrolment  seems  not  to  be  necessary 
by  the  act  of  Congress  to  make  the  title  valid,  but  to  entitle  the 
vessel  to  the  character  of  an  American  vessel  (7  Johns.,  308)." 

The  case  referred  to  from  Johnson's  Reports  is  that  of  Wen- 
dover  v.  Hogeboom.  The  marginal  note  is,  that  the  law  of  the 
United  States  requiring  the  register  to  be  inserted  in  the  bill  of 
sale  on  every  transfer  of  a  vessel,  affects  only  its  character  and 
privileges  as  an  American  vessel. 

In  Hicks  v.  Williams  (17  Barb.,  527),  it  was  held  that  a  canal- 
boat,  though  navigating  the  Hudson  River,  on  its  return  voyage 
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was  not  "a  vessel  of  the  United  States"  within  this  act  of 
Congress. 

The  statutes  of  March  12, 1812  (2  U.  8.  Stats.,  694),  of  March 
3,  1825  (4  II.,  129),  and  of  February  T,  1838  (5  II.,  304),  are 
referred  to  in  this  case  as  originating  as  well  as  regulating  the 
enrolment  of  steamboats.  Whether  this  is  strictly  accurate  or 
not,  is  unimportant.  It  appears  to  me  clear  that  a  steamboat, 
registered  and  enrolled  as  the  Alida  was,  is  within  the  act,  a 

o  I  t 

vessel  of  the  United  States. 

I  have  found  but  little  authority  to  throw  light  upon  this  stat- 
ute. In  Thomas  v.  The  Steamboat  Kosciusko  (1  N.  Y.  Leg.  Obs., 
39),  Judge  Betts  said:  "When  the  defence  of  an  outstanding 
mortgage  on  a  vessel  is  set  up  by  a  mortgagee  in  a  United  States 
court,  even  when  it  might  retain  its  priority  by  the  local  law  as 
against  a  tacit  lien  without  re-registry,  the  mortgage  becomes 
subject  to  the  requirements  of  the  United  States  act,  and  can 
be  of  no  efficacy  without  being  recorded  as  that  act  directs." 
"  If  the  two  legislations  subsist  together,  that  of  the  State  cer- 
tainly cannot  be  claimed  to  extinguish  the  act  of  Congress;  and 
in  this  court  the  mortgagee  must  prove  his  compliance  with  the 
latter  act,  to  be  entitled  to  any  advantage  from  the  instrument 
as  an  incumbrance."  The  mortgage  not  being  registered,  was 
held  invalid  by  the  court,  as  against  the  libellant  in  the  case, 
he  not  having  actual  notice  of  it. 

In  my  opinion  this  act  of  Congress  prescribes  a  rule,  as  to 
all  vessels  of  the  United  States,  as  fully  obligatory  upon  the 
State  tribunals,  as  upon  those  of  the  United  States.  But  it  does 
not  supersede  or  abolish  statutory  regulations  of  the  State  upon 
the  subject,  which  are  not  inconsistent  with  it.  It  imposes  an- 
other condition  to  the  validity  of  a  mortgage  as  regards  all  par- 
ties not  expressly  excepted.  Hence  if  a  mortgage  of  a  vessel 
is  not  registered  at  the  custom-house,  it  will  be  invalid  as  to 
purchasers  or  mortgagees  without  notice,  although  every  State 
law  may  have  been  fully  complied  with.  If  it  is  registered  at 
the  custom-house,  and  a  State  statutory  requisition  has  been 
neglected,  it  will  give  place  to  a  subsequent  transfer,  or  to  a 
subsequent  mortgage  also  registered,  and  as  to  which  the  State 
law  has  been  fulfilled.  And  so  in  cases  of  successive  mortgages, 
all  registered,  and  all  made  in  accordance  with  the  law  of  the 
State,  the  priorities  will  be  settled  by  the  dates. 
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I  do  not  see  any  serious  difficulty  likely  to  arise  from  thus  hold- 
ing the  legislation  of  the  State  and  Congress  to  be  concurrently 
in  force ;  and  I  consider  the  proposition  of  the  counsel  for  the 
defendant  Shaw,  that  the  act  of  Congress  furnishes  now  the  only 
rule  for  adjudging  priorities,  to  be  untenable. 

In  the  present  case,  the  first  enrolment,  in  the  name  of  Mar- 
tin, Elmendorf,  and  Schoonmaker,  and  the  transfer  to  Drew,  were 
each  dated  October  30,  1852  ;  the  next  enrolment  was  in  the 
name  of  Nicholas  Elmendorf,  on  February  25,  1854 ;  and  the 
last  in  the  name  of  John  Yan  Yechten,  on  March  20,  1855. 
The  bill  of  sale  from  Elmendorf  to  John  Van  Yechten  was  regis- 
tered at  the  custom-house,  on  February  IT,  1855.  The  registry 
of  the  different  mortgages  is  hereafter  stated. 

Second,  The  second  point  of  general  moment  to  be  first  set- 
tled relates  to  the  character  of  the  purchase  by  John  Yan  Yech- 
ten, July  IT,  1854. 

It  was  not,  in  my  judgment,  a  purchase  in  good  faith,  but  it 
was  for  the  use  and  benefit  of  Nicholas  Elmendorf,  who,  I  have 
no  doubt,  would  have  been  restored  to  the  possession,  had  the 
efforts  to  extricate  the  vessel  from  her  debts  been  successful. 

It  is  positively  proven  that  a  large  part  of  the  funds  applied 
in  payment  of  the  executions  against  Elmendorf  came  from 
him.  It  is  not  proven,  although  both  parties  were  examined, 
that  Yan  Yechten  advanced  one  cent.  It  is  inferable,  that  he 
had  not  the  means  of  paying  any  amount  approaching  the  pur- 
chase money.  The  whole  of  the  mortgage  money  due  Duulap 
is  traced  directly  to  Elmendorf.  The  note  of  Yan  Yechten  to 
the  sheriff  was  a  scheme  to  obtain  time  for  Elmendorf 's  opera- 
tions ;  and  his  subsequent  acts  and  agency  in  almost  every  im- 
portant transaction  connected  with  the  boat,  go  to  prove  that 
Yan  Yechten  was  but  a  nominal  owner,  and  the  instrument  of 
Elmendorf. 

"With  these  two  general  propositions  in  view,  I  proceed  to  the 
examination  of  the  claims  of  Abraham  Yan  Yechten  and  Pros- 
per P.  Shaw. 

The  material  facts  in  relation  to  the  claim  of  Abraham  Yan 
Yechten  are  these : — 

Prior  to  October  30,  1852,  Nicholas  Elmendorf,  William  Mar- 
tin, and  Marius  Schoonmaker  were  the  owners  of  the  steamboat 
Alida.  On  that  day  they  executed  a  bill  of  sale  of  the  boat  to 
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Daniel  Drew,  with  a  defeasance,  which  constituted  it  a  mort- 
gage, to  secure  $30,000,  for  which  three  notes  of  $10,000  each 
were  given.  This  instrument  was  recorded  in  the  custom-house 
on  November  2,  1852,  and  was  duly  filed  in  the  proper  clerk's 
office. 

The  notes  secured  by  the  mortgage  were  payable  in  six,  twelve, 
and  eighteen  months  from  their  date,  October  29,  1852.  They 
fell  due  in  April  and  October,  1853,  and  April  29, 1854.  There 
was  the  usual  clause  in  the  mortgage  authorizing  the  mortgagor 
to  remain  in  possession  until  default  should  be  made  in  the  pay- 
ment of  the  notes. 

The  two  first  notes  were  paid  at  or  about  their  maturity,  at 
least  by  October  29,  1853. 

On  January  9,  1854,  the  title  and  interest  of  Martin  and 
Schoonmaker  in  the  boat  became  vested  in  Elmendorf ;  and  as 
between  the  latter  and  Schoonmaker,  the  consideration  was  the 
assumption  by  Elrnendorf  of  the  debts  of  the  firm  of  Martin 
&  Co.,  and  an  agreement  to  pay  Schoonmaker's  advances  for 
that  firm. 

On  October  25,  1853,  this  mortgage  was  refiled  according  to 
the  statute  of  1833,  its  directions  being  fully  complied  with. 

On  June  28,  1854,  Drew  assigned  the  mortgage  for  a  valua- 
ble consideration  to  A.  A.  Dunlap.  On  April  17,  1854,  there 
remained  due  upon  it  about  the  sum  of  $7,464,  including  in- 
terest. 

About  June  28,  1854,  Dunlap,  through  his  attorney,  em- 
ployed one  Stewart,  a  deputy-sheriff,  to  foreclose  this  mortgage, 
and  he  advertised  the  boat  for  sale,  to  be  made  on  the  17th  of 
July  ensuing. 

The  sheriff  of  Ulster  county  had  also  advertised  her  for  sale, 
under  several  executions  in  his  hands,  upon  judgments  against 
Nicholas  Elmendorf;  and  this  sale  was  also  to  take  place  on 
the  said  17th  of  July. 

The  sale  was  made  by  the  sheriff  on  that  day  subject  to  the 
mortgage,  and  previous  to  the  sale  notice  was  given  by  the 
attorney  of  Dunlap,  that  a  sale  under  the  mortgage  would  take 
place  after  the  sheriff's  sale. 

The  boat  was  bid  off  by  John  Yan  Yechten  for  the  sum  of 
$19,000,  subject  to  this  mortgage.  Immediately  after  the  sale, 
the  amount  due  on  the  mortgage  was  paid  to  Stewart,  the 
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deputy-sheriff  employed  by  Dnnlap,  and  was  paid  over  by  him 
to  Dnnlap.  On  the  day  before  the  Bale,  Nicholas  Elmendorf 
caused  the  sum  of  $9,014  to  be  deposited  in  the  Kingston  Bank 
to  the  credit  of  John  Yan  Vechten,  and  the  latter  had  a  check 
for  the  sum  of  $7000  drawn  upon  such  fund  in  his  possession 
at  the  time  of  the  sale.  John  Yan  Vechten  did  not  give  any 
note  or  evidence,  nor  in  any  way  recognize  any  liability  to  El- 
mendorf for  this  money  (which  was  the  money  of  Elmendorf), 
when  paid  over  to  Dunlap. 

Shortly  after  such  payment,  and  upon  advice  given  to  him  to 
that  effect,  an  assignment  to  John  Van  Vechten  was  executed 
and  delivered  by  Dunlap,  dated  the  said  July  17,  1854. 

On  July  29,  1854,  John  Van  Vechten  assigned  the  mortgage 
to  Abraham  Van  Vechten,  in  consideration  of  the  sum  of  $5,545, 
money  advanced  by  Abraham  to  or  for  the  use  of  John. 

I  have  concluded  that  Abraham  Van  Vechten  is  not  charge- 
able with  knowledge  of  the  arrangement  between  Elmendorf 
and  John  Van  Vechten,  and  is  entitled  to  be  considered  as  a 
purchaser  in  good  faith  of  this  mortgage. 

In  my  opinion,  the  transaction  was  merely  an  appropriation 
of  the  moneys  of  the  debtor  to  the  payment  of  his  own  debt, 
through  an  agent ;  that  thereby,  as  to  John  Yan  Yechten,  the 
mortgage  was  extinguished,  and  no  assignment  of  it  could  con- 
fer any  right  upon  him  individually.  In  his  hands,  and  for  any 
purpose  personal  to  himself,  it  was  annulled. 

But  the  case  is  very  different  when  the  rights  of  Abraham 
Van  Vechten  are  considered.  I  must  regard  him  as  an  honest 
purchaser.  And  here  it  is  to  be  noticed  that  Nicholas  Elmen- 
dorf knew  of  the  assignments,  and  that  the  money  advanced 
by  Abraham  Van  Vechten  went,  principally  at  least,  in  dis- 
charge of  Elmendorf 's  debts. 

Then  the  question  arises:  Had  John  Yan  Vechten  been  a 
purchaser  in  good  faith,  advancing  his  own  money,  or  responsi- 
bility discharged  by  himself,  for  the  mortgage,  would  not  the 
assignment  to  him  have  kept  it  alive,  and  as  much  a  source  and 
muniment  of  title  as  it  ever  was  ? 

I  think  that  under  the  cases  of  James  v.  Morey  (6  Johns.  Ch. 
£.,  429,  2  Cow.,  671) ;  of  Milspaugh  v.  McBride  (7  Paige,  509); 
Clift  v.  White  (2  Kern.,  519) ;  and  the  valuable  case  of  Heath 
v.  West  (6  Fost.,  N.  H.  R.,  200),  this  would  have  been  the  re- 
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suit  And  I  think  that  Abraham  Yan  Yechten  has  a  right  to 
have  the  assignment  treated  as  if  it  had  been  made  under  such 
circumstances. 

That  difficulty  being  removed,  and  the  mortgage  being  in 
force,  and  legally  assigned  for  value  to  Abraham  Yan  Yechten, 
the  next  question  which  occurs  is,  whether  it  is  otherwise  in- 
valid, and  as  to  whom,  if  to  any  one? 

Under  the  statement  of  the  rule  of  this  court,  in  Hull  v.  Carn- 
ley  (2  Duer,  109),  which  I  do  not  understand  to  be  affected 
upon  this  point,  by  the  reversal  on  appeal  (1  Kern.,  505),  the 
omission  to  take  possession  prior  to  April  29,  1854,  was  not  such 
evidence  of  fraud  as  to  avoid  the  mortgage.  The  debt  was  not 
due  till  then,  and  the  possession  of  the  mortgagor  was  in  literal 
compliance  with  the  provisions  of  the  mortgage. 

On  October  29,  1853,  the  mortgage  was  refiled,  which  con- 
tinued the  compliance  with  the  statute  of  1833,  until  and  inclu- 
ding October  24,  1854. 

On  May  4,  1854,  the  sheriff  levied  upon  the  boat  under  some 
of  the  numerous  executions  under  which  sale  was  made  in  July. 

On  June  28,  1854,  Dunlap  took  measures  , to  foreclose  his 
mortgage  and  sell  the  vessel.  This  was  equivalent  to  an  assump- 
tion of  possession.  On  the  17th  of  July  the  sale  took  place 
under  the  executions,  and  John  Yan  Yechten  became  the  pur- 
chaser. As  ostensible  owner,  he  exercised  some  acts  of  author- 
ity and  control.  As  I  have  found  Abraham  Yan  Yechten  to  be 
a  ~bona  fide  holder  under  John,  I  must  give  him  the  benefit  of 
the  position  that  the  possession  was  that  of  John,  obtained  on 
the  17th  of  July. 

Tracing  forward  this  possession,  we  must  first  dispose  of  the 
claim  of  Abraham  Yan  Yechten  that  he  assumed  it.  The1  evi- 
dence is,  that  about  October  24,  1854,  he  told  Mull,  who  was  a 
pilot  or  mate  of  the  boat,  to  look  after  his  interests,  and  he  ad- 
vertised her  for  the  30th  of  October  for  sale.  The  sale  was 
adjourned  successively  up  to  the  10th  of  December.  During 
that  month,  the  boat  was  taken  to  New  York.  Her  trips  were 
resumed  in  May,  1855.  Abraham  Yan  Yechten  never  received 
a  cent  of  her  earnings,  or  paid  a  bill,  or  exercised  a  single  power 
of  control  or  direction.  He,  himself,  says,  that  John  Yan  Yech- 
ten ran  her.  The  captain  appointed  in  the  spring  of  1854,  by 
Elmendorf,  was  directed  by  John  Yan  Yechten  to  go  on  as 
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before,  and  received  orders  from  him.  Tl i is  position  of  Abra- 
ham Van  Vechten  is  wholly  untenable.  The  possession  must 
be  treated  as  that  of  John,  so  far  as  Abraham  is  concerned,  on 
the  17th  of  July,  and  for  a  period  subsequent. 

But  on  November  16,  1854,  the  coroner  of  Ulster  county 
levied  upon  the  vessel,  under  an  execution  in  favor  of  the  sheriff 
Griffiths,  against  John  Van  Vechten.  She  was  then  at  Kingston, 
in  the  creek.  She  was  surreptitiously  taken  out,  and  brought  to 
New  York  in  December.  This  levy  was  not  resumed  upon  the 
vessel's  return  in  the  spring  to  Ulster  county,  but  was,  in  effect, 
abandoned. 

In  March,  1855,  the  boat  went  into  the  hands  of  the  sheriff  of 
New  York,  under' executions  upon  judgments,  in  favor  of  the 
Westchester  County  Bank.  I  shall,  for  the  present,  consider 
these  executions  as  not  dormant,  but  to  have  remained  in  force 
until  September,  1855,  the  time  of  the  seizure  by  the  marshal, 
and  commencement  of  this  suit.  In  that  month,  both  the  plain- 
tiff and  Elmore  asserted  rights  as  mortgagees,  employing  officers 
to  enter  into  possession. 

Thus,  upon  the  facts  detailed,  and  in  relation  to  Abraham 
Van  Vechten's  rights,  the  possession  must  be  treated  as  in  the 
sheriff  of  Ulster  county  from  the  4th  of  May  to  the  17th  of  July, 
1854.  The  possession  of  John  Van  Vechten  lasted  from  that 
date  to  the  16th  of  November.  The  possession  of  the  coroner 
then  interrupted  it.  It  is  to  be  treated  as  resumed  by  John  when 
the  boat  was  in  New  York  in  December,  and  to  have  continued 
until  March,  1855,  the  date  of  the  levy  under  the  executions  of 
the  Westchester  County  Bank ;  and  that  of  the  sheriff  continued 
to  September,  as  before  stated. 

Thus,  then,  Drew  suffered  Elmendorf,  the  mortgagor,  to  re- 
main in  possession  from  the  29th  of  April  to  the  4th  of  May, 
1854;  and  Dunlap,  the  then  holder,  neglected  torefile  the  mort- 
gage on  or  before  October  24,  1854. 

Are  these  omissions,  or  either  of  them,  fatal  to  this  claim  ; 
and  in  whose  favor  is  it  invalidated,  if  at  all  ? 

It  is  not  impaired  in  favor  of  plaintiff,  nor  of  Shaw,  nor  of 
Elmore.  All  these  are  subsequent  mortgagees,  and  each  is 
chargeable  with  actual  notice  of  the  existence  of  the  mortgage, 
and  the  claim  upon  it  (Gregory  v.  Thomas,  20  Wend.,  10). 

Neither  can  Schoonmaker  raise  the  objection,  for  he  is  a 
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debtor  upon  the  note  now  unpaid,  to  secure  which  the  security 
was  given.  Griffiths  is  also  precluded,  for  his  execution  became 
dormant,  and  his  lien  extinct. 

The  only  question  is  between  Abraham  Van  Vechten  and  the 
Westchester  County  Bank. 

The  history  of  th.e  claim  of  the  bank  is  this : — 

On  June  10,  1854,  Nicholas  Elmendorf  gave  his  promissory 
note,  payable  in  four  months,  in  favor  of  Nicholas  De  Meyer, 
for  the  sum  of  $5,000.  De  Meyer  endorsed  it,  as  did  John  Van 
Vechten.  It  came  into  the  possession  of  the  bank  for  value. 
An  action  was  commenced  upon  it  in  October,  1854,  against  all 
the  parties.  Answers  were  put  in  by  them  respectively,  and  on 
March  16,  1855,  judgment  was  entered  upon  default  at  the 
trial,  and  an  inquest  taken  against  them  all  for  the  sum  of 
$5,419.84,  and  the  costs  adjusted  at  $45.36. 

Another  judgment  was  recovered  at  the  same  time,  against 
the  same  parties  upon  another  note  of  the  same  date,  time,  and 
amount,  and  under  the  same  circumstances.  There  is  due  upon 
the  two  judgments  about  $3,000. 

Executions  upon  such  judgments  were  delivered  to  the  sheriff 
of  the  county  of  New  York  on  March  17,  1855,  and  a  levy  was 
made  upon  the  Alida  on  or  about  that  day.  Schoonmaker  has 
become  entitled  to  these  judgments,  and  the  benefit  of  the  exe- 
cutions, by  virtue  of  an  assignment  made  in  September,  1855. 

I  now  assume  (a  point  afterwards  examined)  that  the  execu- 
tions were  not  dormant,  but  the  lien  under  them  remained  in 
full  force  till  September,  1855. 

Is  the  bank  then,  or  its  assignee,  Schoonmaker,  entitled,  under 
the  statutes,  to  impeach  this  mortgage  ? 

The  sixth  section  of  the  statute  of  1850  (2  Rev.  Stats.,  136) 
designates  the  creditors  who  may  avail  themselves  of  the  neglect 
of  a  mortgagor,  to  take  and  continue  possession.  It  provides 
"  that  the  term  '  creditors,'  as  used  in  the  last  (the  5th)  section, 
shall  be  construed  to  include  all  persons  who  shall  be  creditors 
of  the  vendor  or  assignor  at  any  time  while  such  goods  and 
chattels  remain  in  his  possession  or  under  his  control."  And 
the  revisers  say  "  that  this  was  intended  to  include  persons  who 
were  not  creditors  at  the  time  of  the  sale,  &c.,  but  who  shall  be- 
come such  before  such  possession  is  changed"  (3  Rev.  Notes,  657). 

The  phraseology  of  the  statute  plainly  shows  that  the  subse- 
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quent  creditors  are  to  become  such  while  the  mortgagor  holds 
possession,  or  has  the  control. 

It  was  observed,  in  the  case  of  "Williston  v.  Jones  (Superior 
Ct.,  Gen.  T.,  February,  1857),  that  the  principle  of  the  statute 
appeared  to  be  this :  "The  continuing  to  uphold  a  fraudulent 
assignment  is,  as  to  subsequent  creditors,  precisely  the  same  as 
the  making  it  was  to  those  of  a  prior  date.  The  chief  badge 
of  fraud  is  the  retention  of  possession  ;  and  the  creditor  who  be- 
comes such  while  this  exists  in  the  mortgagors,  is  equally  de- 
frauded, as  if  he  was  a  creditor  at  the  time  of  the  transfer." 

The  provision  appears  to  have  a  two-fold  operation.  It  pre- 
vents the  possible  conclusion,  that  only  existing  creditors  were 
within  the  fifth  section ;  and  it  defines  the  class  of  subsequent 
creditors  who  may  avail  themselves  of  the  provisions  of  that 
section.  Their  demands  must  have  arisen  during  the  vendor's 
or  mortgagor's  possession. 

The  case  of  ]S~ash  v.  Ely  (19  Wend.,  523)  bears  upon  this 
point.  It  contains  the  principle,  that  the  possession  of  a  third 
party  at  the  date  of  a  mortgage  (not  a  mere  agent  or  servant  of 
the  mortgagor)  is  sufficient  to  relieve  the  mortgagee  from  the 
obligation  of  taking  possession  himself. 

In  Slater  v.  Townsend  and  others,  I  held,  at  special  term, 
that  where  a  prior  mortgagee  had  taken  possession  of  the  prop- 
erty, a  second  mortgagee  was  not  bound  to  do  so  under  the 
statute.  This  point  was  impliedly  sanctioned  by  the  general 
term  on  appeal. 

I  understand  that  creditors,  by  simple  contract  merely,  at  the 
date  of  a  mortgage,  or  while  the  mortgagor's  possession  lasts, 
are  meant  and  protected  by  the  statute,  although  they  cannot 
assert  their  rights  until  they  have  obtained  judgment,  and,  as  to 
personal  property,  an  execution.  The  case  of  Westcott  v.  Gun 
(4  Duer^  110)  is  not,  I  conceive,  repugnant  to  this  view. 

I  consider,  also,  that  the  holder  of  a  promissory  note  for 
value  not  yet  due,  may  be  a  creditor  within  the  statute.  It  is  a 
debt  actually  owing,  with  payment  postponed.  The  statute  (2 
Re®.  Stats.  47,  §  38)  seems  to  treat  as  creditors  such  holders, 
subjecting  them  to  a  rebate  of  interest ;  and  although  until  the 
statute  of  6  Geo.  IV.,  cap.  16,  §  15,  a  holder  of  a  note  not  due 
could  not  become  a  petitioning  creditor,  yet  that  was  under  the 
peculiar  language  of  the  previous  bankrupt  law. 
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The  bank,  then,  which  held  the  notes  of  Elmendorf  for  value 
given,  on  or  about  the  10th  of  June,  would  be  treated  as  a  cred- 
itor within  the  act,  although  the  notes  did  not  mature  until  Oc- 
tober. But  then  the  possession  had  been  in  the  sheriff  since  the 
4th  of  May  preceding.  The  bank  then  was  not  within  the 
specification  of  the  statute.  The  possession  of  the  sheriff  of 
Ulster,  then  of  John  Van  Vechten,  of  the  coroner  and  of  the 
sheriff  of  New  York,  prevented  the  bank  from  being  a  creditor 
at  any  one  time  while  the  mortgagor's  possession  existed. 

The  question  remains,  Whether  the  omission  to  refile  this 
mortgage  before  October  25,  1854,  is  sufficient  to  set  it  aside  ? 

The  imperative  language  of  section  11  of  the  act  of  1833  (2 
Rev.  Stats.,  136),  led  me  to  hesitate  upon  this  point.  Unless 
refiled,  as  directed,  the  mortgage  shall  cease  to  be  valid.  But 
it  is  so  to  cease  as  against  creditors  of  the  person  making  the 
same,  or  purchasers,  &c.  I  have  concluded  that  the  term 
"  creditors,"  here  used,  is  to  receive  the  same  construction  as  is 
given  to  it  in  the  sixth  section  of  the  Revised  Statutes  before 
quoted.  It  means  the  creditors  of  the  mortgagee,  becoming  such 
before  the  mortgage,  or  during  his  possession  or  control.  The 
statute  of  1833  is  a  part  of  the  system  of  public  policy  devel- 
oped in  the  statute  of  1830  ;  and  the  Legislature  may  reasonably 
be  deemed,  in  the  latter  enactment,  to  have  used  language  found 
in  the  former,  in  the  same  sense  there  affixed  to  it. 

It  is  true  that  the  bank  was  a  creditor  of  John  Van  Vechten, 
as  well  as  of  Elmendorf,  on  June  10,  1854;  but  John  Van 
Vechten  was  not  the  mortgagor,  and  Elmendorf  was  not  in 
possession.  When  the  duty  to  relile  arose  under  the  letter  of 
the  statute  of  1833,  in  October,  1854,  the  mortgagor  was  out  of 
possession.  So,  treating  the  refiling  as  exactly  the  same  as  an 
original  mortgage,  the  case  is  not  within  the  statute — the  bank 
is  not  within  the  designated  class  of  creditors. 

Before  leaving  this  part  of  the  case,  I  refer  to  a  view  taken 
by  me  at  the  trial,  which  should  not  be  passed  over. 

Dunlap,  the  holder  of  the  mortgage,  put  Stewart,  the  deputy 
sheriff,  in  possession,  and  advertised  the  boat  for  sale.  Had  he 
proceeded  to  sell,  the  most  clear  legal  title  that  could  have  been 
made  would  have  been  made.  The  purchaser  would  have 
taken  the  oldest  mortgage  title,  perfected  by  possession  and  sale. 
Instead  of  pursuing  this  course,  Dunlap  suffers  the  vessel  to  be 
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sold  under  the  executions,  and  then  takes  payment  of  his  mort- 
gage and  assigns  it.  He  assigns  it  without  even  the  slightest 
word  to  cany  a  right  or  title  in  the  boat.  It  is  merely  an  as- 
signment of  the  mortgage.  As  such  John  Yan  Vechten  re- 
ceives it,  and  solely  as  such  he  transfers  it  to  Abraham.  The 
mortgage  then  was  kept  alive  as  a  mortgage,  and  it  was  so  in- 
tended by  the  parties.  The  consequence  is,  that  it  must  be  kept 
in  legal  force  and  operation  like  any  other  mortgage ;  and  thus 
I  have  been  compelled  to  discuss  and  decide  the  objections  to 
its  validity. 

The  result  is,  that  Abraham  Van  Vechten  has  the  first  claim 
upon  the  funds  in  the  hands  of  the  receiver. 

I  propose  to  examine  next  the  facts  connected  with  the  mort- 
gage held  by  Prosper  P.  Shaw,  and  his  churn  upon  the  proceeds 
of  the  vessel.  It  is  the  second  in  date  of  the  claims  before  me. 
On  February  25,  1854-,  Nicholas  Elmendorf  executed  the  mort- 
gage in  question.  It  was  registered  at  the  custom-house  on  the 
same  day.  It  was  given  to  secure  two  notes  of  $6000  each,  for 
moneys  loaned  in  fact  by  one  Coe  ;  but  the  mortgage  was  taken 
to  Shaw,  his  agent,  and  the  notes,  endorsed  by  De  Meyer,  were 
delivered  to  him.  They  were  dated  the  25th  of  February, 
payable  in  three  months.  The  notes  were  renewed  in  May, 
when  they  fell  due,  and  the  renewals  became  due  about  August 
25, 1854.  There  is  nothing  in  the  circumstances  attending  these 
renewals  to  impair  the  claim. 

The  mortgage  does  not  contain  the  usual  clause  authorizing 
expressly  the  mortgagor  to  retain  possession  until  default  is 
made ;  but  it  has  a  clause  as  follows :  "  This  bill  of  sale  is 
given  as  collateral  security  to  secure  the  payment  of  two  several 
promissory  notes  of  $6000  each,  both  bearing  even  date  here- 
with, and  payable  three  months  after  date  with  interest,  and 
with  the  privilege  of  renewal  for  three  months  longer;  said 
notes  being  made  by  the  said  Nicholas  Elmendorf  in  favor  of 
the  said  Prosper  P.  Shaw  ;  payment  of  which  notes  being  made 
at  maturity,  this  bill  of  sale  to  become  void,  otherwise  in  full 
force  and  virtue." 

Considering  the  principle  of  the  rule  stated  in  Hull  v.  Carn- 
ley  as  the  doctrine  of  this  court,  I  have  been  led  to  con- 
clude that  this  case  is  as  fully  within  that  rule,  as  if  the  mort- 
gage had  contained  the  usual  covenant  as  to  the  mortgagor's 
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possession.  The  credit  given  on  its  face  is  an  implication  of  a 
right  to  continue  in  possession,  as  much  as  an  express  agreement, 
for  this  question  of  fraud.  It  is  true,  I  have  not  found  an  au- 
thority to  this  effect,  but  the  reason  of  the  rule  appears  to  me  to 
cover  this  case. 

On  July  12, 1854,  the  mortgage  was  for  the  first  time  filed  in 
the  clerk's  office  of  Ulster  county,  where  the  mortgagor  resided 
at  its  date. 

On  September  28,  1854,  Coe  obtained  a  judgment  on  the 
notes  against  Elmendorf ;  and  on  the  28th  of  November,  one 
against  De  Meyer.  It  seems  that  Shaw  must  have  endorsed  the 
notes,  as  the  action  was  against  him  also,  but  no  judgment  was 
taken. 

No  objection  had  been  raised  in  any  answer  that  Coe  should 
have  been  the  party  to  claim  upon  the  mortgage. 

At  the  sale  of  the  vessel,  on  July  17,  1854,  Shaw  gave  notice 
of  the  existence  of  his  mortgage,  and  of  his  claim  upon  it. 

On  the  assumption  that  John  Van  Yechten  had  been  an  un- 
questioned bonajlde  purchaser,  the  inquiry  is,  What  would  have 
been  his  title  as  to  Shaw  ? 

I  understand  the  effect  of  the  statute  (2  Rev.  Stats.,  365,  §  13) 
to  be,  that  the  delivery  of  a  fi.  fa.  to  the  sheriff  creates  a  lien 
upon  the  property  afterwards  levied  upon,  from  the  date  of  such 
delivery.  This  lien  may  be  defeated  in  various  ways,  and  it 
is  superseded  in  favor  of  a  bona  Jide  purchaser  without  notice, 
who  becomes  such  between  the  delivery  and  the  levy  (2  Rev. 
Stats.,  366,  §  17 ;  Birdseye  v.  Kay,  4  Den.,  160).  A  mortgagee  t 
is  such  a  purchaser  (Ib.). 

But  with  such  qualifications,  a  regular  sale  by  a  sheriff  trans- 
fers to  a  purchaser  the  title  of  the  judgment  debtor  as  it  existed 
on  the  day  of  the  delivery  of  the  writ. 

Two  of  the  executions  under  which  the  levy  and  sale  took 
place,  were  delivered  to  the  sheriff  prior  to  the  mortgage  to 
Shaw,  viz.,  on  Jan.  30,  1854.  The  levy  under  these  and  under 
numerous  other  executions  was  made  on  May  4, 1854.  There  is 
no  evidence  of  Shaw  having  any  knowledge  of  the  delivery  of 
the  two  executions  prior  to  taking  his  mortgage  on  the  25th  of 
February. 

Therefore,  had  John  Yan  Yechten  been  a  bonafide  purchaser, 
his  title,  even  under  these  two  executions,  would  be  subject  to 
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the  mortgage  to  Shaw,  unless  the  omission  to  take  possession, 
and  to  file  the  mortgage,  rendered  it  invalid.  But  the  purchase 
being  a  cover,  and  the  property,  as  to  John  Van  Vechten,  con- 
tinuing to  be  that  of  Elmendorf,  and  the  executions  being  paid 
with  his  money,  Shaw  had  and  retained,  as  against  Van  Vech- 
ten, every  right,  legal  and  equitable,  which  he  had  as  against 
Elmendorf.  And  as  to  the  latter,  the  mortgage  was  in  full 
force,  without  possession  or  filing. 

As  to  John  Van  Vechten  then,  the  Shaw  mortgage  was  and 
is  unquestionable. 

And  as  to  others,  Shaw  is  not  prejudiced,  upon  the  principles 
before  stated,  by  his  omission  to  take  possession  between  the 
25th  of  February  and  May  25,  1854,  when  the  first  notes  be- 
came due.  A  question  might  arise  whether  the  renewal  of  the 
notes  (provided  for  in  the  mortgage)  did  not  extend  his  exemp- 
tion until  the  renewals  matured ;  but  that  question  is  probably 
of  no  importance  in  the  case.  On  May  4,  1854,  the  sheriff  of 
Ulster  county  levied,  and  the  possession  of  Elmendorf  was 
changed. 

But  this  mortgage  was  not  filed  at  all  until  July  12,  1854, 
and  it  will  be  seen  in  the  opinion  of  the  court,  in  Hull  a. 
Carnley,  that  much  stress  was  laid  upon  the  publicity  given  by 
the  registry  under  the  act  of  1833,  upon  the  question  of  the  pre- 
sumption of  fraud  under  the  statute  of  1830. 

The  effect  of  the  filing  on  the  12th  of  July  was  to  give  to  this 
mortgage  full  legal  force  and  operation,  from  the  time  of  such 
filing,  for  the  succeeding  year  (at  least  deducting  one  day),  as 
against  every  one,  except  prior  valid  mortgages  and  creditors, 
as  designated  in  the  statute.  I  apprehend  that,  so  far  as  the. 
operation  of  the  act  of  1833  is  concerned,  the  filing  of  a  mort- 
gage of  a  previous  date  renders  it  a  mortgage  as  of  the  day  of 
filing,  and  gives  precisely  the  same  force  as  if  it  was  then  dated 
and  filed,  as  to  subsequent  purchasers  or  creditors.  As  between 
the  parties,  the  mortgage  is  valid  without  possession  or  filing. 
There  is  no  requisition  of  the  law  that  the  mortgage  must  be 
filed.  If  not  done,  creditors  or  purchasers  may  get  an  advantage 
over  it.  If  filed  then,  before  any  creditors  or  purchasers,  capa- 
ble of  questioning  it,  exist,  it  must  be  as  available  as  if  filed  at 
its  -date.  (See  Swift  v.  Hart,  12  Barb.,  524;  opinion  of  Senator 
Verplanck  in  Smith  v.  Acker,  23  Wend.,  470.) 
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Assuming,  for  the  present,  that  filing  is  requisite  under  the  act 
of  1833,  although  the  possession  is  not  in  the  mortgagor,  but  in 
another  person,  Shaw's  position,  from  July  12, 1854,  to  July  11, 
1855,  seems  unassailable,  and  his  rights  clear,  as  against  every 
claimant,  whose  demand  or  title  arose  between  these  dates. 
The  possession  of  the  sheriff  from  the  4th  of  May  to  the  17th  of 
July,  of  John  Van  Yechten,  the  coroner  and  the  sheriff  of  New 
York,  relieved  him  from  the  consequences  of  not  taking  posses- 
sion, and  his  mortgage  remained  on  file  for  the  period  men- 
tioned. The  presumption  of  fraud  under  the  one  statute  is  re- 
pelled, and  the  other  statute  was  complied  with. 

But  besides  this,  as  to  the  plaintiff,  he  had  actual  notice  of 
Shaw's  mortgage,  before  he  took  his  own ;  he  had  seen  the  en- 
rolment at  the  custom-house,  and  conversed  with  Shaw  about  it. 
He  relied  upon  its  being  invalid,  because  it  had  not  been,  as  he 
thought,  duly  filed,  and  that  ground  fails  him. 

As  to  Griffiths,  he  is  prevented  from  questioning  it,  by  reason 
of  the  loss  of  his  lien  before  noticed. 

As  to  the  "Westchester  County  Bank,  the  course  of  reasoning 
before  pursued  in  relation  to  the  Drew  mortgage  and  the  claim 
of  the  bank,  applies  to  this  mortgage.  Treating  the  bank  most 
favorably  as  creditors  on  June  10,  1854,  they  were  not  creditors 
at  any  period  when  Elmendorf,  the  mortgagor,  was  in  possession, 
and  cannot  impeach  Shaw's  mortgage  for  neglect  of  the  statutory 
provisions,  any  more  than  they  can  do  that  to  Drew. 

But  between  Shaw  and  Elmore,  the  question  is  different.  I 
understand  the  latter  to  be  unaffected  by  any  actual  notice  of 
the  mortgage  of  the  former.  He  was  a  bona  fide  purchaser  on 
September  15,  1855  ;  promptly  filed  his  mortgage  in  the  proper 
county  ;  registered  it  in  the  custom-house,  and  immediately  pro- 
ceeded to  take  possession. 

The  question,  I  believe,  is  new,  and  it  is,  Whether,  when  a 
mortgagee  is  exempted  from  the  necessity  of  taking  possession 
under  the  statute  of  1830,  he  must  yet  file  and  refile  his  mort- 
gage to  prevent  the  priority  of  a  subsequent  mortgage,  given  by 
the  vendee  of  his  mortgagor  ?  It  is  to  be  assumed  also  that 
such  vendee  appears  to  be  the  ostensible  owner  on  the  records, 
and  that  his  mortgagee  is  a  bond  fide  purchaser. 

I  have  come  to  the  conclusion  that  such  refiling  is  necessary. 
It  is  manifestly  within  the  terms  of  the  statute,  and  it  is  equally 
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clear,  that  publicity  by  the  registry  is  the  only  method  (posses- 
sion being  dispensed  with)  of  guarding  subsequent  purchasers. 
(See  Fox  v.  Bums,  12  Bart.,  677.)  The  subject,  however,  is 
more  fully  entered  upon,  and  my  reasons  given,  in  the*  consid- 
eration of  Schoonmaker's  claim  next  stated. 

The  result  is,  that  Elmore's  mortgage  must  take  precedence 
of  Shaw's. 

There  arises  an  embarrassing  question  as  between  Shaw  and 
Schoonmaker.  The  demand  of  the  latter  thus  arose  : — 

By  an  instrument  of  January  9,  1854,  Nicholas  Elmendorf 
purchased  of  Schoonmaker  all  his  title  and  interest  in  the  boats 
and  property  of  the  firm  of  William  Martin  &  Co.  The  consid- 
eration was  an  agreement  to  repay  Schoonmaker  the  full  amount 
of  all  the  advances  and  payments  made  by  him  for  the  use  of 
such  firm,  or  towards  the  purchase  of  any  of  its  property  with 
the  rest,  after  deducting  moneys  received  by  him  on  account  of 
the  firm.  Elmendorf  was  also  to  indemnify  Schoonmaker  against 
all  the  debts  of  the  firm,  and  all  liabilities  incurred  by  him 
on  account  of  the  firm,  or  in  the  purchase  of  its  property.  The 
aforesaid  payment  was  to  be  made  in  one  year  from  the  date 
of  the  instrument.  There  was  a  subscribing  witness  to  this 
transfer. 

The  following  memorandum  is  endorsed  upon  the  paper  :  "  On 
settlement  this  day,  the  amount  of  advances  ofM.  Schoonmaker 
over  receipts  is  $16,488.59,  besides  interest.  January  8,  1854. 
M.  Schoonmaker,  N.  Elmendorf."  The  instrument  of  transfer 
is  proven  by  the  subscribing  witness  before  a  justice  of  the 
peace  on  March  24,  1855.  Mr.  Westbrook  proves  the  hand- 
writing of  the  parties  to  the  endorsement,  but  nothing  more. 

On  March  30, 1855,  Elmendorf  confessed  judgment  to  Schoon- 
maker for  the  sum  of  $17,931.  The  statement  accompanying 
the  confession  is  as  follows :  "  The  above  indebtedness  arose 
on  the  sale  and  conveyance  by  the  plaintiff  to  the  defendant  of 
his  right,  title,  and  interest  in  the  boats,  property,  and  effects 
of  "William  Martin  &  Co.,  in  January,  1854;  and  I  hereby  state 
that  the  sum  above  by  me  confessed  is  justly  due  to  the  said 
Marius  Schoonmaker,  plaintiff,  without  any  fraud  whatever." 
This  was  duly  sworn  to,  and  the  judgment  was  entered  up  on 
the  same  day. 

On  the  12th  of  April  an  execution  was  issued  and  put  into 
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the  hands  of  the  sheriff  of  New  York,  and  a  levy  was  made 
under  it  on  April  13,  1855. 

I  shall  first  consider  the  case  as  if  there  was  nothing  to  im- 
peach Schoonmaker's  position  as  a  creditor  by  judgment  and 
execution.  He  was  then  a  creditor  prior  to  the  date  of  Shaw's 
mortgage,  and  has  duly  proceeded  to  judgment,  execution,  and 
levy.  He  became  a  creditor  while  Elmendorf,  the  mortgagor,was 
in  possession,  and  thus  is  within  section  6  of  the  statute  of  1830. 

As  before  stated,  I  consider  that  Shaw  is  not  prejudiced  by 
neglecting  to  take  possession  from  the  25th  of  February  to  the 
25th  of  May,  the  period  of  the  running  of  the  notes.  And  on 
the  4th  of  May,  the  sheriff  took  possession  under  the  executions. 
Then  followed  the  successive  possessions  of  John  Yan  Yechten 
and  the  officers  of  the  law  as  before  noticed.  I  consider  that 
even  a  creditor  existing  at  the  date  of  the  mortgage,  and  subse- 
quently entitling  himself  to  question  it,  cannot  object  on  ac- 
count of  the  failure  to  take  possession  in  a  case  like  this,  when 
the  mortgagor  was  out  of  possession,  at  every  period  when  the 
mortgagee  was  apparently  bound  to  assume  it. 

If  it  is  said  that  the  possession  was  not  changed  by  the  sale 
in  July,  but  in  truth  continued  to  be  that  of  Nicholas  Elmen- 
dorf, the  answers  are  several.  There  is  not  enough  in  the  case 
to  charge  Shaw  with  participating  in  the  fraudulent  cover.  I 
cannot  say  that  there  is  evidence  enough  to  charge  him  with 
notice  of  it.  If  there  is,  then  there  is  as  much  to  charge  the 
same  information  upon  Schoon maker.  I  think  also  that  Schoon- 
maker's knowledge  of  the  Shaw  mortgage  is  of  consequence  in 
this  aspect  of  the  case,  although  the  general  rule  is,  that  a  cred- 
itor, even  with  notice  of  a  mortgage,  may  avail  himself  of  the 
neglect  of  the  statutory  requisitions. 

But  Shaw's  mortgage  was  never  filed  till  July  12,  1854, 
being  dated  the  25th  of  February.  In  strictness,  it  should 
have  been  refiled  on  July  11,  1855.  In  April,  1855,  Schoon- 
maker  delivers  his  execution  to  the  sheriff,  who  levied,  although 
he  refused  to  proceed  to  sell  without  an  indemnity. 

But  I  understand  the  law  to  be,  that  the  mere  delivery  of  the 
execution  of  Schoonmaker  to  the  sheriff,  who  had  previously 
levied  under  the  executions  in  favor  of  the  Westchester  County 
Bank,  was  sufficient  to  support  his  lien.  (Cresson  v.  Stout,  17 
Johns.,  116 ;  Birdseye  v.  Bay,  4  Hill,  158.) 
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Thus  the  question  seems  to  be,  Whether,  when  a  mortgage  is 
not  rendered  invalid  by  reason  of  the  mortgagee's  not.  taking 
possession,  it  is  so  by  reason  of  a  neglect  to  file  it,  or  to  refile 
it;  and  this  in  relation  to  the  same  creditor? 

No  language  can  be  more  peremptory  or  more  explicit  than 
that  employed  in  the  act  of  1833.  If  there  is  not  an  imme- 
diate delivery  and  an  actual  and  continued  change  of  possession, 
the  mortgage  must  be  filed,  or  shall  be  absolutely  void  as  to 
creditors.  And  yet  in  the  present  case,  the  immediate  delivery 
was  not  necessary  until  after  the  4th  of  May.  And  after  that 
date  there  was  an  actual  and  continued  change  of  possession  out 
of  the  mortgagor.  It  deserves  notice,  also,  that  mere  is  not  a 
word  in  either  statute  necessarily  implying  that  the  subsequent 
and  continued  possession  must  be  that  of  the  mortgagee.  The 
power  to  deliver,  and  to  the  mortgagee,  is  presupposed  ;  and  if 
that  is  not  in  the  immediate  power  of  the  mortgagor,  the  mort- 
gage is  valid  without  it. 

But  the  construction  of  the  two  statutes  as  fixed  by  the  courts 
is,  that  the  filing  under  the  act  of  1833  is  not  a  substitute  for 
the  taking  of  possession — does  not  enable  the  mortgagor  to  con- 
tinue it.  The  statute  only  adds  a  new  substantive  ground  upon 
which  the  mortgage  must  be  declared  void,  if  it  is  not  followed. 
The  result  of  the  cases  seems  to  be,  that  if  the  mortgage  is  duly 
filed,  the  mortgagee  is  placed  in  a  position  to  excuse  his  omis- 
sion to  take  possession ;  if  not  filed,  he  cannot  be  admitted  to 
explain  it.  See  the  statement  of  the  rule  and  cases  by  Justice 
Paige,  in  Otis  v.  Sell  (18  Barb.,  108). 

That  case  decided,  that  the  assertion  of  a  right  of  control  by 
advertising  the  property  for  sale  before  an  execution  was  deliv- 
ered to  the  sheriff,  dispensed  with  the  necessity  of  refiling  a 
mortgage,  which  strictly  ought  to  have  been  refiled  before  the 
delivery  of  the  execution.  But  the  mortgage  was  duly  on  file 
at  the  time  the  debt  was  contracted,  and  when  the  judgments 
were  obtained. 

It  should  also  be  noticed,  that  the  Legislature,  in  the  statute 
of  1833,  forebore  to  adopt  the  qualified  language  of  the  Revised 
Statutes,  as  to  the  presumption  of  fraud  being  capable  of  being 
repelled.  The  mortgage  shall  be  absolutely  void  unless  filed, 
and  shall  cease  to  be  valid,  unless  refiled. 

It  is  consistent  with  a  literal,  intelligible,  and,  I  think,  bene- 
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ficial  construction  of  the  statute  of  1835,  to  hold,  that  it  covers 
every  case  in  which  the  possession  is  not  placed  in  the  mortga- 
gee. If  he  has  no  excuse  for  neglecting  to  take  possession, 
still  the  omission  to  file  furnishes  a  summary  and  decisive 
answer  to  his  claim.  If  he  has  such  an  excuse,  then  the  law 
demands,  that  the  publicity  which  is  not  given  by  possession, 
shall  be  given  by  the  record. 

Yet,  the  case  of  Swift  v.  Hart  (12  Barb.,  330)  is  nearly  an 
express  decision  against  this  view.  Snow  gave  to  Disbrow  a 
chattel  mortgage,  dated  September  17,  1846.  It  was  filed  in 
the  proper  clerk's  office  on  the  18th  of  September.  On  Febru- 
ary 1,  1848,  it  was  refiled,  with  a  proper  endorsement.  No 
change  of  possession  had  taken  place.  On  April  7,  1848,  the 
sheriff  received  an  execution  in  favor  of  certain  judgment  cred- 
itors, under  which  he  levied  upon  the  property  about  the  day  of 
its  reception.  The  judgment  was  upon  a  demand  which  arose 
before  the  execution  of  the  mortgage.  The  court  held  (Justice 
Johnson  dissenting)  that  the  mortgage  was  valid  against  the 
execution  creditor.  Actual  fraud  was  negatived  by  the  verdict 
of  a  jury. 

Now,  if  the  reception  of  the  execution  was  the  ground  of  the 
right  of  the  creditor  to  assail  the  mortgage,  then  the  decision 
would  not  be  inconsistent  with  the  rules  of  law  I  have  supposed 
to  exist.  The  refiling  was  equivalent  to  an  original  mortgage, 
and  at  that  time  there  was  no  execution  creditor.  But  if  the 
view  before  presented  is  correct — if  a  creditor  at  large,  being 
such  at  the  date  of  the  mortgage,  is  contemplated  by  the  act 
(his  proceeding  to  execution  being  only  a  mode  of  relief) — then 
this  decision  is  irreconcilable  with  the  result  I  have  arrived  at. 

There  is,  however,  an  important  distinction  between  the  pres- 
ent case  arid  that  of  Swift  v.  Hart.  Supposing  the  original 
omission  to  file  is  not  fatal,  yet  the  mortgage  ought  to  have  been 
refiled  in  July,  1855  ;  and  then  Schoonmaker  was  an  execution 
creditor  with  a  lien  upon  the  vessel.  I  repeat,  that  I  am  now 
assuming  that  there  is  nothing  to  invalidate  his  claim.  If  not, 
I  consider  that  he  is  entitled  to  a  priority  over  Shaw. 

I  am,  then,  brought  to  the  consideration  of  his  claim.  First, 
Although  the  signatures  to  the  endorsement  upon  the  instrument 
of  January  9,  1854,  are  proven,  yet  no  evidence  is  given  as  to 
the  time  of  its  execution,  or  as  to  any  items  composing  it.  It 
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purports  to  be  a  liquidation  of  Schoonmaker's  advances,  and  is 
dated  January  9,  1854.  Nicholas  Elmendorf  was  called  as  a 
witness,  and  neither  did  Schoonmaker  question  him  to  sustain, 
nor  did  any  one  else  to  impeach  it. 

Next,  The  proof  which  was  made  on  March  24,  1855,  by 
Martin,  the  subscribing  witness,  does  not  extend  to  this  endorse- 
ment. There  was  no  subscribing  witness  to  that. 

And  again,  I  consider  the  confession  of  judgment  to  be  insuf- 
ficient within .  the  code.  It  is  merely  that  the  indebtedness 
arose  upon  the  sale,  and  conveyance  by  the  plaintiff  to  the  de- 
fendant of  his  right,  title,  and  interest  in  the  property,  boats, 
and  effects  of  Martin  &  Co.,  in"  January,  1854.  This  vague 
generality  of  specification  is  not,  I  apprehend,  sufficient.  It  is 
not  averred  that  this  was  an  arbitrary  price,  agreed  upon  as  be- 
tween original  contracting  parties  for  a  purchase.  It  is  no  way 
shown  how  the  amount  was  arrived  at,  if  it  was  something  else 
than  such  a  purchase.  A  mere  statement  that  the  debt  was  for 
goods  sold  at  a  particular  time  could  not  be  enough,  and  this  is 
even  more  indeterminate  and  loose. 

I  have  gone  over  the  leading  cases  under  the  act  of  1818 
(Lawless  v.  Hackett,  16  Johns.,  149 ;  Brinckerhoff  v.  Marvin,  5 
Johns.,  325);  and  the  following  cases  under  the  Code — Chappell 
v.  Chappell  (2  Kern.,  215),  Stebbins  v.  The  E.  Society  of  the  M. 
Ep.  Church  (13  How.  Pr.  It.,  410),  Davis  v.  Morris  (21  Barb., 
132),  Moody  v.  Townsend  (3  Abbotts*  Pr.  E.,  375),  and  Gaudall 
v.  Finn  (23  Barb.,  652).  The  last  is  a  decision  at  special  term 
merely,  but  it  appears  to  me  to  be  marked  by  very  sound  rea- 
soning. These  cases,  in  my  judgment,  warrant  my  result,  that 
the  confession  is  insufficient. 

It  has  been  assumed,  in  this  opinion,  that  the  executions  in 
favor  of  the  Westchester  County  Bank  were  not  dormant.  That 
point  was  much  contested,  and  is  one  of  no  little  bearing  upon 
many  of  the  questions  in  the  cause. 

The  judgments  were  recovered  in  March ;  the  executions  de- 
livered, and  the  levy  made,  about  the  17th  of  that  month.  The 
sheriff  was  instructed  by  the  attorney  of  the  plaintiffs  to  go 
down  and  levy  upon  the  Alida.  He  informed  Elmendorf  that 
he  could  not  consent  to  the  boat  making  her  trips.  She  was  in 
the  hands  of  the  sheriff,  and  if  the  sheriff  saw  fit,  he  would  not 
object.  He  swears  that  he  never  told  Cornell  that  the  boat 
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might  go.  It  is  true,  Cornell  swears  that  he  was  told  to  tie  up 
the  boat,  maintain  the  levy,  and  let  her  slide.  An  advertise- 
ment was  made,  under  the  levy  in  September,  for  a  sale  of  the 
boat.  The  boat  continued  her  trips.  On  August  15,  1855,  the 
attorneys  wrote  to  the  sheriff,  stating  that  they  had  given  the 
defendant  sufficient  lenity,  directing  him  to  apprise  Elmendorf 
that,  unless  the  money  was  paid  promptly,  the  boat  would  be 
locked  up  and  sold.  Prior  to  this  date  the  sum  of  $7,800  was 
paid  upon  the  executions  and  endorsed.  The  payment  was  to 
the  bank,  or  their  attorney. 

The  leading  cases  which  I  have  examined  are  Kimball  v. 
Munger  (2  Hill,  304),  Hunne  0.  Bernard  (5  /&.,  377),  The  Her- 
kimer  County  Bank  v.  Brown  (6  Ib.,  232),  Sterling  v.  Yan  Cleve 
(7  Halstead,  288),  and  Lovich  v.  Crowder  (8  Barn.  &  C.,  182). 

The  statement  of  Ch.  J.  Kirkpatrick  of  New  Jersey,  in  Cocher 
v.  Peterson  (7  Halstead,  91),  expresses  the  true  rule,  as  I  under- 
stand it.  If  the  execution  should  not  be  pursued,  and  a  subse- 
quent one  should  be  levied  on  the  same  property,  then  it  will 
always  be  a  question  whether  the  first  was  merely  kept  up  by 
"color  and  for  fraudulent  purposes. 

This  present  appears  to  me  to  have  been  a  case  of  acquies- 
cence, not  of  positive  interference.  It  may  be  observed,  also, 
that  even  if  these  executions  lost  their  legal  force  as  against  the 
subsequent  mortgagees,  yet  their  dormancy  would  not  prevent 
the  lien  of  Schoorimaker's  execution,  even  without  a  levy.  The 
case  of  Peck  v.  Tiffany  (2  Comst.,  451)  settles  this. 

There  remains  one  point  to  be  considered.  I  have  found  that 
Shaw  is  entitled  to  a  priority  over  the  Westchester  County  Bank, 
and  that  Elmore  has  a  right  superior  to  that  of  Shaw.  But  it  is 
quite  clear,  upon  the  principles  of  any  decision,  that  the  "West- 
Chester  County  Bank  has  a  priority  over  Elmore.  How  is  the 
fund  to  be  distributed  upon  these  results? 

I  consider  that  Shaw's  superior  claim  as  against  the  bank, 
which  would  exhaust  the  fund,  displaces  the  claim  entirely. 
Thus,  then,  the  question  remains  merely  as  between  Shaw  and 
Elmore.  The  latter  has  the  preferable  right  for  his  $1,000. 
There  is  no  just  reason  for  subrogating  the  bank  in  Elmore's 
place  as  against  Shaw,  nor  Shaw  in  the  bank's  place  as  against 
Elmore.  The  simple  view  I  have  taken  is,  I  believe,  the 
true  one. 
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The  plaintiff's  mortgage  was  dated  on  March  21,  1855, 
filed  in  the  custom-house  the  same  day,  but  was  never  filed  in 
Catskill,  the  residence  of  the  mortgagor,  John  Van  Vechten. 
The  clause  in  the  mortgage  as  to  payment  and  sale  in  default 
should  be  set  forth.  There  is  not  the  usual  clause  as  to  retaining 
possession  by  the  mortgagor,  but  the  period  of  the  running  of 
the  notes,  September  15,  1855,  is  recited. 

The  plaintiff  took  possession  about  September  26, 1855.  After 
great  hesitation,  I  have  considered  that  there  was  usury  in  the 
plaintiff's  mortgage,  but  I  have  also  concluded  that  neither 
Schoonmaker  nor  Griffiths  can  take  advantage  of  it. 

Schoonmaker  was  a  creditor  of  Nicholas  Elmendorf,  long  be- 
fore Griffiths  became  a  creditor  of  John  Van  Vechten.  Grif- 
fiths cannot  be  allowed  to  say  that  John  Van  Vechten  was  a 
bona  fide  purchaser ;  and  the  confession  of  judgment  to 
Schoonmaker,  though  void  as  to  others,  was  perfectly  good  as 
to  Elmendorf.  I  think  this  gives  Schoonmaker  a  preference 
over  Griffiths. 

The  few  facts  connected  with  Griffiths'  claim  are  these : 

On  the  sale  on  July  17, 1854,  he  took  for  the  purchase  money 
the  note  of  John  Van  Vechten,  endorsed  by  De  Meyer,  for  the 
sum  of  $19,000.  Gradually  this  was  reduced  by  payments  to 
the  execution  creditors  of  their  judgments,  until  about  the  sum 
of  $4,500  remained.  He  sued  for  this  balance,  and  recovered 
judgment  in  the  month  of  November,  1854-.  His  execution  was 
placed  in  the  hands  of  the  coroner,  who  levied  in  November. 
The  boat  was  carried  to  New  York  in  December.  She  returned 
in  the  spring,  and  Griffiths'  acts  and  directions  to  the  coroner 
amount  to  an  actual  abandonment  of  the  levy,  even  supposing  a 
new  and  unequivocal  one  was  not  necessary. 

The  judgment  will  be  drawn  up  and  settled  from  the  above 
results. 
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Supreme  Court,  First  District ;  Special  Term,  December,  1857. 
ACTION  FOR  LEGACY. — INFANT  PLAINTIFF. 

The  complaint  of  an  infant  plaintiff  suing  by  guardian  ad  litem,  claimed  to  recover 
a  legacy  under  a  will  proved  abroad;  but  did  not  show  letters  of  administra- 
tion or  of  guardianship  taken  out  in  this  State,  nor  was  the  f6reign  executor 
made  a  party. 

Held,  on  demurrer,  1.  That  an  objection  for  insufficiency  in  the  statement  of 
the  appointment  of  plaintiff's  guardian  ad  litem,  could  only  be  raised  by  motion 
to  make  the  complaint  more  definite  and  certain. 

2.  That  where  a  legacy  is  given  of  specific  securities  the  legatee  may  sue  in 
his  own  name  to  recover  them,  on  obtaining  the  assent  of  the  executor ;  and 
such  assent,  where  no  debts  remain  unpaid,  may  be  compelled. 

3.  That  a  statement  in  the  complaint  that  the  foreign  executor  had  closed 
the  duties  of  his  trust  and  been  discharged,  sufficiently  showed  his  assent  that 
the  action  should  be  brought  by  the  legatee. 

4.  That  there  was  no  necessity  for  the  appointment  of  a  domestic  administra- 
tor, no  debts  payable  out  of  the  property  being  pretended. 

Demurrer  to  complaint. 

This  action  was  brought  by  Victor  Sere  and  Louis  Gonzalo 
Sere,  an  infant,  suing  by  his  guardian  ad  litem,,  against  Henry 
A:  Coit. 

ROOSEVELT,  J. — Mrs.  Isabel  Orsono  O'Farrell,  a  widow  lady 
residing  in  the  island  of  Cuba,  was  the  owner,  at  the  time  of  her 
death,  of  certain  city  and  State  stocks  of  New  York  and  Ohio,  of 
the  par  value  of  $13,200,  the  certificates  for  which  were  in  the 
hands  of  Mr.  Henry  A.  Coit,  the  defendant,  in  this  city.  She 
died  at  Havana,  in  July,  1854,  leaving  a  will,  by  which  she 
gave,  among  other  things,  the  above-mentioned  securities  to  her 
nephew,  Louis  Gonzalo  Sere.  The  legatee  being  a  minor,  his 
father,  Victor  Sere,  was  appointed  his  "  tutor  or  guardian,"  and 
the  estate  bequeathed  by  the  will  of  the  aunt  "  has  been  placed 
in  his  charge,  as  tutor  or  guardian,  or  representative  of  his  son, 
according  to  the  laws  of  the  island  of  Cuba."  Both  have  united 
in  demanding  the  securities. 

Mr.  Coit  demure  to  the  demand,  on  various  grounds ;  insists 

VOL.  V.— 31 


482  ABBOTTS'  PRACTICE  REPORTS. 

Ser6  a.  Coit. 

principally  on  the  supposed  insuperable  objection  that  no  letters 
of  administration  or  guardianship  have  been  taken  out  in  this 
State,  and  that  even  the  foreign  executor  himself  is  no  party  to 
the  suit. 

One  portion  of  the  alleged  difficulty  is  met  by  the  fact  stated 
on  the  face  of  the  complaint — that  the  infant  plaintiff  sues,  as 
he  has  a  right  to  do  (2  Rev.  Stats.,  115,  446 ;  Code,  §§  115,  116), 
by  "a  guardian  duly  appointed  for  the  purpose  of  this  action." 

If  that  statement  were  deemed  too  general,  the  proper  course, 
instead  of  demurring,  was  by  motion  to  make  it  more  definite. 
The  objection  of  insufficiency  in  the  mode  of  statement  cannot 
be  raised  by  demurrer.  Under  the  Code,  such  objections  must 
be  raised  before,  if  at  all,  or  be  deemed  waived. 

If  the  statement  were  not  well  founded  in  fact,  the  defendant, 
instead  of  demurring  to  its  sufficiency,  should  have  denied  its 
truth. 

Besides,  there  is  no  danger  in  allowing  a  suit  in  the  name  of 
the  infant;  for,  should  a  judgment  be  recovered,  rule  54  of  the 
Supreme  Court  provides  that  the  guardian  ad  litem  shall  not 
receive  the  money  or  property  awarded  without  first  giving  se- 
curity to  the  infant, — a  condition  which,  as  the  guardian  was 
"  duly  appointed,"  may  be  presumed  to  have  been  already  com- 
plied with,  according  to  law. 

As  to  the  other  branch  of  the  objection,  it  is  undoubtedly  the 
general  rule  that  debts  due  in  this  State  to  deceased  residents  .of 
other  States  and  countries  can  only  be  sued  by  executors  or  ad- 
ministrators appointed  within  this  State,  and  subject,  as  such,  to 
its  authority  and  control.  But  where,  as  in  this  case,  a  legacy 
has  been  given  of  specific  securities,  the  legatee  himself  may  sue 
for  their  possession,  if  he  have  first  obtained  the  assent  of  the ' 
executor,  whether  that  executor  be  of  foreign  or  of  domestic 
origin.  And  such  assent,  where  no  debts  remain  unpaid,  is  a 
matter,  not  of  choice,  but  of  positive  obligation.  If  not  given 
freely,  it  can  be  compelled — and  if  not  given  expressly,  it  can 
be  implied.  (See  the  authorities  collected  in  JacoVs  Law  Dic- 
tionary, tit.  Executor ;  also  Dayton's  Surrogate;  Smith  v.  Webb, 
1  Baib.,  230.) 

As  to  the  executor's  assent  to  the  legacy,  in  the  present  suit,  it 
is  admitted — for  such  is  the  effect  of  demurring — that  "Jose 
Pastor,  the  sole  acting  executor  of  the  will,  after  having  duly 
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and  legally  executed  and  fulfilled  his  duties  as  such  according 
to  the  laws  of  Cuba,  has  been  discharged  from  the  office  of  exec- 
utor by  the  decree  of  a  competent  court  of  judicature  on  the 
island,  according  to  the  laws  thereof;  and  that  since  such  dis- 
charge he  has,  to  the  knowledge  of  the  defendant  (Coit),  refused 
and  disclaimed,  and  still  refuses,  to  make  any  claim  to  the  stock 
aforesaid,  or  to  assume  any  further  control  over  the  estate  in  any 
capacity."  Such  a  statement,  it  seems  to  me,  in  the  absence  of 
any  suggestion  of  outstanding  indebtedness,  under  the  present 
liberal  code  of  pleading,  is  a  sufficient  averment  on  demurrer  of 
the  required  assent ;  especially  when  taken  in  connection  with 
the  other  statement,  already  quoted,  that  the  property  bequeathed 
to  young  Sere — in  other  words,  the  legacy  in  question — had  been 
regularly,  according  to  the  Cuban  laws,  placed  in  charge  of  his 
father,  the  co-plaintiff  with  him,  "  as  tutor"  (the  civil-law  desig- 
nation of  guardian)  of  his  son.  Assent  on  the  part  of  the  execu- 
tor to  the  legatee's  taking  possession  of  the  securities  bequeathed 
is  not  required  for  its  own  sake,  but  merely  as  an  admission  or 
evidence  that  the  property  given  is  riot  necessary  for  the  pay- 
ment of  debts  of  the  testator,  and  may  therefore  rightfully  be 
the  subject  of  gift. 

The  only  substantial  question  is,  are  there  any  debts?  In  the 
present  instance,  as  already  shown,  none  are  pretended,  and  the 
executor  has  closed  his  trust  and  been  fully  discharged.  His 
disclaimer,  under  such  circumstances,  and  refusal  to  assume  any 
control  over  the  bequeathed  securities,  is  a  full  warrant  to  the 
legatee.  If,  then,  the  legatee  himself  may  sue,  of  what  conse- 
quence is  it  that  a  domestic  administrator  should  be  appointed  ? 
The  same  reason  which  allows  the  one  dispenses  of  the  other. 
A  domestic  administrator  is  only  required  with  a  view  to  domes- 
tic debts.  Property  within  the  jurisdiction  is  retained  when 
there  are  creditors  within  the  jurisdiction.  It  is  with  a  view  to 
their  interests — and  with  that  view  only — that  a  domestic  ad- 
ministrator is  insisted  on.  When  the  reason  for  the  rule,  as  in 
this  case,  ceases,  the  rule  ceases,  or  should  cease.  Cessante  ra- 
tione,  cessat  lex — no  creditors,  no  administration.  Defendant's 
demurrer  overruled,  and  judgment  to  be  entered  for  delivery  of 
the  certificates  of  stock  to  the  plaintiffs,  and  payment  of  such 
interest  as  may  have  been  received  thereon. 
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NEW  YORK. 

Supreme  Court,  First  District;  General  Term,  December,  1857. 

JUDGMENT   AGAINST   MUNICIPAL    CORPORATION.  ->—  MOTION   TO 

VACATE. 

The  comptroller  of  the  city  of  New  York,  being  also  a  tax-payer  and  corporator, 
may  move  to  have  a  judgment  recovered  against  the  city  through  collusion 
with  the  city  officials,  set  aside,  and  to  be  allowed  to  come  in  and  defend  the 
action. 

Appeal  from  an  order  at  the  special  term  vacating  a  judg- 
ment against  the  defendant,  &c. 

The  proceedings  before  the  special  term  are  reported  Ante 
325,  where  the  facts  involved  are  given. 

John  M.  Barbour,  David  Dudley  Field,  and  William  Curtis 
Noyes,  for  the  appellants. — I.  This  motion  is  against  the  wishes 
of  the  Common  Council  and  corporation  counsel,  and  against  a 
written  stipulation  by  both  parties  filed  in  the  cause  ;  and  is  made 
not  because  any  new  defence  has  been  discovered  since  the  trial, 
but  because  the  one  made  was  unsuccessful.  There  are  three 
questions  on  this  motion.  1.  Was  the  judgment  right?  2.  Was 
it  collusive  ?  3.  If  it  were  both,  has  the  comptroller  a  right  to 
vacate  it  against  the  wishes  of  the  parties  ? 

II.  As  to  the  last  question — a  judgment,  though  wrong,  is 
binding  between  the  parties  until  reversed  on  appeal.  It  cannot 
be  vacated  on  the  motion  of  a  stranger.  The  Code  (§  174)  al- 
lows a  judgment  to  be  interfered  with  by  motion  to  relieve  a 
"  party"  in  case  of  mistake,  inadvertence,  surprise,  or  excusable 
neglect.  The  relief  cannot  be  given  to  any  but  a  party,  nor  for 
error  in  the  judgment,  nor  for  collusion.  A  corporation  is  to  be 
treated  like  any  other  party — it  is  bound  by  the  acts  of  its  agents 
and  counsel.  To  allow  tax-payers  to  interfere  in  this  way  would 
make  the  greatest  confusion  and  trouble.  The  greatest  extent 
to  which  such  intervention  can  be  allowed  is,  when  he  commences 
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an  independent  suit  on  behalf  of  himself  and  other  tax-payers 
against  the  city,  or  other  parties,  to  prevent  or  punish  a  breach 
of  trust.  The  corporation  counsel  and  the  Common  Council  are 
the  governing  bodies  in  respect  to  the  defence  of  suits.  Even 
the  corporation  counsel  could  not  be  heard  now  on,  a  motion  to 
open  the  judgment — much  less  the  comptroller.  The  latter  has 
no  right  to  interfere  in  the  affairs  of  the  former  officer.  Both 
cannot  defend  the  suit,  for  they  disagree  as  to  the  defence,  and 
there  would  be  divided  counsels.  If  they  could,  why  cannot  the 
mayor  come  in  also  ?  He  may  disagree  with  both,  and  infinite 
confusion  be  the  result  in  the  conduct  of  the  suit. 

III.  The  judgment  is  not  collusive.  There  is  no  evidence  to 
show  that  the  bargain  and  suit  were  not  real,  or  that  the  defend- 
ants have  been  betrayed  by  their  counsel.  Mr.  Flagg  himself 
put  in  the  defence,  and  dictated  and  swore  to  the  answer.  The 
answer  was  deliberately  made,  and  the  case  deliberately  tried. 
It  was  not  Mr.  BuBteed's  fault  that  no  appeal  was  taken.  He, 
in  his  allowed  discretion,  did  not  believe  there  was  any  ground 
for  such  a  step.  Moreover,  it  was  not  his  province*  to  give  se- 
curity. The  evidence,  if  it  proves  any  thing,  proves  not  eollu- 
sion,  but  negligence  in  conducting  the  defence,  which  is  not 
ground  for  setting  aside  the  judgment. 

IY.  The  judgment  was  right  upon  the  merits  as  disclosed  by 
the  facts  presented.  There  were  four  objections  to  the  judg- 
ment. First,  That  though  there  had  been  proposals  on  both 
sides,  yet,  no  contract  was  actually  entered  into  between  the 
plaintiff  and  the  city.  Second,  That  if  one  had  been  entered 
into,  the  proper  remedy  was  specific  performance,  and  not  dam- 
ages for  non-performance.  Third,  That  the  value  of  the  property 
was  enormously  exaggerated.  Fourth,  That  the  plaintiff  had  no 
title  to  part  of  the  property.  None  of  these  objections  were 
well  taken.  The  contract  was  consummated  by  the  Common 
Council  accepting  the  bid ;  and  the  city  thus  being  bound  to 
take  the  property,  the  plaintiff  could  sue  for  the  price.  The 
evidence  of  value  greatly  preponderates  in  favor  of  the  price  at 
which  the  plaintiff  agreed  to  sell.  The  title  of  the  plaintiff  was 
good  from  the  first ;  if  not,  it  was  made  so  by  the  act  of  April 
IT,  1857,  ch.  763. 

Jas.  E.  Whiting^ov  the  respondents. — I.  This  application  is 
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to  open  a  judgment,  and  addresses  itself  to  the  equity  powers  of 
the  court.  It  may  be  made  by  the  defendants,  or  by  any  party 
who  may  be  affected  by  the  judgment.  It  will  always  be 
granted  on  motion,  in  furtherance  of  justice,  and  under  the 
Code  of  Procedure,  in  cases  of  mistake,  inadvertence,  surprise, 
or  excusable  neglect  (Code,  §  174),  and  it  is  unnecessary  to  pro- 
ceed by  bill  or  complaint. 

II.  If  there  be  collusion  between  the  parties,  and  third  per- 
sons may  be  affected  by  the  judgment,  it  cannot  stand.     A  col- 
lusive judgment  is  a  fraud  upon  the  court.     By  supporting  such 
a  judgment  to  die  injury  of  innocent  third  persons,  the  court 
becomes  a  party  to  the  fraud  intended  to  be  effected  by  such  a 
judgment. 

III.  Any  person  as  amicus  curice  has  the  right  (and  it  is  his 
duty)  to  inform  the  court  of  any  fraudulent  or  collusive  judg- 
ment, through  which  innocent  third  parties  may  be  injured,  and 
when  the  court  is  so  informed,  it  will  not  permit  the  power  of 
the  court  to  be  used  to  aid  in  the  consummation  (2  Coktfs  Inst., 
178  ;  2  JTebh,  544  ;  Comb.,  13  ;  2  Shower}.    In  such  case  the  court 
will  ex  mero  inotu  interfere  even  against  the  will  of  the  parties, 
for  it  cannot  permit  its  records  to  be  stained  by  a  judgment 
founded  in  fraud  and  obtained  by  collusion.     The  act  of  the  law 
injures  no  person. 

IY.  The  corporation  are  but  the  formal  parties ;  the  tax-pay- 
ers are  the  real  parties  in  interest ;  the  injury  is  done  to  them, 
they  are  the  cestuis  qui  trust  /  the  defendants  in  respect  to  the 
property  of  the  city  are  but  trustees.  In  this  regard  they  are  to 
be  treated  as  a  private  corporation  or  a  private  individual,  who 
may  do  an  act  in  contravention  of  a  trust  (Attorney-General  v. 
Landsfield,  9  Mod.,  286 ;  Green  v.  Rutherforth,  l"  Ves.,  468 ; 
Attorney-General  v.  "Whorewood,  1  Jb.,  536  ;  Dummer  v.  Corp. 
of  Chittenham,  14  Ib  ,  252  ;  Lewin  on  Trusts,  597).  The  court 
will  compel  a  trustee  to  assert  his  legal  right  (Foley  -y.  Brunei,  1 
Bro.,  C.  C.,  277,  per  Ld,  Thurlow ;  Hoffman's  Treatise,  44 ; 
Bailey  v.  The  Mayor,  &c.,  3  Hill,  576 ;  4  Gill  &  J.,  388). 

Y.  The  comptroller,  the  head  of  the  principal  executive  de- 
partment of  the  city  government,  department  of  finance,  al- 
though not  a  member  of  the  corporative  body,  is  one  of  the 
most  important  officers  of  the  city  government,  whose  duty  it  is 
to  guard  that  department  against  illegal  encroachment,  and 
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who,  as  a  tax-payer  also,  interested  in  this  judgment,  has  a 
right  to  be  heard  on  this  motion,  and  for  this  purpose  has  a 
locus  in  curia. 

BY  THE  COURT. — CLERKE,  J. — I  presume  that  it  will  not  be 
disputed,  even  by  the  counsel  for  the  plaintiff,  that  it  belongs  to 
the  essential,  inherent  powers  of  this  court,  to  exercise  such  an 
efficient  control  over  every  proceeding  in  an  action  pending  in 
it,  as  effectually  to  protect  every  person  actually  interested  in 
the  result  from  injustice  and  fraud,  and  that  it  will  not  allow 
itself  to  be  made  the  instrument  of  wrong,  no  less  on  account  of 
its  detestation  of  every  thing  conducive  to  wrong,  than  on  ac- 
count of  that  regard  which  it  is  proper  it  should  entertain  for  its 
own  character  and  dignity.  And  it  will  not  only  rectify  pro- 
ceedings of  this  nature,  when  brought  to  its  notice  by  the  inter- 
vention of  any  person  having  an  interest  in  the  result,  whether 
formally  a  party  to  the  action  or  not,  but  it  is  the  solemn  duty  of 
every  judge  upon  the  bench  to  employ  a  vigilant  eye  without 
waiting  for  the  suggestion  of  others,  for  the  purpose  of  avoiding 
and  detecting  the  perpetration  of  wrong  which  maybe  attempted 
by  the  instrumentality  of  legal  forms.  And  this  vigilance  should 
be  exercised  through  every  stage  of  the  action,  from  the  issuing 
of  the  summons  to  the  levying  of  the  execution. 

This  superintendence,  and  this  exercise  of  power,  should  in- 
deed be  regulated  by  a  sound  discretion,  and  with  the  utmost 
caution.  Rules,  orders,  ancj  decisions  of  the  court,  deliberately 
made,  should  not  be  lightly  disturbed.  As  a  general  rule,  none 
but  parties  to  an  action  will  be  allowed  to  meddle  with  its  man- 
agement, or  will  be  recognized  as  having  any  standing  in  court 
in  relation  to  it.  When  the  litigants  consist  of  adults,  not  under 
restraint,  and  not  insane,  acting  in  their  own  right,  the  presump- 
tion that  every  man  is  the  proper  director  of  his  own  interests, 
and  the.  serious  inconvenience  that  would  ensue  from  allowing 
the  unsolicited  interference  of  persons  not  interested,  render  it 
expedient  that  the  court  shall  lend  no  attention  to  any  but  the 
parties  on  the  record. 

But  even  this  rule  must  yield  to  the  circumstances  of  the  case. 
Even  adult  parties,  apparently  acting  in  their  own  right,  and 
presenting  themselves  apparently  in  the  adverse  position  of 
plaintiffs  and  defendants,  may,  by  seeming  to  adjust  only  their 
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mutual  rights,  compromise  very  seriously,  and  perhaps  irrecov- 
erably, the  rights  of  others. 

The  familiar  instance  referred  to  on  the  argument  will  at 
once  present  itself.  "Where  one  party  confesses  a  judgment 
without  consideration,  or  for  too  large  an  amount,  or  where  it  is 
not  made  in  strict  compliance  with  the  directions  of  the  Code, 
the  judgment  will  be  set  aside  on  the  application  of  a  party  not 
named  on  the  record,  but  who  is  a  creditor  of  the  defendant. 
Now,  on  what  principle  is  this  interference  allowed  ?  Is  it 
merely  because  the  moving  party  has  also  obtained  a  judgment 
against  the  defendant?  Even  if  this  were  the  precise  reason,  it 
would  be  a  veiy  palpable  instance  of  recognizing  the  right  of  a 
person  not  a  party  to  the  record  to  claim  the  interposition  of  the 
court  in  regard  to  it.  But  the  reason  of  allowing  this  has  no 
such  restricted  limits.  In  the  particular  instance  referred  to, 
indeed,  the  court  will  only  hearken  to  a  judgment  creditor,  be- 
cause it  is  expedient  to  have  his  claim  judicially  established 
before  it  will  be  judicially  recognized.  But  the  broad  reason 
for  the  interference  of  the  court  is,  that  the  plaintiff  and  defend- 
ant, in  the  fraudulent  confession  of  judgment,  have,  by  their 
combined  action,  employed  its  forms  to  accomplish  an  act  which 
affects  the  interests  of  persons  having  an  interest  in  the  disposi- 
tion of  the  property  affected  by  the  judgment ;  and  whenever 
this  is  done,  the  court  has  the  essential  inherent  power  to  inter- 
fere, although  as  a  general  rule,  as  I  have  said,  in  order  to 
avoid  confusion  and  contention,  it  will  not  do  so  where  the 
parties  to  the  record  are  adults,  acting  in  their  own  right,  and 
are  free  from  restraint. 

On  the  general  principle  which  I  have  stated,  the  court  would 
never  allow  a  trustee  to  concede  away  any  portion  of  the  trust 
estate  without  ample  consideration ;  and  if  he  were  a  defendant 
in  an  action,  and  were  about  compromising  the  rights  of  his 
cestui  que  trust,  by  a  confession,  by  letting  a  judgmenj;  go  by 
default  or  by  carelessness,  or  even  by  a  palpably  mistaken  view 
of  his  duty,  the  court,  at  the  instance  of  the  person  having  the 
beneficial  interest  in  the  controversy,  would  interpose.  The 
power  of  a  trustee  over  the  estate  vested  in  him,  exists  only  for 
the  benefit  of  the  cestui  que  trust ;  and  in  equity,  trusts  are  so 
regarded  that  no  act  of  a  trustee  will  be  recognized  as  valid 
which  is  calculated  to  prejudice  the  cestui  que  trust,  although  a 
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purchaser  without  notice  will  be  protected.  Courts  are  equally 
jealous  in  watching  all  the  acts  of  a  trustee  by  which  the  inter- 
ests of  the  trust  may  be  compromised.  The  instances  quoted  by 
the  plaintiff's  counsel,  in  which  the  court  refused  to  recognize 
the  acts  of  unauthorized  persons  to  bind  parties  to  a  suit,  have 
no  application  to  this  case. 

If  the  comptroller  attempted,  during  the  progress  of  the  suit, 
to  consent,  of  his  own  accord,  to  a  reference  or  an  arbitration 
without  any  authority  from  the  defendants,  of  course  the  con- 
sent would  not  be  binding  on  them,  and  would  be  entirely 
void ;  but  by  this  application  he  does  no  such  thing.  As  a  tax- 
pa}Ter,  and  as  an  officer  of  the  corporation,  particularly  identified 
with  the  administration  of  its  financial  concerns,  he  presents 
himself  before  this  court,  and  informs  us  that  the  defendants, 
who  are,  in  fact,  the  mere  trustees  of  the  property,  and  the* 
other  interests  of  the  people  of  this  municipality,  the  corporators 
of  whom  it  is  composed,  are,  by  their  conduct  in  relation  to  the 
plaintiff's  demand,  wasting  the  property  of  their  cestuis  que 
trust. 

It  is  not  necessary  to  suppose  that  this  is  a  case  of  bribery  or 
corruption,  on  the  part  of  the  individual  members  of  the  Com- 
mon Council,  or  of  any  other  officers  of  the  city  government,  or 
that  the  counsel  of  the  corporation  has  intentionally  betrayed 
the  city.  It  requires  much  stronger  proof  than  I  have  discov- 
ered, in  the  papers  before  me,  to  induce  me  to  believe  that  he, 
for  a  moment,  contemplated  any  injury  to  his  constituents. 
That  officer,  and  even  the  members  of  the  Common  Council, 
may  be  sincerely  of  opinion  that  to  litigate  this  claim  would  in- 
volve the  city  in  considerable  expense,  without  any  reasonable 
hope  of  ultimate  success;  and,  indeed,  that  seems  to  be  the 
conviction  of  many  others  who  cannot  be  suspected  of  any  un- 
worthy motives  to  influence  their  opinion.  But  it  is  enough  for 
us,  on  this  appeal,  to  be  convinced  that  the  court  below  had  the 
power  to  interfere,  and  that  the  evidence  of  the  facts  on  which 
it  might  rightfully  interfere  is  such  that  if  they  had  been  pre- 
sented to  a  jury,  and  the  jury  had  found  the  same  way,  their 
verdict  would  be  sustained.  The  title  of  the  plaintiff  had  been 
condemned  by  one  court,  as  to  part  of  the  property  to  be  sold, 
and  is  now  subject  to  doubts,  which  can  be  removed  only  by  a 
judicial  investigation.  On  the  evidence,  a  jury  might  have 
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found,  as  the  court  below  has,  that  the  value  of  the  property  was 
exceSvsively  overrated.  The  objection  that,  by  the  terms  of  the 
resolution  of  the  corporation,  the  contract  was  not  then  com- 
plete, but  was  to  be  made  in  form  by  the  comptroller,  also  de- 
serves consideration.  These  matters  seem  to  have  been  over- 
looked at  the  trial.  As  they  should  be  re-examined,  we  express 
no  formal  opinion  upon  them. 

The  form  of  the  judgment  is  also  incorrect.  The  payment  by 
the  defendants  should  have  been  required  on  the  plaintiff's  exe- 
cuting and  delivering  to  the  defendants  (or  filing  in  court  for 
them,  if  they  refused  to  receive  it,)  a  warranty  deed  of  the 
premises,  free  from  all  incumbrances  (except  as  excepted  in  the 
contract),  and  with  a  good  title  in  all  other  respects. 

Justice  to  all  parties  would  be  best  promoted  by  modifying 
the  order  below,  and  allowing  the  answer  and  subsequent  pro- 
ceedings to  be  set  aside,  provided  the  comptroller,  or  any  other 
tax-payer,  who  may  be  substituted  in  his  place,  shall,  within  thirty 
days  from  written  notice  of  the  entry  of  this  modified  order, 
file  an  original  complaint  as  a  tax  payer,  corporator,  or  other- 
wise, on  behalf  of  himself  and  others,  setting  forth  such  matters 
and  making  such  parties,  and  praying  such  relief  in  the  prem- 
ises as  he  may  be  advised.  In  the  mean  time,  let  the  plain- 
tiff's proceedings  in  this  action  be  stayed,  and  if  another  suit 
shall  be  commenced,  as  above  provided  for,  let  the  plaintiff's 
proceedings  be  further  stayed  until  the  final  decision  of  the 
other  suit.  Let  the  plaintiff  in  the  new  suit  give  security  in  the 
sum  of  $5,000. 


THE  PEOPLE  a.  CANCEMI. 

Supreme  Court,  First  District  /  Special  Term,  December,  1857. 
CAPITAL  CONVICTION. — WRIT  OF  ERKOE. — STAY  OF  PROCEEDINGS. 

A  writ  of  error  to  bring  the  proceedings  resulting  in  a  capital  conviction  before 
the  Supreme  Court  and  Court  of  Appeals  for  review,  issues  (under  Laws  of  1855, 
613)  as  matter  of  right ;  and  the  prisoner  is  also  entitled  as  of  right  to  a  stay  of 
proceedings  accompanying  the  writ. 
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Application  for  a  writ  of  error,  together  with  a  stay  of  pro- 
ceedings. 

The  prisoner,  Michael  Cancemi,  was  convicted  at  the  Circuit 
of  the  crime  of  murder;  and  sentence  was  afterwards  pronounced 
upon  the  conviction,  by  the  court  at  general  term.  The  prisoner 
now  applied  for  a  writ  of  error  and  stay  of  proceedings  thereupon. 

Messrs.  Bla/nkman  and  Ashmead,  for  the  application. 

ROOSEVELT,  J. — Cancemi,  the  prisoner,  was  convicted  of  mur- 
der, not  at  a  Court  of  Oyer  and  Terminer,  but  at  a  Circuit.  He 
was  sentenced,  not  by  the  Circuit,  but  by  a  general  term  of  the 
Supreme  Court.  His  counsel  allege  various  supposed  errors  in 
the  proceedings,  trial,  and  sentence, — some  of  them  of  a  grave 
and  novel  character,  and  on  which  the  judges  at  the  general 
term  were  divided  in  opinion.  He  now  asks  that  the  execution 
of  his  sentence  may  be  stayed  for  a  few  days,  and  that  he  may 
be  allowed  to  carry  his  case  to  the  Court  of  Appeals.  This  can 
only  be  done,  it  is  supposed,  on  the  fiat  of  a  judge  of  the  Su- 
preme Court,  and  which  the  judge  may  grant  or  withhold,  ac- 
cording to  circumstances. 

Such  undoubtedly  was  the  law,  in  capital  cases,  prior  to 
1855.  The  subject  of  the  death  penalty,  however,  had  under- 
gone much  discussion.  Its  humanity  as  well  as  its  expediency 
had  been  vehemently  attacked,  and  as  vehemently  defended. 
In  some  States  a  repeal  had  been  the  result.  In  this  State  the 
Legislature  adopted  a  compromise  measure.  They  gave  to  pris- 
oners sentenced  to  death  the  privilege  of  appealing  from  the 
Oyer  and  Terminer,  including  of  course  the  Circuit  as  its  substi- 
tute, to  the  Supreme  Court,  meaning  the  general  term,  and 
from  the  Supreme  Court  to  the  Court  of  Appeals  ;  and,  as  a  fur- 
ther safeguard  against  the  possible  mistakes  of  jurors  as  well  as 
judges,  they  expressly  authorized  "the  appellate  court  to  order 
a  new  trial  if  it  should  be  satisfied  that  the  verdict  (against  the 
prisoner)  was  against  the  weight  of  evidence  or  against  law ;  or 
that  justice  required  a  new  trial,  whether  any  exception  should 
have  been  taken  or  not  in  the  court  below"  (Laws  of  1855,  C13). 
The  language  of  other  parts  of  the  act,  although  liable  to  some 
technical  criticism,  is  equally  strong.  "  Every  conviction  for  a 
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capital  offence,  etc.,  shall  be  brought  before  the  Supreme  Court 
and  Court  of  Appeals,  &c.,  by  a  writ  of  error,  with  a  stay  of 
proceedings  as  a  matter  of  right."  Under  this  statute,  as  it 
seems  to  me,  no  discretion  is  left  to  the  judge.  He  is  absolutely 
bound,  when  applied  to  by  any  person  convicted  of  a  capital 
crime,  to  issue  the  writ  and  stay  the  execution.  Of  what  avail 
would  the  writ  be,  if  the  prisoner  could  be  hung  before  his  ap- 
peal could  be  heard  ?  To  say  that  he  shall  have  an  appeal  as 
matter  of  right,  and  at  the  same  time  allow  his  life  to  be  taken 
before  he  can  reach  the  appellate  court,  would  be  a  mere 
mockery.  How  can  a  man  be  heard  when  dead  ?  and  how  can 
a  man's  conviction  for  an  alleged  offence  be  reviewed  on  appeal 
without  a  hearing?  Delay  and  uncertainty  in  the  punishment 
of  great  crimes  no  doubt  encourage  their  perpetration.  On  the 
other  hand,  the  judicial  taking  of  human  life  is,  and  ought  to 
be,  a  matter  of  deep  solemnity.  To  weigh  these  opposing  con- 
siderations was  the  province  of  the  Legislature.  The  Legislature 
have  said  there  "shall  be"  an  appeal — it  is  not  for  the  judge  to 
say  there  shall  not. 

In  the  present  case  neither  the  writ  of  error  nor  the  stay  ac- 
companying it  is  likely  to  be  attended  with  any  evil.  The  sen- 
tence, by  its  terms,  is  not  to  be  carried  out  till  the  15th  of  Jan- 
uary; the  appellate  court  will  assemble  ten  days  before  that 
time.  A  review  can  therefore  be  had  and  a  final  decision  ob- 
tained in  the  interval  of  suspension  already  provided  for.  The 
stay,  therefore,  which  is  applied  for,  will  only  be  operative  in  the 
event  of  unforeseen  casualty. 

"Writ  of  error  allowed,  with  a  stay  of  proceedings  till  the  Court 
of  Appeals  shall  otherwise  order. 

It  is  proper  I  should  say  that  this  disposition  of  the  matter  is 
made  with  the  full  concurrence  of  the  presiding  justice  who 
heard  the  arguments  at  the  general  term. 
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THE   LEXINGTON   &  BIG  SANDY  RAILROAD 
COMPANY  a.  GOODMAN. 

Supreme  Court,  First  District ;  Special  Term,  December,  1857. 
JOINDER  OF  PARTIES. — DEFENDANTS. — COMMUNITY  OF  INTEREST. 

Certain  securities  having  been  deposited  by  the  owner,  with  a  firm,  as  agents,  to 
sell  them  or  negotiate  loans  upon  them,  the  agents  disposed  of  the  securities, 
some  of  them  to  one  person,  and  others  to  another,  in  violation  of  their  trust. 
The  principal  thereupon  brought  suit,  joining  the  agents  and  all  the  transferees 
of  all  the  securities  as  defendants  in  one  and  the  same  action ;  seeking  such 
final  relief  against  each  transferee  as  was  appropriate  to  the  transaction  by 
which  he  held,  and  also  praying  an  injunction  restraining  the  transfer  of  the 
securities  by  any  of  the  defendants  pending  the  suit. 

Held,  that  the  different  transferees  could  not  be  joined  in  one  action.  There 
was  no  community  of  interest  between  the  holder  of  one  lot  of  securities  and 
the  holder  of  another.  There  should  be  separate  actions  brought  against  each 
transferee  of  the  securities,  joining  with  him  the  agents ;  the  latter  being  prop- 
erly made  defendants  in  all  the  actions. 

Demurrer  to  complaint. 

\ 
C.  Moore  and  F.  B.  Cutting,  for  the  demurrer. 

Thos.  Nelson  and  W.  Tracy,  opposed. 

PEABODY,  J. — The  plaintiffs,  in  their  complaint,  state  that 
some  time  prior  to  the  commencement  of  this  suit,  they  deposited 
with  the  defendants  Goodman,  Bates  &  Whiton,  composing  the 
firm  of  II.  H.  Goodman  &  Co.,  in  the  city  of  New  York,  securi- 
ties of  several  kinds,  to  the  amount  of  nearly  a  million  of  dollars, 
for  sale,  for  their  (plaintiffs')  account.  The  securities  thus  de- 
posited are  said  to  have  been  all  of  them  for  sale ;  and  as  to  some 
of  them,  H.  H.  Goodman  &  Co.  were  also  authorized  to  hypoth- 
ecate them  as  collateral  security  for  loans  they  might  be  able  to 
procure  for  plaintiffs,  while,  as  to  others,  they  were  only  author- 
ized to  sell.  For  loans  they  were  also  allowed  to.  give  the  notes 
of  plaintiffs,  endorsed  by  Apperson ;  and  to  this  end  plaintiffs 
left  with  them  notes  or  papers  signed  in  blank  by  plaintiffs, 
endorsed  by  Apperson,  to  enable  them  to  fill  up  notes  therein 
as  they  should  be  able  to  use  them  from  time  to  time. 
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The  authority  given  by  plaintiffs  to  II.  H.  Goodman  &  Co. 
•was  in  writing,  and  is  set  forth  in  the  complaint'. 

The  complaint  then  proceeds  to  state  different  transfers  of  said 
securities  to  ten  separate  defendants,  and  states,  in  one  way  and 
another,  the  different  contracts  under  which  they  were  sold, 
pledged,  or  otherwise  conveyed  to  each  of  the  ten  parties  de- 
fendant, stating  the  case  of  each  of  the  defendants  separately. 
As  to  each  of  them,  it  states  a  contract  void  as  against  plaintiffs, 
and  then  proceeds  to  pray  for  final  relief  against  each  defendant, 
that  the  securities  held  by  him  be  adjudged  to  be  surrendered  to 
the  plaintiffs,  and  then  asks  the  temporary  relief  of  an  injunction 
restraining  the  disposal  or  transfer  of  them  during  the  pendency 
of  this  suit. 

To  this  complaint  the  defendant  Ackerman  demurs,  substan- 
tially on  the  ground  of  a  misjoinder  of  actions,  urging  that  he 
should  not  be  united  with  the  other  defendants  in  the  suit,  but 
should  be  sued  alone,  if  at  all ;  and  the  question  presented  by 
this  demurrer,  I  am  to  decide. 

In  the  original  transaction  between  plaintiffs  and  Goodman 
&  Co.,  lying  at  the  foundation  of  this  matter,  the  defendants 
have  interests  somewhat  in  common ;  at  least,  they  would 
seem  to  have  a  common  interest  in  it,  for  on  that  contract 
depends  the  authority  of  the  latter  io  dispose  of  the  securities 
in  question. 

It  may  be  said  that  even  by  that  contract  the  agents  re- 
ceived different  authority  as  to  the  different  classes  of  securi- 
ties, so  that  the  holders  of  one  class  of  them  would  not  be 
interested  in  the  part  which  relates  to  the  others,  and  hence 
that  the  interest  is  not  common  to  them,  even  in  this  respect, 
although  the  authority  as  to  all  the  securities  was  embraced 
in  the  one  single  writing;  and  it  would,  no  doubt,  be  true 
to  a  very  considerable  extent,  upon  the  theory  of  the  plain- 
tiff, which  is,  that,  by  that  paper,  certain  powers  are  conferred 
as  to  some  classes  of  the  securities,  different  from  those  given  to 
others. 

But  assuming  that  the  defendants,  all  of  them,  deriving  their 
title  through  this  instrument  as  a  common  source  of  authority  to 
the  agent,  have,  therefore,  a  similar,  if  not  a  joint,  interest  in 
it,  is  there  such  a  community  of  interest  in  the  defendants 
that  they  are  properly  united  in  one  suit?  For,  unless  there  is 
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some  connection  between  the  causes  of  action,  so  intimate,  that 
they  may  be  said,  in  some  sense,  to  be  united,  they  are  not 
properly  joined.  If  all  the  defendants  were  united  in  interest 
as  to  each  of  the  several  causes  of  action,  that  would  be  a  good 
reason  with  which  to  justify  the  union  of  them  in  one  suit;  but 
the  union  of  interest  must  extend  to  all  the  defendants,  and 
that  interest  of  them  all  must  extend  to  all  the  causes  of  ac- 
tion ;  for  it  is  certain  and  very  plain  that  in  a  suit  against  five 
defendants  it  would  not  ordinarily  be  proper  to  state,  as  one  of 
the  causes  of  action,  a  cause  against  only  three  of  them,  even 
though  other  causes,  embraced  in  the  same  pleading,  should  re- 
late to  all  the  defendants.  In  other  words,  a  person  is  not  prop- 
erly made  defendant  in  a  suit  for  a  cause  of  action  in  which  he 
has  no  interest,  and  as  to  which  no  relief  is  sought  against  him. 
Section  167  of  the  Code,  in  the  last  clause  of  it,  requires  that 
where  several  causes  of  action  are  united  in  one  suit,  "they 
must  affect  all  the  parties  to  the  action." 

How  is  Ackerman,  the  demurrant,  interested  in  the  claim 
against  Murray,  for  instance  ?  The  transactions  of  the  several 
defendants  with  the  agents  of  plaintiffs  are  separate  and  distinct. 
No  two  of  the  parties  appear  to  have  bought,  or  contracted  for, 
or  received  the  securities  jointly,  except,  perhaps,  in  one  or  two 
instances,  where  the  two  composed  a  firm ;  and  Ackerman's  is 
not  one  of  these  cases.  The  agents  of  plaintiffs  had  their  securi- 
ties for  sale,  and  at  different  times  sold  or  disposed  of  parcels  of 
them  to  several  purchasers.  What  interest  has  one  of  these  pur- 
chasers in  the  transaction  with  another,  or  in  the  judgment  that 
shall  be  pronounced  upholding  or  invalidating  the  claim  of  that 
other?  It  neither  adds  to  nor  diminishes  his  rights,  nor  affects 
them  in  any  manner,  that  I  perceive. 

If  the  defendants  were  holding  by  virtue  of  some  common 
act — if  their  title  were  the  same — if  some  one  act  or  transaction 
•were  the  foundation  of  the  claim  against  them  all,  there  -would 
be  more  ground  for  saying  that  they  had  such  a  community  of 
interest  as  to  make  one  interested  in  the  case  of  the  other; 
though  even  in  that  case  the  necessity  for  the  connection  might 
not  be  very  apparent.  If,  on  the  contrary,  their  claims  con- 
flicted, and  all  the  parties  had,  or,  from  the  statement  of  the 
case,  might  have  conflicting  claims  to  the  same  securities,  or 
each  might  have  an  interest  in  invalidating  the  securities  held 
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by  another,  the  necessity  for  joining  them  as  defendants  would 
be  quite  apparent. 

This  was,  to  some  extent,  the  case  in  the  great  New  Haven 
Railroad  suit — sometimes  called  the  Omnibus  suit.  In  that  case, 
there  was  a  limit  by  law  to  the  amount  of  stock  which  the  com- 
pany could  issue,  and  it  was  apparent  that  any  claimant  of  stock 
might,  under  some  aspect,  be  interested  in  defeating  or  postpon- 
ing the  claim  of  another.;  so  that  by  excluding  that,  he  might,  if 
he  could,  bring  his  own  within  the  limit  prescribed  by  the 
charter.  There  seemed  to  be  a  reason,  and  even  a  necessity,  for 
uniting  all  as  defendants  there. 

In  this  case  there  is  no  such  excuse  for  uniting  the  defend- 
ants, and  the  fact  that  they  all  received  the  securities  from  the 
same  person,  while  the  contracts  under  which  they  received 
them  were  distinct  and  independent,  does  not  seem  to  me  to 
afford  any  good  reason  for  uniting  them  all  in  a  suit  against 
each  to  recover  back  the  securities  held  by  him.  Here  the 
agent  had  these  securities  for  sale.  He  borrowed  money  on 
one  from  A.,  who  had  notice  that  the  agent  had  no  authority  to 
pledge  it ;  he  borrowed  of  B.,  on  a  pledge  of  it  at  a  rate  usuri- 
ous, and  which  invalidates  the  security ;  to  C.  he  passed  one  as 
security  for  an  antecedent  debt  of  his  own.  Is  there  any  good 
reason  to  justify  a  pleader  in  making  C.  a  defendant  jointly 
with  A.,  in  a  suit  respecting  the  security  of  A.  alone?  For, 
unless  there  is  in  the  case  of  each  defendant  that  which  justifies 
the  joining  of  the  other  defendants  in  the  suit,  if  it  related  to  the 
security  of  the  one  defendant  alone,  there  is  not  sufficient  cause 
for  joining  them  as  they  are  joined. 

Now,  if  this  suit  were  brought  to  recover  the  securities  from 
Mr.  Murray  alone,  what  necessity  would  there  be  for  joining  the 
other  defendants  in  it?  And  so,  if  the  suit  were  to  recover 
from  Mr.  Ackerman  alone  what  is  claimed  against  him  in  this 
complaint,  what  propriety  would  there  be  in  joining  the  other 
defendants  ?  Have  they  any  interest  in  Mr.  Ackerrnan's  case  ? 
None  whatever,  that  I  can  perceive.  The  causes  of  action  are 
separate  and  distinct  against  each  defendant.  Neither  lias  any 
legal  interest  in  that  against  the  other ;  and  instead  of  the  causes 
of  action  affecting  "  all  the  parties  to  the  action,"  each  affects 
only  the  party  who  holds  the  security  to  which  it  relates. 

The  causes  of  action  are  stated  separately  in  the  complaint,  as 


NEW-YORK.  497 


The  Lexington  &  Big  Sandy  Railroad  Company  a.  Goodman. 


they  should  be,  and  there  is  no  joint  liability  of  any  one  with 
the  party  demurring.  He  is  not,  in  any  legal  manner,  accord- 
ing to  the  complaint,  interested  in  that  or  any  of  the  other 
defendants,  nor  is  any  one  of  the  other  defendants  interested  in 
the  controversy  between  him  and  the  plaintiffs. 

Suppose  that  the  several  lots  of  securities  were  each  of  them 
a  house  wrongfully  and  illegally  conveyed  by  the  agents,  and 
this  suit  was  brought  to  rescind  the  conveyances  and  recover 
them  back ;  and  suppose  that  one  of  the  houses  was  in  Four- 
teenth-street, and  one  on  Bowling-Green,  and  the  others  were  in 
as  many  different  streets  in  this  city ;  and  suppose  the  authority 
under  which  the  agent  sold  all  of  them,  was,  as  in  this  case,  con- 
tained in  one  single  instrument,  and  was  the  same  as  to  all, — 
would  there  be  any  doubt  that  the  causes  of  action  and  the  de- 
fendants were  improperly  united  in  one  suit?  The  two  cases 
seem  to  me  to  be  entirely  similar  in  principle.  The  foundation 
of  the  action  as  to  each  defendant,  is  the  transaction  by  which 
he  gets  the  particular  securities  he  holds.  The  contract  thus 
separately  made  with  each,  is  the  contract  sought  to  be  re- 
scinded as  to  him,  and  the  recision  is  sought  in  each  case  only 
as  to  and  against  the  single  defendant  with  whom  it  was  made. 

The  particular  matter  in  litigation,  as  to  each,  is  peculiar  to 
his  own  case,  and  no  one  subject  or  cause  of  action  is  common, 
or  of  joint  interest  to  them  all.  See  Brinckerhoff  a.  Brown,  6 
Johns.  Ch.  7?.,  156,  and  the  numerous  cases  there  cited,  which 
seem  to  me  conclusive  of  the  principle  of  this  case. 

Judgment  must  go  for  defendants,  with  liberty  to  plaintiff  to 
amend,  so  as  to  separate  him  from  all  the  defendants  except 
Goodman  &  Co., — who,  as  trustees,  may  properly  be  united  in 
a  suit  against  each  of  the  other  defendants,  at  the  option  of  the 
plaintiff  (2  Paige,  278), — on  the  usual  terms. 

VOL.  V.— 32 


498  ABBOTTS'  PRACTICE  REPORTS. 

Wesley  a.  Bennett 

WESLEY  a.  BENNETT. 
New  York  Superior  Court ;  General  Term,  December,  1857. 

ACTION  FOR  LIBEL. — SUFFICIENCY  OF  COMPLAINT. — FRIVOLOUS 
DEMURRER. 

On  demurrer  to  a  complaint  for  libel  containing  the  averment  authorized  by 
section  164  of  the  Code  that  the  words  complained  of  were  published  "  con- 
cerning the  plaintiff,"  the  court  is  bound  to  assume  that  the  article  referred  to 
the  plaintiff. 

Where  the  words  alleged  in  a  complaint  for  libel  are  fairly  susceptible  of  a  con- 
struction which  would  render  them  libellous,  the  complaint  will  be  sustained 
upon  demurrer,  although  the  words  may  also  be  interpreted  in  a  way  which 
would  render  them  innocent. 

On  appeal  from  an  order  rendering  judgment  on  a  demurrer  as  frivolous,  the 
order  will  not  be  reversed,  unless  the  court  are  of  opinion  that  the  demurrer 
was  good. 

Demurrer  to  complaint. 

This  action  was  brought  by  Edward  B.  "Wesley  against  James 
Gordon  Bennett,  editor  and  proprietor  of  the  New  York  Herald, 
for  alleged  libels  published  in  that  paper. 

The  complaint  stated  two  causes  of  action.  The  facts  stated 
as  the  first  cause  were  substantially  as  follows  : — That  the  plain- 
tiff was  a  broker,  of  the  firm  of  Wesley  &  Kowalski,  and  was 
also  one  of  the  proprietors  of  the  New  York  Daily  Times,  and  had 
always  been  and  was  a  good,  true,  and  honest  citizen,  and  al- 
ways so  reputed  prior  to  the  publication  of  the  libels  complained 
of; — that  his  business  as  banker  and  broker  depended  very  large- 
ly upon  his  personal  credit; — that  in  December,  1855,  a  bank 
was  established  in  Maryland  under  the  name  of  the  Yalley  Bank 
of  Maryland,  which  purported  to  be  organized  under  the  laws 
of  that  State  and  by  residents  thereof; — that  notes  of  the  bank 
were  put  into  circulation,  but  no  sufficient  security  for  their  pay- 
ment was  provided,  and  in  the  summer  of  1856  the  bank  stop- 
ped payment  and  became  insolvent ; — that  it  had  since  been 
very  generally  reputed  that  the  bank  was  fraudulently  organ- 
ized, with  a  view  to  issue  a  large  circulation  without  any  provis- 
ion or  security  for  its  payment  or  redemption.  The  plaintiff  then 
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alleged  that  he  had  no  connection  with  the  bank  nor  any  interest 
therein,  either  directly  or  indirectly,  nor  had  he  any  thing  to  do 
with  its  organization  or  management,  nor,  prior  to  the  publica- 
tion of  the  libels  complained  of,  was  he  suspected  of  it.  The 
complaint  also  alleged  that  in  1849  or  1850  the  Plainfield  Bank 
was  established  in  Plainfield,  New  Jersey,  and  that  it  failed 
after  issuing  a  large  circulation,  and  was  generally  reputed  to 
have  been  fraudulently  founded  and  managed. 

The  complaint  then  stated  that  the  defendant,  who  was  the 
publisher  and  proprietor  of  the  New  York  Herald,  maliciously, 
&c.,  composed  and  published  the  following  article  of  the  plain- 
tiff. The  article  was  set  out  with  innuendoes.  They,  however, 
are  omitted  here,  except  those  which  were  inserted  to  apply  the 
article  to  the  plaintiff. 

"  The  stock  operations  of  the  proprietors  of  the  Daily  Times 
[meaning  this  plaintiff  and  his  partners  in  the  New  York  Daily 
Times  aforesaid]  to-day  were  as  follows  : 

Bought— 100  New  York  Central  K.  R.,  90f  cash. 

100  Chicago  &  Kock  Island  R.  R.,  106,  buyer  60  days. 
Sold— 350  Cleveland  &  Toledo  R.  R.,  74f  cash. 
150  Penn.  Coal  Co.,  96£  R.  W. 

"  The  market  does  not  suit  these  stockjobbers  [meaning  among 
others  this  plaintiff  *  *  *].  They  [meaning  this  plaintiff  and 
others]  cannot  realize  on  any  of  their  stocks  without  loss,  and 
have  to  make  small  purchases  to  do  all  in  their  power  to  sustain 
prices.  Their  capital  is  locked  up  in  so  many  outside  specula- 
tions that  their  operations  in  Wall-street  must  for  a  time  be  on 
rather  a  limited  scale.  The  profits  of  the  Valley  Batik  swindle 
amounted  to  between,  two  and  three  hundred  thousand  dollars, 
but  they  were  divided  among  four  or  five ;  the  Times  proprie- 
tors [meaning  this  plaintiff  and  his  copartners  in  the  New  York 
Daily  Times]  getting  but  about  one-fourth  of  the  plunder.  They 
[meaning  this  plaintiff  and  others]  furnished  the  whole  capital, 
which  was  small,  for  one-fourth  of  the  profits.  The  Valley 
Bank  exploded  sooner  than  was  intended.  It  was  the  intention 
of  its  originators  [*  *  *  meaning  that  this  plaintiff  was  one  of 
them]  to  get  out  a  circulation  of  half  a  million  before  the  col- 
lapse. But  some  of  the  machinery  at  work  gave  way,  and 
brought  the  concern  to  a  dead  lock. 
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"  The  old  Plainfield  Bank  was  a  small  affair  compared  with 
the  Valley  Bank.  The  ultimate  fate  of  the  Valley  Bank  finan- 
ciers will  not  differ  from  that  which  has  already  overtaken  the 
Plainfield  Bank  managers." 

The  complaint  then  alleged  that  by  means  of  the  publication 
of  this  libel  the  plaintiff  had  been  injured  to  his  damage 
$10,000. 

To  so  much  of  the  complaint  as  contained  this  first  cause  of 
action  defendant  demurred,  on  the  ground  that  it  did  not  state 
facts  sufficient,  &c. 

The  plaintiff  moved  for  judgment  on  the  demurrer  as  frivo- 
lous. This  motion  was  granted  at  the  special  term,  and  the  de- 
fendant now  appealed. 

David  Dudley  Field,  for  appellant. — I.  The  demurrer  raises 
a  material  issue  of  law,  and  will  not  therefore  be  held  frivolous. 
(Hull  v.  Smith,  8  How.  Pr.  B.,  150  ;  Dairs  v.  Potter,  4  Ib.,  155  ; 
Temple  v.  Murray,  6  /£.,  331  ;  Metropolitan  Bank  v.  Lord,  1 
Abbotts1  Pr.  R.,  185  ;  Coswell  v.  Bushnell,  U  Barb.,  393 ; 
McKnight  v.  Hunt,  3  Duer,  615.) 

II.  Probably  section  247  does  not,  as  a  general  rule,  apply  to 
a  demurrer  to  a  complaint  for  the  reason  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

III.  There  is  nothing  to  indicate  that  the  demurrer  is  taken 
merely  for  delay.     (Savings  Bank  v.  Sloan,  12  How.  Pr.  It., 
544  ;  Munn  v.  Barnum,  Ib.,  563.) 

IV.  The  alleged  libel  does  not  impute  a  charge  that  the  plain- 
tiff was  one  of  the  originators  of  the  Valley  Bank,  or  concerned 
in  the  swindle.     He  avers  that  he  was  not  one  of  its  originators, 
and  so  cannot  be  included  in  the  charges  against  them,  unless 
the  article  stated  in  substance  that  he  was  one,  which  it  does 
not.     He  does  not  deny  that  he  furnished  the  capital,  and  was 
to  have  one-quarter  of  the  profits.    Every  word  of  the  article 
might,  be  true,  and  yet  no  stain  rest  on  the  plaintiff's  house : 
that  is  the  true  test.     (Cooper  v.  Stone,  24  Wend.,  434  ;  2  Den., 
293.) 

Lymo,n  Abbott,  for  respondent. — I.  The  demurrer  admits  ev- 
ery issuable  allegation  contained  in  the  complaint. 

II.  The  averment  that  the  article  complained  of  was  written 
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of  the  plaintiff,  and  the  innuendoes  applying  it  specifically  to 
him,  are  issuable  averments  (Code,  §  164). 

III.  So  is  the  averment  that  it  was  written  with  the  intent  to 
cause  the  plaintiff  to  be  suspected  of  the  frauds  and  wrongs 
thereinafter  alleged  to  have  been  charged  against  him.     (Gibson 
v.  Williams,  4  Wend.,  320-324 ;  Starkie  'on  Slander,  392,  and 
notes  aa  and  1  (marg.  page). 

IV.  The  article  thus  applied  and  interpreted  is  clearly  libel- 
lous. 

V.  Again,  to  call  a  party  a  stock-jobber  would  seem  to  be 
libellous.     (1  Rev.  Stats.,  part  1,  ch.  20,  tit.  19,  art.  2,  p.  710  ; 
and  see  Morris  v.  Langdale,  2  Bos.  <&  P.,  284.) 

VI.  If  the  meaning  of  the  article  is  ambiguous,  we  have  a 
right  to  submit  its  meaning  to  a  jury,  and  prove  upon  a  trial  the 
meaning  imputed  to  it  by  the  innuendoes.  (Snyder  v.  Andrews, 
6  Barb.,  43 ;  Exparte  Bailey,  2  Cow.,  479  ;  Goodrich  v.  Wool- 
cott,  3  II.,  240 ;  Dexter  v.  Faber,  12  Johns.,  239  ;  Dolloway  v. 
Turrill,  26  Wend.,  383-394 ;  Blaisdell  v.  Raymond,  4  Abbotts' 
Pr.  R.,  446  ;  McKinley  v.  Robb,  20  Johns.,  351 ;  per  Senator 
Verplanck,  Byckman  v.  Delavan,  25  Wend.,  186-201  ;  Fry  v. 
Bennett,  1  Abbotts'  Pr.  R.,  289-292.) 

VII.  The  fact  that  a  substantial  answer  has  been  interposed 
to  the  second  cause  of  action,  is  no  answer  to  the  motion  for 
judgment  on  the  first,  the  entire  demurrer  being  frivolous  (Code, 
§  247,  and  see  §  244,  subd.  5). 

VIII.  There  is  no  time  limited  within  which  the  motion  for 
judgment  is  to  be  made.    (Darrow  v.  Miller,  3  C.  R.,  241  ;  and 
see  Currie  v.  Baldwin,  4  Sand.  S.  C.  R.,  690.) 

BY  THE  COURT.* — BOSWORTH,  J. — Section  164  of  the  Code 
declares  that  "in  an  action  for  libel  or  slander,  it  shall  not  be 
necessary  to  state  in  the  complaint  any  extrinsic  facts,  for  the 
purpose  of  showing  the  application  to  the  plaintiff,  of  the  defam- 
atory matter  out  of  which  the  cause  of  acdon  arose ;  but  it  shall 
be  sufficient  to  state  generally  that  the  same  was  spoken  or  pub- 
lished concerning  the  plaintiff;  and  if  such  allegation  be  contro- 
verted, the  plaintiff  shall  be  bound  to  establish,  on  trial,  that  it 
was  so  spoken  or  published." 

o  Present,  Bosworth,  Hoffman,  Slosson,  and  Woodruff,  JJ. 
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The  complaint  in  this  action  states  that  the  defamatory  matter 
was  published  "  of  this  plaintiff."  Whether  the  extrinsic  facts 
allrged,  for  the  purpose  of  applying  to  the  plaintiff  each  or  either 
of  the  matters  supposed  to  be  libellous,  are  of  themselves  alone 
sufficient,  it  is  unnecessary  to  decide.  It  is  competent  for  the 
plaintiff  to  prove  that  they  were  published  of  and  concerning 
himself;  and  upon  a  demurrer  to  the  complaint,  it  must  be  as- 
sumed that  he  can  do  so. 

Each  of  the  libellous  imputations  contained  in  the  published 
article  must,  therefore,  upon  a  demurrer  to  the  complaint,  be 
deemed  to  have  been  published  of  the  plaintiff,  because  the 
complaint  so  avers.  That  mode  of  pleading  is  allowed  by  the 
Code.  The  allegation  is  material  and  sufficient,  and  its  truth  is 
admitted  by  the  demurrer. 

The  article  commences  with  an  account  of  the  stock  opera- 
tions of  the  proprietors  of  the  Daily  Times,  of  whom  the  plaintiff 
is  alleged  in  the  complaint  to  be  one.  From  that,  and  its  com- 
ments upon  it,  the  article  passes  to  "The  Valley  Bank  swindle," 
the  profits  of  which  are  stated  to  be  between  $200,000  and 
$300,000.  The  article  states  that  the  Times  proprietors  got  but 
about  one-fourth  "  of  the  plunder."  They  furnished  the  whole 
capital,  which  was  small,  for  one-fourth  of  the  profits.  "The 
Valley  Bank  exploded  sooner  fcan  was  intended."  "  It  was  the 
intention  of  its  originators  to  get  out  a  circulation  of  half  a  mil- 
lion before  the  collapse,  but  some  of  the  machinery  at  work 
gave  way,  and  brought  the  concern  suddenly  to  a  dead  lock." 

It  may  be  conceded  that  nothing  contained  in  this  article  is 
absolutely  inconsistent  with  the  idea,  that  neither  of  the  proprie- 
tors of  the  Daily  Times  was  concerned  in  originating  the  Valley 
Bank,  or  in  its  management,  or  was  a  party  to  any  plan  or  in- 
tent to  defraud  the  public. 

At  the  same  time,  we  are  not  prepared  to  say  that  it  may  not 
be  fairly  held  to  mean  that  the  proprietors  of  the  Times  were  to 
furnish  the  whole  capital,  which  was  to  be  small  and  inade- 
quate ;  and  that  they,  before  the  bank  was  put  in  operation, 
agreed  to  do  this,  expecting  and  intending,  in  common  with 
those  having  its  immediate  management,  that  a  half  million  of 
dollars  of  its  notes  should  be  issued,  which  were  not  to  be 
redeemed ;  and  that  they  should  receive  one-fourth  of  the 
whole  sum  of  which  the  public  might  be  plundered,  for  fur- 
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nisbing  capital  enough  to  effect  such  a  purpose,  and  by  such 
means. 

We  think,  therefore,  that  the  demurrer  was  rightfully  over- 
ruled. Whether  it  was  frivolous  or  not,  is  not  the  question  to 
be  decided  on  an  appeal  from  the  order.  (Laverty  v.  Griswold, 
12  N.  Y.  Leg.  Ols.,  316.) 

If  correctly  decided  on  the  merits,  it  should  not  be  reversed 
merely  because  the  court  may  think  it  was  not  frivolous. 

The  order  appealed  from  must  be  affirmed,  with  $10  costs. 
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New  York  Common  Pleas ;  Special  Term,  December,  1857. 

DISTRICT  COURT  JUDGES. — SALARIES. — ACTION  AGAINST  CORPORA- 
TION.— ACT  RELATIVE  TO  DISTRICT  COURTS. 

An  action  lies  against  the  corporation  of  the  city  of  New  York,  when  they  receive 
money  from  any  source  of  revenue  which  they  are  bound  to  apply  to  a  special 
purpose,  to  compel  them  to  pay  it  to  the  purpose  contemplated  ;  and  they  are 
also  liable  to  an  action  wh^re,  being  authorized  to  raise  money  by  tax  for  a 
special  purpose,  they  neglect  to  provide  for  such  claim. 

But  the  corporation  are  not  liable  to  an  action  for  an  increase  of  salary  given  to 
an  officer, — e.  g.  a  justice  of  one  of  the  district  courts  of  the  city, — by  act  of  the 
Legislature,  where  the  Legislature  have  neglected  to  give  the  corporation  au- 
thority to  raise  money  for  its  payment. 

Of  the  construction  of  the  act  of  1857,  relative  to  the  district  courts  of  the  city 
of  New  York  (Laws  of  1857,  ch.  344),  and  of  the  constitutionality  of  that  act. 

Demurrer  to  complaint. 

This  action  was  brought  by  James  Green  against  the  Mayor, 
&c.,  of  the  city  of  New  York  to  recover  salary  as  a  justice  of  a 
district  court  in  that  city.  The  plaintiff  demurred  to  the  defend- 
ants' answer  for  insufficiency.  The  substance  of  the  defence  de- 
murred to  is  stated  in  the  opinion. 

Wessel  S.  Smith,  for  the  demurrer. 
Abraham  It.  Lawrence,  opposed. 
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INGKAHAM,  F.  J. — The  plaintiff  sues  the  defendants  to  recover 
from  them  the  salary  due  him  on  May  1,  1857. 

Defendants  admit  the  facts  in  the  complaint  alleged,  but  deny 
their  liability  therefor.  The  answer  also  sets  out  the  various 
acts  of  the  Legislature  prohibiting  the  defendants  from  incurring 
indebtedness  by  loan  of  money,  except  in  anticipation  of  the 
revenue ;  the  tax  bill  for  1857,  in  which  the  salaries  for  the  jus- 
tices were  provided  for  at  the  rate  of  $2000,  being  the  amount 
at  which  the  salaries  were  fixed  by  the  Board  of  Supervisors ; 
the  provision  in  said  act  that  none  of  said  moneys  so  to  be  raised 
should  be  applied  to  any  purpose  or  object  than  those  provided 
for  in  the  act ;  that  by  an  act  subsequently  passecL  the  salary  of 
the  justices  was  raised  to  $3000  per  annum,  payable  out  of  the 
city  treasury,  on  the  first  day  of  each  month  ;  that  the  Legisla- 
ture passed  no  act  giving  the  defendants  authority  to  raise  any 
other  or  further  sums  to  pay  those  salaries ;  that  there  is  no 
money  in  the  treasury  out  of  which  the  defendants  are  author- 
ized to  pay  an  increase  of  salary,  and  that  there  is  no  power 
vested  in  defendants  to  raise  the  same  by  loan  or  tax. 

The  answer  also  contained  an  offer  to  pay  the  plaintiff  the  sal- 
ary due  at  the  rate  of  two  thousand  dollars  per  annum. 

To  this  answer  the  plaintiff  demurred  upon  the  ground  that  it 
contained  no  defence  to  the  plaintiff's  claim.  By  the  demurrer 
all  the  allegations  of  the  plaintiff  are  admitted,  viz. :  that  the 
defendants  are  prohibited  by  law  from  borrowing  moneys  to 
make  this  payment;  that  the  moneys  raised  by  tax  are  all  ap- 
propriated to  the  special  purposes  for  which  they  were  to  be 
assessed,  and  cannot  be  used  to  pay  this  claim ;  that  there  is  no 
money  in  the  treasury  out  of  which  the  payment  can  be  made, 
and  no  money  can  be  drawn  therefrom  without  a  previous  ap- 
propriation. 

The  question  then  arises  whether  the  Legislature  can,  after 
prohibiting  the  use  of  all  means  the  defendants  may  possess,  ap- 
plicable to  this  purpose,  impose  on  it  the  payment  of  salaries 
without  providing  by  law  the  means  of  payment  either  by  loan 
or  tax,  or  by  a  repeal  of  the  restrictions  above  referred  to.  If  it 
can  be  done  for  one  thousand  dollars  it  can  be  for  an  unlimited 
amount,  and  if  the  power  can  be  thus  exercised,  it  may  be  pro- 
ductive of  consequences  disastrous  to  the  interests  of  the  city 
government. 
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By  the  constitution,  the  Legislature  is  required  to  pass  laws 
prohibiting  municipal  corporations  from  incurring  debts,  and 
the  Legislature  have  so  restrained  the  defendants.  The  Legisla- 
ture have  in  like  manner  specially  limited  the  use  of  all  moneys 
to  be  raised  by  tax,  so  that  they  cannot  be  used  to  pay  the  plain- 
tiff. By  law  also  all  the  real  estate  belonging  to  the  defendants, 
and  all  their  rents  and  income  from  markets,  wharves,  lands, 
&c.,  are  pledged  to  the  payment  of  the  public  debt,  and  cannot 
be  used  for  any  other  purpose.  It  must  be  apparent  therefore 
that  the  defendants  can  only  make  this  payment  by  violation  of 
the  law.  I  cannot  adopt  the  conclusion  that  the  legislation  is 
sufficient  to  .,impose  on  the  defendants  the  liability  for  the 
plaintiff's  claims,  which  he  seeks  to  enforce  by  action.  If  the 
Legislature  have  provided  by  law  for  an  increase  of  the  sala- 
ries of  the  justices  and  clerks  of  these  courts,  and  have  omit- 
ted to  provide  the  means  by  which  the  defendants  could  raise 
the  moneys  required  therefor,  the  necessary  legislation  for  that 
purpose  has  been  omitted,  and  the  defendants  are  not  to  be  held 
liable.  The  effect  of  holding  the  defendants  liable  under  such 
circumstances  would  be  to  expose  their  real  and  personal  estate 
to  be  sold  for  the  payment  of  a  claim  which  they  have  not  con- 
tracted, to  which  they  have  never  given  their  assent,  and  which 
they  are  prohibited  from  paying  out  of  any  means  within  their 
control  by  the  various  statutes  above  referred  to. 

This  case  may  be  distinguished  from  that  of  a  contract  made 
by  the  defendants,  where  by  their  own  act  they  assume  the  lia- 
bility. Even  in  such  a  case  it  may  be  doubtful  whether  a  lia- 
bility can  be  enforced  in  a  contract  not  provided  for  by  law. 
Whether  it  could  or  not  be  enforced  in  the  case  of  a  contract, 
there  should  be  no  liability  incurred  where  the  Legislature  have 
expressly  deprived  the  defendants  of  all  means  of  paying  the, 
claim,  by  the  passage  of  laws  forbidding  the  use  of  the  public 
funds  except  for  specific  purposes.  The  property  owned  by  a 
municipal  corporation  is  to  be  protected  in  the  same  manner  as 
that  of  individuals.  (Bailey  v.  The  Mayor,  &c.,  of  New  York, 
3  Hill,  531.)  The  Legislature  cannot  take  away  that  property, 
either  directly  or  indirectly,  from  the  corporation  any  more  than 
from  individuals,  and  if  they  can  impose  upon  the  defendants 
the  payment  of  moneys  without  providing  authority  to  raise  such 
moneys,  by  loan  or  tax,  they  indirectly  appropriate  the  property 
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held  by  the  city  in  their  corporate  right  to  public  use  without 
their  consent. 

More  especially  would  this  be  so  when  all  the  provisions  of 
law  forbid  the  making  of  this  payment  out  of  any  means  pos- 
sessed by  the  defendants,  and  where  payment  by  the  officers  of 
the  city  government,  out  of  the  moneys  raised  by  tax,  would 
expose  them  to  punishment  for  such  a  violation  of  the  laws. 
(See  Act  to  amend  Charter,  Laws  0/"1857,  ch.  466,  §  40.)  In 
the  case  of  The  People  ex  reL  Lynch  v.  The  Mayor,  &c.  (25 
Wend.,  680),  it  was  held  that  an  action  would  lie  against  the 
corporation  for  the  salary  of  a  new  officer  created  like  the  pres- 
ent by  statute ;  but  the  case  arose  before  the  restrictions  now 
contained  in  the  charter  and  laws  had  been  adopted,  and  the 
points  now  urged  were  not  considered  in  that  decision.  It  is 
said  that  in  that  case  the  payment  of  such  a  claim  becomes  a 
corporate  duty,  for  which  they  are  liable  as  much  as  they  would 
be  on  a  contract  executed  by  them  under  their  corporate  seal. 
Conceding  that  such  a  liability  existed  before  the  restrictions  to 
which  I  have  referred  were  in  force,  those  provisions  of  law 
have  rendered  further  legislation  necessary.  It  would  be  idle 
to  say  that  moneys  should  be  paid  out  of  the  treasury  of  the  city 
for  a  special  purpose,  and  at  the  same  time  by  law  to  say  that  if 
any  of  the  public  officers  should  apply  the  moneys  in  the  treas- 
ury to  any  purpose  other  than  was  designated  in  the  tax-bill, 
they  shall  be  subject  to  an  indictment  for  a  misdemeanor. 

The  defendants,  when  they  receive  money  from  taxes  or  any 
other  source  of  revenue  which  the}T  are  bound  to  apply  to  any 
special  purpose,  may,  by  action,  be  compelled  to  pay  such 
money  to  the  purposes  contemplated,  upon  the  principle  that 
they  hold  the  money  so  received  by  them  to  be  so  applied.  In 
yke  manner,  where  authority  is  given  to  them  to  raise  the 
amount  by  tax,  it  is  their  duty  to  make  the  necessary  provisions 
therefor ;  and  the  law  allows  them,  in  case  of  delay  in  collect- 
ing the  taxes,  to  resort  to  a  loan  for  the  purpose  of  anticipating 
the  amount  that  may  be  necessary  for  the  purposes  of  the  city 
government,  before  the  taxes  are  paid. 

In  either  of  these  cases,  they  would  be  liable  to  actions,  if 
they  neglected  to  provide  for  and  pay  such  claims  as  they  be- 
come due,  but  there  is  no  good  reason  why  they  should  be  com- 
pelled by  a  judgment  and  execution  to  do  what  the  laws  have 
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prohibited,  or  be  compelled  to  part  with  their  property  to  meet 
payments  which  the  Legislature  has  proposed,  without  pro- 
viding the  necessary  authority  to  collect  means  for  that  pur- 
pose. 

It  does  not  follow,  because  the  defendants  have  not  been 
authorized  to  provide  the  means  for  this  payment,  that  the 
plaintiff  is  remediless.  The  payment  may  be  delayed,  and  the 
consequences  to  those  entitled  to  receive  the  salaries  may  pro- 
duce temporary  inconvenience ;  but  it  will  be  the  duty  of  the 
supervisors  to  provide  for  such  payments  in  their  future  appli- 
cation, and  if  they  neglect  to  do  so,  other  means  may  be  re- 
sorted to ;  but  until  the  necessary  legislation  is  adopted,  I  see 
no  grounds  on  which  the  defendants  can  be  held  liable. 

An  objection  has  been  taken  to  the  constitutionality  of  the  act 
relative  to  the  district  courts,  on  the  ground  that  section  71  con- 
tinues in  office  the  clerks  of  those  courts  for  a  period  of  six 
years  from  the  time  at  which  the  justices  now  elected  take  their 
offices ;  that  the  effect  of  this  provision  would  be  the  same  as  a 
new  appointment  by  the  Legislature  after  the  terms  of  the  pres- 
ent clerks  had  expired,  and  that  such  a  statute  would  be  a  viola- 
tion of  the  provision  of  the  constitution  which  gives  the  election, 
or  appointment  of  those  officers  to  the  people  or  to  the  local  au- 
thorities. There  is  much  force  in  this  objection.  It  is  not,  how- 
ever, necessary  for  me  to  pass  upon  that  question.  If  it  should 
be  hereafter  declared  to  be  a  violation  of  that  article  of  the  con- 
stitution, the  residue  of  the  statute  would  not,  on  that  account, 
be  affected  by  it.  This  section  could  be  rejected,  while  the  rest 
could  be  sustained.  (Town  of  Fishkill  v.  The  Fishkill  Plank- 
Koad  Company,  22  Barb.,  634.) 

It  was  urged  by  the  plaintiff's  counsel  that  there  were  appro- 
priations for  city  and  county  contingencies,  out  of  which  this 
money  could  be  paid.  The  answer  to  this  suggestion  is,  that  on 
these  pleadings  it  does  not. appear  that  any  such  appropriations 
have  been  made;  and  the  demurrer  admits  the  averments  in  the 
answer,  that  there  are  no  funds  in  the  treasury  out  of  which  the 
increased  salary  could  be  legally  paid,  and  that  the  defendants 
have  no  power  to  raise  the  same,  either  by  loan  or  tax.  If  there 
is  any  other  fund  from  which  payment  can  be  made,  the  plain- 
tiff must  show  that  by  evidence  on  the  trial. 

Although  the  point  was  not  made  by  the  plaintiff's  counsel  on 
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the  argument,  it  is  proper  to  refer  to  section  81  of  the  act  rela- 
ting to  the  district  courts  (Laws  of  1857,  ch.  344).  This  section 
repeals  all  laws  in  any  case  provided  for  by  that  act,  and  also 
all  laws  inconsistent  with  its  provisions.  If  the  laws  referred  to 
in  the  defendants'  answer  are  in  any  way  affected  by  this  sec- 
tion, they  are  absolutely  repealed  and  abrogated.  The  repeal 
is  not  so  far  as  they  are  inconsistent,  but  it  is  absolute  and  en- 
tire ;  and  if  so  affected,  then  all  the  restrictions  imposed  by  the 
Legislature  on  the  city  government,  as  to  borrowing  money, 
and  as  to  the  application  of  moneys  raised  by  tax,  are  at  an  end. 
I  cannot  suppose  that  the  Legislature  ever  intended  to  pass  such 
a  law,  nor  in  my  judgment  is  there  any  inconsistency  between 
them.  It  is  not  inconsistent  with  the  clause  giving  the  justices 
an  increased  salary,  that  the  corporation  should  be  prohibited 
from  borrowing  money,  or  that  the  moneys  previously  author- 
ized to  be  raised  by  tax  should  be  applied  to  the  purposes  for 
which  they  were  authorized.  Those  different  provisions  can  all 
remain  in  force,  and  not  interfere  with  any  of  the  provisions  of 
the  act  relating  to  the  district  courts.  The  repeal  of  statutes  in- 
volving matters  of  so  much  importance  should  be  more  expli- 
citly stated,  to  justify  a  court  in  upholding  such  repeal. 

The  defendants  are  entitled  to  judgment  upon  the  demurrer, 
•with  leave  to  the  plaintiff  to  withdraw  the  demurrer  on  payment 
of  costs. 
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ABATEMENT. 

CONTINUANCE. 

AFFIDAVIT. 

An  affidavit  "upon  information  and  belief"  that  a  bank  is  insolvent,  is 
not  evidence  to  authorize  an  injunction  and  appointment  of  a  receiver, 
especially  when  contradicted  by  regular  official  reports  of  the  bank, 
made  under  oath.  Livingston  a.  The  Bank  of  New  York,  Ante,  338. 

ARREST  ;  SUMMARY  PROCEEDINGS. 

AMENDMENT. 

1.  Under  section  172  of  the  Code,  a  plaintiff  cannot  amend  his  complaint 
more  than  once,  as  a  matter  of  course,  without  leave  .of  the  court. 
White  a.  The  Mayor,  <fec.,  of  New  York,  Ante,  322. 

2.  If  he  amends  it,  before  answer  or  demurrer,  his  right  to  amend  of 
course  is  exhausted ;  and  if  his  amended  complaint  is  demurred  to,  he 
cannot  amend  it  a  second  time  without  leave  of  the  court.     Ib. 

3.  Whether  a  judge  has  power  on  the  trial  to  allow  an  amendment  to 
an  answer  which  would  introduce  a  defence  entirely  new, — doubted? 
The  New  York  Marbled-Iron  Works  a.  Smith,  4  Duer,  3C2. 

4.  Where  in  a  judgment  of  sale  the  sale  was  directed  to  be  advertised 
three  weeks,  instead  of  six  as  required  by  law,  but  in  fact  the  advertise- 
ment was  published  six  weeks, — Held,  on  a  motion  to  compel  a  pur- 
chaser to  take  title,  that  the  error  might  be  then  corrected.     Alvord  a. 
Beach,  Ante,  451. 
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5.  No  amendment  should  be  allowed  in  an  alternative  mandamus  after 
the  return-day.  The  People  on  rel.  Murphy  a.  The  Metropolitan  Po- 
lice Commissioners,  Ante,  241. 

COMPLAINT,  19 ;  REFERENCE,  1. 

ANSWER. 

1.  A  defendant  who  sets  up  a  claim  adverse  to  that  of  a  co-defendant,  is 
not  bound  to  serve  a  copy  of  his  answer  upon  such  co-defendant,  if  the 
title  by  which  he  claims  is  set  forth  in  the  complaint.     1854,  Leavitt  v. 
Fisher,  4  Duer,  1. 

2.  In  an  action  for  libel,  where  the  defamatory  charge  set  forth  in  the 
complaint  is  made  in  general  terms,  it  is  not  sufficient  to  set  up  in  the 
answer  that  the  charge  is  true.     The  justification  in  such  cases  must 
be  made  out  by  a  specification  of  the  facts  which  are  relied  upon  to 
establish  its  truth.     1855,  Van  Wyck  v.  Guthrie,  4  Duer,  268. 

3.  But  it  seems  that  where  the  libel  complained  of  is  made  up  of  specific 
charges  against  the  plaintiff,  a  general  averment  in  the  answer  that 
the  statements  in  the  libellous  article  are  true,  is  all  that  is  necessary. 
Ib. 

4.  In  an  action  by  endorsee  against  the  maker  of  a  promissory  note,  an 
answer  which  denies  knowledge,  <fcc.,  sufficient  to  form  a  belief  whether 
the  allegation  of  the  complaint  that  the  payee  of  the  note  endorsed  it 
to  the  plaintiff  is  true,  is  not  frivolous.     Hecker  a.  Mitchell,  Ante,  453. 

5.  Such  answer  may  be  false  ;  but  if  so,  the  remedy  is  by  motion  to  strike 
it  out,  not  by  motion  for  judgment.     Ib. 

6.  A  party  setting  up  the  defence  of  usury  must  aver  clearly  every  par- 
ticular necessary  to  establish  the  usury  charged,  and  must  distinctly 
negative  every  supposable  fact,  which,  if  true,  would  render  the  trans- 
action innocent  or  lawful.     Banks  a.  Van  Antwerp,  Ante,  411. 

7.  An  answer  in  an  action  for  foreclosure  of  a  mortgage,  which  alleges 
that  the  mortgage,  although  dated  on  a  day  specified,  was  not  executed 
until  a  specified  day  thereafter, — that  it  was  made  to  secure  a  loan 
which  was  not  made  until  after  the  day  of  execution, — that  it  was  thus 
antedated  for  the  purpose  of  reserving  excessive  interest,  and  that  the 
defendant  did  thereby  reserve  excessive  interest ; — but  which  does  not 
aver  that  such  excess  of  interest  was  ever  exacted  or  paid,  and  does  not 
deny  that  the  loan  was  engaged  and  the  money  set  apart  by  the  lender 
for  the  borrower  from  the  day  of  the  date  of  the  mortgage, — is  insuffi- 
cient as  a  plea  of  usury.     Ib. 

8.  An  answer  to  a  bill  for  foreclosure,  which  avers  tender  of  the  principal, 
&c.,  due  on  the  mortgage,  but  does  not  allege  a  readiness  still  to  pay 
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the  same, — or  that  it  is  paid  into  court, — nor  offers  to  pay  it  into 
court, — is  defective.  Kortright  a.  Cady,  Ante,  358. 
9.  It  is  essential  to  a  perfect  tender  that  the  party  should  not  only  once 
offer  to  pay  the  money,  but  that  he  should  be  always  ready  to  pay  it ; 
and  unless  this  readiness  existed,  and  is  pleaded,  the  tender  is  a  nullity 
and  does  not  protect  the  defendant  even  from  the  payment  of  subse- 
quent costs  and  interest.  Ib. 

AMENDMENT,  3  ;    COUNTER  CLAIM,  1 ;   DEFENCE  ;   DEMURREK  ;   MOTIONS 
AND  ORDERS,  14;  PLEADING. 

APPEAL. 

1.  It  seems  that  an  appeal  lies  to  the  general  term  of  the  Supreme  Court, 
from  a  decision  of  the  special  term  confirming  the  report  of  commis- 
sioners of  estimate  and  assessment  in  proceedings  for  a  street  improve- 
ment in  the  city  of  New  York.     Pryor's  Appeal,  Ante,  272. 

2.  The  commissioners  are,  however,  the  proper  judges  of  all  the  matters 
of  fact  involved  in  the  questions  which  come  before  them  for  decision  ; 
and  their  decision  should  not  be  disturbed  by  the  general  term,  except 
upon  strong  reasons.     Ib. 

3.  It  requires  a  strong  case  to  justify  an  appellate  court  in  interposing  in 
matters  of  value.     Ib. 

4.  An  appeal  does  not  lie  to  the  New  York  Common  Pleas  from  the  de- 
cision of  a  justice  of  one  of  the  District  Courts,  in  summary  proceed- 
ings to  recover  possession  of  lands.     The  People  on  rel.  Nevins  a. 
Willis,  Ante,  205.     But  see  contra,  Davis  a.  Hudson,  Ante,  61. 

5.  The  only  mode  of  review  of  these  proceedings  when  had  before  an  of- 
ficer in  the  city  of  New  York,  is  by  writ  of  certiorari  issuing  out  of  the 
Supreme  Court.     Ib. 

6.  Where  a  notice,  of  appeal  from  a  judgment  of  a  justice's  court  to 
the  county  court  does  not  state  the  grounds  upon  which  the  appeal 
is  founded,  the  county  court  is  bound  to  affirm  the  judgment.     Derby 
a.  Hannin,  Ante,  150. 

7.  The  county  court  is  confined,  in  hearing  the  appeal,  to  those  grounds 
which  are  stated  in  the  notice.     Ib. 

8.  A  specification  in  a  notice  of  appeal  from  the  judgment  of  a  justice's 
court,  that  "  the  judgment  is  clearly  against  the  law  and  the  evidence 
of  the  case,"  is  not  a  sufficient  statement  of  any  ground  of  appeal,  and 
does  not  entitle  the  appellant  to  urge  objections  to  the  judgment.     Ib. 

9.  The  Court  of  Appeals  will  not  assume  to  correct  the  erroneous  con- 
clusions of  the  court  below  upon  a  mere  question  of  fact;  and  if  the 
error  alleged  to  have  been  committed  in  the  case  be  of  that  descrip- 
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AI'PEARANOK. 


tion,  the  appellant  is  without  remedy.  Where,  however,  there  is  no 
conflict  of  evidence,  and  no  dispute  about  the  facts  of  the  case,  the 
conclusion  to  be  drawn  from  these  facts  is  a  question  of  law. 

Therefore,  where  upon  an  undisputed  state  of  facts,  the  decision  of 
the  judge  was  simply,  that  "  the  plaintiff  do  recover"  the  amount  of 
his  claim, — Held,  that  this  was  a  conclusion  of  law,  and  reviewable  iu 
the  Court  of  Appeals.  1854,  Pratt  a.  Foote,  5  Seld.,  463. 

10.  In  an  action  upon  a  joint  contract  against  several,  it  is  well  settled 
that  a  judgment  cannot  be  reversed  as  to  one,  and  affirmed  as  to  others, 
even  though  there  be  some  matter  of  discharge  as  to  one.     (Richard 
v.  Walton,  12  Johns.,  434  ;  Duncan  v.  Saudford,  14  Ib.,  417 ;  Cruik- 
shank  v.  Gardner,  2  Hill,  333)  ;  and  the  same  rule  applies  whether 
the  judgment  be  in  tort  or  on  contract.     (Sheldon  v.  Quinlen,  5  Hill, 
441 ;  Harman  v.  Brotherson,  1  Den.,  537.)     1853,  Geisler  a.  Acosta, 
5  Seld.,  227. 

11.  But,  where,  in  summary  proceedings  before  a  magistrate  to  recover 
possession  of  demised  premises,  the   magistrate   rendered  judgment 
against  all  four  defendants,  and  the  Supreme  Court  on  certiorari  erro- 
neously reversed  the  judgment  as  to  two  of  the  defendants,  but  af- 
firmed it  as  to  the  other  two, — Held,  on  writ  of  error,  that  the  reversal 
as  to  the  two  defendants,  being  erroneous,  was  no  ground  for  a  rever- 
sal of  the  judgment  as  to  the  other  two  against  whom  it  was  right. 
Ib.    Compare  Smith  v.  Huestis,  Hill  &  D.  Supp.,  236. 

12.  Where  a  judgment  is  reversed,  the  complaint  will  not  be  dismissed 
as  to  all,  though  necessarily  dismissed  as  to  some  of  the  defendants,  if 
on  the  facts  stated  in  it,  and  established  on  the  trial,  the  plaintiff  is 
entitled  to  some  relief  as  against  a  part  of  the  defendants.     As  to 
such  defendants,  the  action  will  be  retained,  that  the  plaintiff  may 
have  such  relief,  as  against  them,  as  he  may  establish  a  right  to.  1854, 
Williams  a.  Christie,  4  Duer,  29. 

CERTIORARI  ;  EXTENSION  OF  TIME  ;  NEW  YORK  COMMON  PLEAS  ;  NEW 
YORK  SUPERIOR  COURT,  2  ;  STAY  OF  PROCEEDINGS,  1,  2,  3. 

APPEARANCE. 
JUSTICE'S  COURT,  3  ;  MARRIED  WOMEN. 

ARREST. 

1.  It  is  not  necessary  that  the  papers  presented  as  the  basis  of  an  appli- 
cation for  an  order  of  arrest  on  the  ground  of  fraud,  should  make  out 
every  fact  entering  into  the  fraud  by  evidence  which  would  be  compe- 
tent to  establish  it  on  a  final  recovery.  Crandall  a.  Bryan,  Ante,  162. 
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ASSIGNMENT. 


2.  A  statement  of  facts  on  information  and  belief  may  be  sufficient  to 
authorize  an  arrest,  where  the  source  of  the  information  and  the 
grounds  of  belief  are  disclosed,  and  the  officer  is  satisfied,  in  the  ex- 
ercise of  a  sound  judicial  discretion,  that  the  facts  are  prima  facie  es- 
tablished. (Whitbeck  v.  Roth,  5  How.  Pr.  R.,  143.)  Ib. 

STATUTORY  CONSTRUCTION,  1. 

ASSIGNMENT. 
BANK,  9  ;  COMPLAINT,  17 ;  PARTIES,  3  ;  RECEIVER,  3,  5,  7. 

ATTACHMENT. 
COSTS,  9,  10,  11. 

ATTORNEY  AND  COUNSEL. 

1.  Where  it  is  doubtful  whether  an  attorney  is  in  the  right  in  a  claim 
set  up  by  him  against  his  client  for  fees  and  costs,  and  the  client  offers 
to  give  security  for  the  amount  shown  to  be  due,  the  attorney  should 
be  ordered  to  deliver  up,  on  security  being  given,  papers  on  which  he 
asserts  a  lien  for  the  amount  of  his  claim.     Cunningham  a.  Widing, 
Ante,  413.  • 

2.  Of  champerty,  and  of  agreements  between  attorney  and  client  for  con- 
tingent fees.     Benedict  v.  Stuart,  23  Barb.,  420. 

DECLARATION,  2  ;  INJUNCTION,  20  ;  MOTIONS  AND  ORDERS,  8 ;  MUNICI- 
PAL CORPORATION,  5,  6  ;  OFFICER,  6. 

ATTORNEY-GENERAL. 

1.  The  attorney-general  has  no  power  to  discontinue  proceedings  insti- 
tuted by  him  under  Laws  of  1853,  918,  ch.  466,  §  24,  to  close  the  busi- 
ness of  a  fire  insurance  company.     Case  of  the  Mechanics'  Fire  Insu- 
rance Company,  Ante,  444. 

2.  So  far  as  there  exists  a  discretionary  power  to  institute  and  control 
these  proceedings,  it  is  vested  in  the  comptroller  of  the  State,  and  not 
in  the  attorney-general.     Ib. 

AWARD. 

1.  An  award  of  arbitrators  will  not  be  annulled,  because  on  the  hearing 
witnesses  were  examined  without  being  sworn,  if  no  objection  was 
taken  to  the  examination  at  the  time.     1843,  Bergh  a.  Pfeiffer,  Hill 
&  D.,  Supp.,  110. 
You  V.— 38 
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2.  Nor  will  a  report  of  referees  be  set  aside  for  such  reason.     Ib. 

3.  Even  fraud  or  corruption  cannot,  according  to  the  better  opinion,  be 
set  up  against  an  award,  in  an  action  at  law.     The  party  averring  it 
must  bring  his  suit,  or  in  some  proper  way  assert  his  claim,  to  have 
the  award  set  aside.     (5  Wend.,  518.)     Certainly  nothing  else,  not  ap- 
pearing on  the  face  of  the  award,  can  be  pleaded  or  proved  against  it. 
(12  Wend.,  158.)     1856,  Owen  a.  Boerum,  23  Barb.,  187. 

4.  When  an  arbitrator  or  umpire  exceeds  his  authority,  the  effect  of  his 
act  to  avoid  his  award  is  the  same,  whether  the  error  was  committed 
consciously  or  through  mistake.     Borrowe  a.  Milbank,  Ante,  28. 

5.  A  lot  of  land,  subject  to  a  lease  containing  a  covenant  of  renewal,  at 
a  rent  to  be  agreed  upon  by  the  parties  or  fixed  by  arbitration,  is  not 
an  "  unencumbered"  lot ;  and  when  sold  to  the   tenant  holding  the 
covenant,  such  lot  cannot  be  deemed  to  have  been  sold  as  an  "  unen- 
cumbered" lot.     Ib. 

COMPLAINT,  9,  10,  11 ;  WRIT  OF  ERROR. 

BANK. 

1.  Amidst  a  general  suspension  of  specie  payments  by  banks,  the  mere 
fact  of  suspension  by  a  bank  of  circulation,  is  not  proof  of  insolvency. 
Livingston  a.  The  Bank  of  New  York,  Ante,  338. 

2.  Within  the  meaning  of  the  act  of  1849,  a  bauk  is  to  be  regarded  as 
solvent,  under  such  circumstances,  which  has  property  enough  to  satis- 
fy all  its  liabilities.     Ib. 

3.  The  provisions  of  2  Revised  Statutes,  464,  §§  39-47,  are  superseded 
by  the  act  of  1849,  as  to  all  cases  provided  for  by  the  latter  act.     Ib. 

4.  The  provisions  of  law  relative  to  proceedings  in  an  action  by  a  creditor 
against  a  bank  of  circulation, — stated.     Ib. 

5.  The  mere  failure  of  a  bank  to  pay  a  debt  due  from  it  on  demand,  is 
not  sufficient  to  authorize  proceedings  to  be  taken  against  it,  under 
section  7  of  Laws  of  1849,  ch.  226.     Case  of  the  Mechanics'  Bank  of 
Williamsburgh,  Ante,  374. 

6.  The  fact  of  refusal  to  pay,  continued  after  the  ten  days  specified  in 
the  act,  is  not  conclusive  evidence  of  insolvency ;   it  only  shifts  the 
burden  of  proof  from  the  applicant  to  the  bank.     Ib. 

7.  Wherever  the  existence  of  a  good  defence  to  the  demand  of  the  cred- 
itor of  a  bank  is  made  to  appear  on  proceedings  under  section  7  of 
Laws  of  1849,  ch.  226,  the  proceedings  taken  must  be  dismissed.     Ib. 

8.  Where  the  demand  of  a  creditor  of  a  bank  was  for  payment  of  a  sum 
of  money  held  by  the  bank,  but  claimed  from  them  also  by  third  par- 
ties,— Held,  that  the  bank  showed  a  good  defence  to  the  claim,  within 
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BOOKS,  ETC.,  APPERTAINING   TO    PUBUO    OFFICE. 

the  meaning  of  the  statute,  and  that  the  title  to  the  fund  could  not  be 
tried  in  the  proceedings  against  the  bank.     Ib.        x 
9.  A  bank  may  make  a  general  assignment  without  preferences.     The 
Bowery  Bank  Case,  Ante,  415. 

AFFIDAVIT  ;  CONSTITUTIONAL  LAW,  3  ;  COSTS,  4 ;  RECEIVER,  5,  6. 

BOOKS,  &c.,  APPERTAINING  TO  PUBLIC  OFFICE. 

1.  The  nature  and  course  of  the  proceedings  (authorized  by  1  Revised 
Statutes,  125,  part  1,  ch.  5,  tit.  6,  art.  5)  for  obtaining  the  delivery  to 
the  incumbent  of  a  public  office  of  books  or  papers  appertaining  to 
such  office, — considered.     The  People  on  ret.  Devlin  a.  Peabody,  Ante, 
194. 

2.  An  application  (under  1  Rev.  Stats.,  125,  §  56)  for  an  order  for  the 
delivery  of  the  books  and  papers  appertaining  to  an  office,  to  a  party 
who  has  succeeded  to  such  office,  must  be  denied,  unless  the  right  of 
the  applicant  to  such  relief  is  made  to  appear ;  even  though  the  claim 
of  the  respondent  to  hold  the  books,  &c.,  should  appear  to  be  equally 
defective.     Conover's  Case,  Ante,  73. 

3.  Where  it  appears  by  the  papers  submitted  on  an  application  for  an 
order  for  the  delivery  of  books  and  papers  appertaining  to  an  office, 
that  the  title  of  the  applicant  to  the  office  is  doubtful,  or  that  it  is  con- 
tested with  color  of  right,  the  officer  has  no  jurisdiction  to  grant  the 
order.     Devlin's  Case,  Ante,  281. 

4.  The  right  to  exercise  an  office  should  not  be  tried  on  an  application 
(under  1  Rev.  Stats.,  125,  §  56)  for  an  order  for  the  delivery  of  the 
books  and  papers  appertaining  to  such  office ;    but  should  be  deter- 
mined in  an  action  in  the  nature  of  quo  warranto.     Conover's.  Case, 
Ante,  73  ;  Devlin's  Case,  Ante,  281. 

5.  An  application  for  an  order  for  the  delivery  of  books  and  papers  ap- 
pertaining to  a  public  office  should  be  granted  only  in  favor  of  a  party 
who  is  in  actual  possession  of  the  office  in  question.     Conover's  Case, 
Ante,  73. 

6.  In  proceedings  under  1  Revised  Statutes,  125,  §  56,  by  a  party  suc- 
ceeding to  an  office,  to  get  possession  of  books  and  papers  appertaining 
to  it,  the  issuing  of  the  warrants  after  the  magistrate  has  decided  that 
the  applicant  is  entitled  to^  them,  is  a  ministerial  and  not  a  judicial 
act.     Ib. 

CONTEMPT,  3;  HABEAS  CORPUS;  INJUNCTION,  9,  10,  11,  12,  13,  14,  15, 
16,  17,  18,  19,  20;  OFFICER,  1,  2,  3,  4,  5 ;  PARTIES,  14,  15,  16,  17; 
SEARCH-WARRANT. 
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BOND. 

COMPLAINT,  15 ;  PARTIES,  4 ;  TRUSTEE,  2. 

BY-LAW. 

A  by-law  of  a  corporation  or  board  of  officers,  enacted  under  express  au- 
thority of  an  act  of  the  Legislature,  and  being  in  conformity  to  the 
power  conferred,  has  the  same  force  as  though  it  were  enacted  by  the 
Legislature.  McDermott  a.  The  Board  of  Police  for  the  Metropolitan 
Police  District,  Ante,  422. 

CAUSE  OF  ACTION. 

1.  Fraudulent  representations,  or  deceit,  accompanied  by  damage,  con- 
stitute a  good  ground  of  action  in  respect  to  a  sale  of  lands  as  much  as 
in  respect  to  personal  property.     Crandall  a.  Bryan,  Ante,  162. 

2.  Section  71  of  the  Code, — prohibiting  actions  to  be  brought  on  judg- 
ments without  leave  of  the  court, — is  applicable  to  judgments  recovered 
before  the  Code.     Finch  a.  Carpenter,  Ante,  225. 

CERTIORATE 

1.  The  writ  of  certiorari  is  the  appropriate  remedy  to  obtain  a  review 
by  the  Supreme  Court  of  the  decisions  and  proceedings  of  inferior 
tribunals  not   of  record.     The   People   on   rel    Devlin  a.  Peabody, 
Ante,  194. 

2.  A  certiorari  is  generally  allowed  as  a  matter  of  course,  unless  it  is 
apparent  to  the  court  that  injustice  will  be  done  by  granting  it.     Ib. 

3.  Whenever  after  the  granting  of  a  certiorari  it  is  made  to  appear  to 
the  court  that  the  writ  was  granted  before  the  proceedings  removed 
by  it  were  completely  terminated,  it  is  the  duty  of  the  court  to  direct 
a  super sedeas  of  the  writ  to  be  entered.     Ib. 

4.  A  common-law  certiorari  stays  the  proceedings  of  the  officer  or  court 
to  which  it  is  addressed.     Conover's  Case,  Ante,  182. 

5.  A  common-law  certiorari  served  after  the  decision  and  before  issuing 
the  warrants,  suspends  the  power  of  the  magistrate  at  that  point.     Ib. 

6.  It  may  not  suspend  the  proceedings  jn  the  midst  of  a  trial,  but  at 
the  end  of  it  its  operation  is  to  suspend  them  at  once.     Ib. 

7.  If  served  at  any  time  before  execution,  or  process  in  the  nature  of  ex- 
ecution is  issued,  it  stays  the  issuing.     Ib. 

8.  An  order  made  by  the  court  allowing  the  writ,  that  it  shall  not  be 
deemed  to  operate  as  a  stay,  does  not  alter  or  modify  the  operation  of 
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CHANCERY. 


it  in  that  respect ;  especially  if  such  order  is  made  after  the  writ  is 
allowed  and  served.     Ib. 

9.  Whether  a  conditional  or  partial  allowance,  so  that  the  writ  shall  not 
stay  proceedings,  can  be  made  in  any  case, —  Query?     Ib. 

10.  Where  an  application  for  a  writ  of  certiorari  was  accompanied  with 
an  application  for  a  stay  of  proceedings,  which  was  refused, — Held, 
that  the  intention  of  the  court,  as  shown  by  refusing  the  stay,  did  not 
change  the  effect  of  the  writ     Ib. 

APPEAL,  5  ;  INJUNCTION,  1. 

'-•• 

CHANCERY. 

Of  the  jurisdiction  of  the  Corirt  of  Chancery  to  grant  relief  in  a  case 
where  the  grantee  of  a  water  privilege  under  a  reservation  of  a  certain 
quantity  of  water,  is  charged  with  having  diverted  a  part  of  the  water 
so  reserved  from  the  use  of  the  grantor  ; — and  of  the  proper  proceed- 
ings to  determine  such  a  controversy.  1854,  Olmsted  a.  Loomis, 
5  Seld.,  423. 

TRUSTEE. 

CHATTEL  MORTGAGE. 

1.  The  filing  a  chattel  mortgage  under  the  act  of  1833,  is  not  a  substi- 
tute for  taking  possession,  and  does  not  enable  the  mortgagor  to  con- 
tinue possession  ;  it  only  adds  a  new  substantive  ground  upon  which  the 
mortgage  must  be  declared  void  if  the  direction  of  the  statute  is  not 
followed.     Thompson  o.  Van  Vechten,  Ante,  458. 

2.  If  the  mortgage  is  duly  filed,  the  mortgagee  is  placed  in  a  position  to 
excuse  his  omission  to  take  possession ;  if  it  is  not  filed,  he  cannot  be 
admitted  to  explain  it.     Ib. 

3.  Although  a  mortgagee  is  exempted  from  the  necessity  of  taking  pos- 
session under  the  statute  of  1830,  he  must  yet  file  and  refile  his  mort- 
gage to  prevent  the  priority  of  a  subsequent  bona  fide  mortgage  given 
by  the  vendee  of  his  mortgagor.     Ib. 

4.  Under  the  act  of  1833,  the  filing, of  a  chattel  mortgage  of  a  previous 
date  renders  it  a  mortgage  as  of  the  day  of  filing,  and  gives  it  precisely 
the  same  force  and  effect -as  if  it  were  then  dated  and  filed.     Ib. 

5.  Under  the  provisions  of  2  Revised  Statutes,  136,  §§  5,  6, — designa- 
ting the  creditors  of  a  vendor  of  chattels,  who  may  avail  themselves  of 
the  neglect  of  a  mortgagee  to  take  and  hold  possession, — creditors  who 
become  such  at  any  time  while  the  possession  still  remains  in  the  mort- 
gagor, are  included.     Ib. 
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6.  The  term  w  creditors"    in  the  above-mentioned  provisions  embraces 
simple  contract  creditors,   although  these  cannot  assert  their  rights 
until  they  have  obtained  judgment,  and,  as  to  personal  property,  exe- 
cution.    Ib. 

7.  The  holder  of  a  promissory  note  for  value  may  be  a  creditor  within 
the  above-mentioned  provisions,  although   the  note  does  not  become 
due  until  after  the  mortgagor's  possession  has  terminated.     Ib. 

S.  The  creditors  in  whose  favor  a  chattel  mortgage  is  to  lose  validity 
unless  refiled  (under  2  Revised  Statutes,  136,  §  11),  are  the  same  as 
•  the  creditors  against  whom  it  is  declared  to  be  originally  invalid  un- 
less filed  (under  2  Revised  Statutes,  136,  §§  5,  6).     Ib. 

9.  The  act  of  Congress  of  July  29,  1850  (9  U.  S.  Stats.,  440),— relating 
to  the  recording  of  conveyances  and  mortgages  upon  vessels, — pre- 
scribes, as  to  all  vessels  of  the  United  States,  a  rule  as  obligatory  upon 
the  State  tribunals  as  upon  those  of  the  United  States  ;  but  it  does  not 
supersede  or  abolish  statutory  regulations  of  a  State  upon  the  same 
subject  which  are  not  inconsistent  with  it. 

Hence,  if  a  mortgage  of  a  vessel  is  not  registered  at  the  custom- 
house, as  required  by  the  act,  it  will  be  invalid  as  to  purchasers  or 
mortgagees  without  notice,  although  every  State  law  may  have  been 
complied  with  ;  and  on  the  other  hand,  although  it  is  registered  at  the 
custom-house,  yet  if  a  State  statutory  requisition  has  been  neglected, 
the  mortgage  will  give  place  to  a  subsequent  transfer  or  mortgage  also 
registered,  and  in  respect  to  which  the  State  law  has  been  fulfilled.  Ib. 

CLAIM  AND  DELIVERY. 

1.  Although  before  the  Code  the  sheriff  could  not  be  made  liable,  as  a 
trespasser,  for  taking  the  goods  described  in  a  writ  of  replevin,  from 
the  possession  of  a  third  person,  claiming  to  be  the  owner,  yet  in  the 
action  which  the  Code  has  substituted  for  that  of  replevin,  he  can  only 
take  the  property  described  in  the  affidavit  of  the  plaintiff,  when  it  is 
found  in  the  possession  of  the  defendant  himself  or  of  his  agent.    1855, 
King  a.  Orser,  4  Duer,  431. 

2.  The  provisions  of  section  216  of  the  Code,  requiring  that  when  the 
property  taken  by  the  sheriff  is  claimed  by  any  other  person  than  the 
defendant  and  his  agent,  such  person  shall  make  and  serve  upon  the 
sheriff  an  affidavit,  showing  his  title  to  the  property  and  his  right  to 
the  possession,  are  only  applicable  when  the  property  is  taken  by  the 
sheriff,  in  the  proper  discharge  of  his  duty,  from  the  possession  of  the 
defendant  or  of  his  agent.     Ib. 

CONTINUANCE  ;  JUDGMENT,  1,  2. 
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1.  The  provisions  of  2  Revised  Statutes,  482,  §  10 — relative  to  the  forms 
of  declarations  in  actions  for  statute  penalties — are  not  abrogated  by 
the  Code ;  and  the  method  of  declaring  authorized  by  them  is  still 
proper.     The  People  a.  Bennett,  Ante,  384. 

2.  A  complaint  against  the  owner  of  premises  leased  to  a  third  person, 
to  recover  damages  sustained  by  plaintiff  by  the  falling  of  a  part  of  the 
building  through  want  of  repairs,  is  bad  on  demurrer,  unless  it  states 
facts  from  which  the  court  can  say  that  the  owner  was  bound  to  keep 
the  premises  in  repair.     Casey  a.  Mann,  Ante,  91. 

3.  A  mere  general  allegation  that  defendant  was  bound   to  keep  the 
premises  in  repair,  is  insufficient.    Ib. 

4.  Although  a  defendant  in  an  answer  under  oath  is  not  permitted  to 
answer  upon  information  as  to  facts  within  his  personal  knowledge,  no 
such  rule  is  applicable  to  averments  in  a  complaint ;  and  so  applied,  the 
rule  •would  be  arbitrary  and  senseless.     Whether  the  material  facts 
stated  in  a  complaint  are  stated  upon  information  or  knowledge,  it  is 
equally  the  existence  of  the  facts  that  is  averred  and  that  the  plaintiff 
is  bound  to  prove  on  the  trial.     1855,  The  New  York  Marbled  Iron 
Works,  4  Duer,  362. 

5.  A  defendant  has  a  right  to  consider  the  complaint  which  is  served 
upon  him  or  his  attorney,  as  that  which  alone  he  is  required  to  answer ; 
and  it  is  upon  the  issues  raised  by  his  answer  to  this  complaint  that 
the  cause  must  be  tried.     1 855,  Trowbridge  a.  Diclier,  4  Duer,  448. 

6.  A  receiver  or  other  party  commencing  a  suit  in  this  court  under  any 
special  authority,  must  duly  allege  his  authority  in  his  complaint,  and 
in  a  traversable  form  (Gilbert  v.  Fairchild,  4  Den.,  80 ;   White  v.  Joy, 
3  Kern.,  83) ;  and  if  issue  be  taken  upon  such  allegation,  it  must  be 
proved  on  the  trial  as  much  as  any  other  traversable  fact.     Bangs  a. 
Mclntosh,  23  Barb.  591. 

Y.  Where  a  special  contract  has  been  rescinded  or  abandoned  by  the 
parties,  or  put  an  end  to  by  the  wrongful  act  of  the  defendants,  the 
plaintiff  may  resort  to  the  common  counts.  So  where  the  work  has 
been  completely  executed ;  so  also  where  the  work  has  been  done  pur- 
suant to  the  contract,  except  as  to  time,  and  the  defendant  permits  it 
to  be  done  after  the  time  has  expired,  the  common  counts  are  suffi- 
cient :  and  yet,  in  the  two  latter  cases,  the  contract  being  still  a  sub- 
sisting one,  the  plaintiff  must  produce  it  upon  the  trial,  in  order  that  it 
may  be  seen  whether  the  work  has  been  done  in  pursuance  of  it,  and 
whether  the  stipulated  time  and  mode  of  payment  are  such  as  to  war- 
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rant  a  recovery  without  declaring  specially  on  the  contract,  and  for  the 
further  purpose  of  fixing  the  amount  of  damages. 

But  if  the  contract  contain  such  special  provisions  as  require  an  al- 
legation of  performance  before  the  plaintiff  would  be  entitled  to  recov- 
er, then  the  proper  mode  of  declaring  is  on  the  contract  itself,  and  not 
on  the  general  counts.  (Livingston  a.  Livingston,  10  J.  R.,  36  ;  Smith 
a.  Smith,  1  Sandf.  S.  C.  72.,  206;  Ladue  a.  Seymour,  24  Wend.  60; 
Jewett  a.  Schroeppel,  4  Cow.,  564 ;  Coon  a.  Greenman,  7  Wend.,  121 ; 
Merrill  a.  Ithaca  and  Oswego  R.R.  Co.,  16  Wend.,  586.) 

Such  was  clearly  the  rule  before  the  Code,  and  although  the  same 
specialty  in  pleading  may  not  now  be  required,  the  same  certainty  in 
the  statement  of  material  matters  is  still  required.  The  plaintiff  is 
now  obliged  to  state  the  facts  which  constitute  his  cause  of  action ; 
•which  means,  as  has  been  well  expressed,  "  the  facts  to  which  the  law 
is  to  be  applied,  and  from  which  the  judgment  of  the  court  is  to  be 
deduced."  1855,  Adams  a.  The  Mayor,  &c.,  of  the  City  of  New 
York,  4  Duer,  295. 

8.  It  cannot,  with  propriety,  be  said  that  the  plaintiff  has  fully  stated 
the  facts  constituting  his  cause  of  action,  if  his  right  to  a  recovery 
depends  upon  a  fulfilment  of  special  stipulations  in  a  written  contract, 
and  he  omits  to  state  the    contract  itself,  and  allege  a  compliance 
with  its  conditions  as  part. of  his  case.     The  rule  is  the  same  now 
as  it  was  before  the  Code.     Where  the  contract,  supposing  it  to  be 
fully  executed,  contains  no  special  stipulation  or  condition  requiring 
an  averment  of  performance  or  fulfilment,  a  complaint  in  the  general 
form  for  work  or  labor,  stated  with  sufficient  particularity  to  enable 
the  court,  if  the  facts  be  admitted  or  proved,  to  render  judgment, 
would  be  sufficient  now,  as  a  declaration  on  the  common  counts  would 
have  been  before  the  Code ;  though  the  production  on  the  trial  would 
be  still  necessary,  for  the  reasons  above  stated.     But  where  the  con- 
tract contains  special  stipulations    or  provisions,   a   compliance  with 
which  is  necessary  to  be  shown  before  the  plaintiff  would  be  entitled 
to  a  verdict,  then  the  contract  becomes  necessarily  a  part  of  the  plain- 
tiff's case,  and  should  be  set  out  at  length,  or  in  substance,  with  prop- 
er averments,  to  show  that  the  conditions  to  the  plaintiff's  rights  of  re- 
covery have  all  been  -complied  with.     Such  a  contract  and  such  a 
performance  or  fulfilment  of  conditions  become  facts- constituting  the 
plaintiff's  cause  of  action.     Adams  a.  The  Mayor,  &c.,  of  the  City  of 
New  York,  4  Duer,  295. 

9.  As  a  general  rule,  where  an  action  is  founded  upon  an  award,  its 
true  character,  as  the  act  of  an  umpire  or  of  arbitrators,  must  be  set 
forth  in  the  complain^  in  order -that  a  defence  adapted  to  its  true 
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character  may  be  set  up  in  the  answer.  The  defence  to  an  action 
upon  an  award,  purporting  to  have  been  made  by  arbitrators,  whether 
by  all  or  a  majority  of  them,  may  be  wholly  different  from  any  that 
would  have  been  competent  to  the  defendant,  had  the  action  been 
founded  upon  an  award  made  by  an  umpire.  And  when  a  complaint 
sets  forth  an  award  as  made  by  an  umpire,  and  claims  its  performance 
or  damages  for  its  breach,  an  allegation  in  the  answer,  or  facts  tending 
to  prove  that  the  award,  treating  it  as  in  fact  made  by  arbitrators,  was 
wholly  void,  may  be  justly  censured  as  vicious  pleading.  Such  alle- 
gations, as  raising  no  issue  pertinent  to  the  complaint,  would  either  be 
stricken  out  as  irrelevant,  or  would  render  the  answer  bad  upon  de- 
murrer. 1855,  Lyon  a.  Blossom,  4  Duer,  318. 

10.  Hence  where  the  complaint  set  up  the  award  in  suit  as  the  award  of 
an  umpire,  but  the  submission  produced  in  evidence  on  the  trial  au- 
thorized a  third  person  to  be  selected  by  the  two  arbitrators  to  act 
with  them  as  arbitrator,  not  as  umpire, — Held,  that  the  variance  was 
material,  and  the  evidence  should  have  been  rejected,  and  the  com- 
plaint dismissed. '  Ib. 

11.  In  an  action  brought  to  set  aside  an  award  of  an  umpire,  to  whom 
it  was  submitted  "  to  value  a  lot  of  land  at  its  full  and  fair  W9rth  at 
private  sale,  considering  the  same  as  an  unencumbered  lot,"  the  com- 
plaint charged  that  his  valuation  "  was  not  made  upon  considering  the 
same  as  an  unencumbered  lot,  but     *     *     *     *     at  a  less  value,  and 
such  valuation  was  without  his  powers  as  umpire." 

Held,  upon  demurrer,  that  the  complaint  sufficiently  showed  that 
the  umpire  had  exceeded  his  authority.  Borrowe  a.  Milbank,  Ante,  28. 

12.  A  complaint  upon  a  cause  of  action  which  accrued  more  than  six 
years  previous  to  the  commencement  of  the  suit,  contained  the  allega- 
tion, inserted  for  the  purpose  of  anticipating  the  defence  of  the  statute 
of  limitations,  that  "  the   defendants  have  not  resided,   at  any  time 
within  -six  years  before  the  commencement  of  this  action,  in  the  State 
of  New  York." 

Held,  that  the  allegation  was  irrelevant,  and  should  be  stricken  out 
accordingly.     Butler  a.  Mason,  Ante,  40. 

13.  An  averment  in  an  action  against  an  endorser,  that  the  note  was  pre- 
sented to  the  maker  and  payment  demanded,  is  proper,  when  it  was 
in  fact  presented  at  his  last  place  of  residence  and  business,  from  which 
he  had  then  recently  removed,  and  after  diligent  inquiry  he  could  not 
be  found,  so  that  it  could  be  presented  to  him  personally.     1855,  Pa- 
ton  a.  Lent,  4  Duer,  231. 

14.  The  averment  that  a  defendant  endorsed  a  note,  does  not  mean  that 
he  merely  wrote  his  name  on  the  back  of  it,  but  that  he  transferred 
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the  note  with  his  name  so  written  by  a  proper  delivery;  and,  taken  in 
connection  with  the  averment  that  the  plaintiffs  are  the  owners  and 
holders  of  the  note,  is  equivalent  to  saying  that  he  endorsed  and  de- 
livered it  to  them.  (Griswold  v.  Laverty,  12  N.  Y.  Leg.  Obs.,  316  ; 
Marston  v.  Allen,  8  Mees.  &  W.,  and  cases  cited.)  1855,  New  York 
Marbled  Iron  Works  a.  Smith,  4  Duer,  362. 

15.  What  is  a  sufficient  averment  of  the  performance  of  conditions  pre- 
cedent in  a  bond  in  suit,  where  the  complaint  is  not  drawn  under  sec- 
tion 162  of  the  Code.     Hatch  a.  Peet,  23  Barb.,  575. 

16.  A  complaint  upon  a  policy  of  insurance  stated  that  defendants  did 
insure  the  said  R.  C.  against  loss  or  damage  by  fire  "on  his  three  story 
and  attic  stone  building,  and  also  on  his  water-wheel,  and  on  a  frame 
one-story  building  attached,  occupied  by  the  said  assured  :" 

Held,  on  demurrer,  that  this  was  a  sufficient  averment  of  the  as- 
sured's  interest  in  the  property.  Conceding  that  since  the  statute  to 
prevent  betting  and  gaming,  it  is  necessary  in  a  complaint  on  a  policy 
of  insurance  to  negative  the  idea  that  the  contract  was  one  within  the 
prohibition  of  the  statute,  still  any  words  in  the  complaint  from  which 
a  negative  could  be  inferred,  would  be  sufficient.  In  the  present  com- 
plaint, the  word  "  his"  prefixed  to  the  designation  of  the  property  in- 
sured, and  the  allegation  that  it  was  occupied  by  the  assured,  con- 
tained a  sufficient  averment  of  interest.  Occupancy  is  prima  facie 
evidence  of  title,  and  the  word  "  his" — it  was  said — was  very  signifi- 
cant. Together,  they  might  be  considered  as  a  general  averment  of 
interest.  If  too  general,  that  was  not  a  cause  of  demurrer.  For  that 
defect,  defendant  should  have  moved  to  reform  the  complaint.  1856, 
Fowler  a.  The  New  York  Indemnity  Insurance  Company,  23  Barb., 
143. 

17.  In  a  complaint  on  a  policy  of  insurance  by  an  assignee  of  the  policy, 
an  averment  that  the  assured  "  duly  assigned  and  transferred"  to  the 
plaintiff  "  all  his  interest"  in  the  policy,  indicates  that  the  assignment 
was  by  a  sealed  instrument,  and  from  that  fact  a  consideration  for  the 
assignment  will  be  inferred.     Ib. 

18.  A  complaint  alleged  that  upon  the  death  of  W.  J.  the  title  of  the 
premises  in  question  descended  to  F.  as  sole  heir  at  law,  subject,  &c. 

Held,  that  the  fact  that  F.  was  the  sole  heir  at  law  of  W.  J.  was  here 
substantially  alleged.  No  one  could  fail  to  see  that  such  was  the  in- 
tention of  the  pleader.  Less  strictness  should  be  required  in  consider- 
ing such  a  question  after  the  defendant  has  answered  upon  the  merits, 
and  waits  until  the  trial  to  raise  it,  than  if  the  question  was  presented 
by  demurrer  to  the  complaint.  It  is  only  such  defects  in  the  complaint 
as  are  incurable,  that  the  defendant  can  take  advantage  of  on  the  trial. 
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(Burnham  v.  De  Bevoise,  8  How.  Pr.  R.,  159;  Lawrence  v.  Wright, 
2  Duer,  673.)  1856,  St.  John  a.  Northnip,  23  Barb.,  25. 
19.  Where  a  complaint  in  ejectment  described  the  premises  as  about  fifty 
acres  in  the  southern  part  of  a  lot,  which  was  fully  and  perfectly  de- 
scribed ; — Held,  that  this  was  a  sufficient  description  ;  but  .if  necessary, 
the  complaint  could  be  amended  by  striking  out  the  word  "  about." 
76. 

AMENDMENT,  1,  2;  DECLARATION;  MOTIONS  AND  ORDERS,  15,  16;  PAR- 
TIES, 19;  PLEADING;  VARIANCE. 

CONDITION  PRECEDENT. 
COMPLAINT,  7,  8,  15. 

CONSTITUTIONAL  LAW. 

1.  The  Supreme  Court  is  bound,  when  called  upon  in  due  form  to  do  so, 
to  pronounce  invalid  all  acts  of  the  Legislature  clearly  conflicting  with 
the  fundamental  law  of  the  constitution.     Clarke  a.  The  City  of  Roch- 
ester, Ante,  107. 

2.  But  the  court  can  declare  an  act  of  the  Legislature  void,  only  when  it 
violates  the  constitution  clearly,  palpably,  plainly,  and  in  such  manner 
as  to  leave  no  doubt  or  hesitation  on  the  minds  of  the  members  of  the 
court.     Ib. 

3.  Whether  under  the  federal  constitution,  and  the  provisions  of  section 
5  of  article  8  of  the  New  York  constitution  of  1846, — prohibiting  the 
passage  of  any  law  sanctioning  the  suspension  of  specie  payments  by 
any  person,  association,  or  corporation  issuing  bank  notes  of  any  de- 
scription,— the  Legislature  may  authorize  a  suspension  by  such  asso- 
ciation or  corporation  on  its  debts  other  than  bank  notes, —  Query? 
Livingston  a.  The  Bank  of  New  York,  Ante,  338. 

CONTEMPT. 

1.  Where  an  injunction  against  the  further  prosecution  of  a  legal  pro- 
ceeding is  served  upon  the  promovent  therein,  it  is  his  duty  not  only 
to  refrain  from  taking  any  further  active  part  in  the  proceeding  en- 
joined, but  also  to  direct  the  officers  of  court,  and  others  who  act  in  the 
proceeding  at  his  instance  and  under  his  control,  to  delay  any  further 
steps  in  the  matter,  pending  the  injunction.     The  Mayor,  &c.,  of  the 
City  of  New  York  a.  Conover,  Ante,  244. 

2.  If  it  appears  that  the  party  has  stood  by  and  allowed  a  process  over 
which  he  had  control  to  be  executed  after  he  has  himself  been  served 
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with  an  injunction  restraining  ity  he  is  guilty  of  disobedience  to  the 
order,  and  may  be  punished  as  for  a  contempt.     Ib. 

3.  To  assume  the  custody  of  the  room  appropriated  to  a  public  office, 
and  containing  the  books  and  papers  relating  thereto,  after  service  of 
an  injunction  forbidding  the  party  to  interfere  with  those  books  and 
papers,  is  a  violation  of  the  injunction,  although  the  party  does  not 
touch  the  books  and  papers,  or  allow  others  to  do  so.     Ib. 

4.  It  is  contempt  of  court  for  a  person  who  knows  of  the  existence  of  an 
order  in  the  hands  of  an  officer  intending  to  serve  the  same  upon  him, 
to  prevent,  wilfully  and  by  open  force,  either  made  or  directed,  the 
service  of  such  process.     Conover  a.  Wood,  Ante,  84. 

5.  But  it  is  essential  to  constitute  the  offence  in  such  case  that  the  party 
should  be  aware  that  the  officer  was  desirous  to  serve  him.     Ib, 

6.  On  an  appeal  from  a  commitment  for  contempt  in  disobeying  an  in- 
junction, the  question   of  jurisdiction  does  not  involve  the   inquiry 
whether  the  case  made  by  the  complaint  entitled  the  plaintiffs  to 
relief,  but  only   whether   the   court   had   power   to   decide    whether 
it  entitled  them  to  relief  or  not.     1853,  The  People  a.  Sturtevant, 
5  Seld.,  263. 

7.  What  acts  on  the  part  of  members  of  the  common  council  of  a  muni- 
cipal corporation,  in  violation  of  an  injunction  forbidding  them  to  grant 
the  right  to  construct  a  railroad  within  the  city  limits,  will  amount  to 
a  contempt  of  court     Ib. 

COSTS,  12,  13;  MOTIONS  AND  ORDERS,  10. 

CONTINUANCE. 

An  action  for  the  recovery  of  possession  of  specific  personal  property 
against  a  sole  defendant,  wholly  abates  if  the  defendant  dies  before 
verdict  or  judgment;  and  the  court  has  no  power  in  such  case  to  order 
the  action  to  be  continued  against  the  personal  representatives  of  de- 
fendant. Hopkins  a.  Adams,  Ante,  351. 

CORPORATION. 

1.  A  stockholder  in  a  moneyed  corporation  can  only  claim  the  interven- 
tion of  the  court  to  protect  the  corporate  property  from  the  acts  of  the 
corporate  officers,  in  cases  where  it  is  threatened  with  waste  or  mis- 
application.     Carpenter  a.  The  New  York  &  New  Haven  Railroad 
Company,  Ante,  277. 

2.  The  provisions  of  the  constitution  relative  to  trial  by  jury  do  not  ap- 
ply to  proceedings  to  close  the  business  of  a  corporation  on  the  ground 
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of  insolvency.     Case   of   the  Mechanics'   Fire   Insurance   Company, 
Ante,  444. 

ATTORNEY-GENERAL,  1,  2 ;  BANK  ;  EVIDENCE,  tit.  IN  CERTAIN  ACTIONS, 
3  ;  INJUNCTION,  21,  22,  23  ;  RECEIVER,  1,  2. 

COSTS. 

1.  Costs  are  taxable  under  the  statutes  in  force  at  the  time  of  the  taxa- 
tion.    Steward  a.  Lamoreaux,  Ante,  14  ;  Crary  a.  Norwood,  Ante,  219. 

2.  Under  the  Code  of  1849,  when  in  an  action  for  trespass  against  sev- 
eral who  answer  together  by  a  single  attorney,  the  plaintiff  recovers 
against  some  of  the  defendants  and  the  others  are  acquitted,  the  de- 
fendants acquitted  are  entitled  of  course  to  costs  against  the  plaintiffs 
whether  the  answers  were  separate  or  not.     1854,  Daniels  a.  Lyon, 
5  Seld.,  549. 

3.  Where,  on  a  decision  overruling  a  demurrer  to  an  answer,  leave  is 
given  to  the  plaintiff  to  withdraw  his  demurrer  on  payment  of  costs, 
the  defendant  is  not  entitled  to  claim  costs  before  notice  of  trial,  but 
may  demand   costs  for  subsequent  proceedings  before  trial,  together 
with  a  trial  fee.     Crary  a.  Norwood,  Ante,  219. 

4.  An  action  brought  in  behalf  of  a  bank,  in  the  name  of  its  president, 
is  not  an  action  prosecuted  in  another's  right  so  as  to  excuse  the  plain- 
tiff from  paying  costs.     Lowerre  a.  Vail,  Ante,  229. 

5.  Under  what  circumstances  the  court  should  grant  plaintiff  leave  to 
discontinue  his  action  without  payment  of  costs.     Ib. 

6.  Costs  should  not  be  awarded  to  relator  on  granting  a  writ  of  manda- 
mus against  a  public  officer,  where  it  appears  that  his  refusal  to  com- 
ply with   the  demand  of  relator  was  conscientious,  and  was  founded 
on  reasonable  grounds.   The  People  on  rel.  Smith  a.  Flagg,  Ante,  232. 

7.  Of  the  allowance  of  costs  and  extra  allowances  in  an  action  by  the 
people  of  the  State  for  the  repeal  of  letters-patent  granting  lands.  1853, 
The  People  a.  Clark,  5  Seld.,  349.  * 

8.  How  costs  are  to  be  awarded  in  interpleader  suits.    Miller  a.  Watts, 
4  Duer,  203. 

9.  Under  section  308  of  the  Code  (as  amended  1857)  the  plaintiff  in  an 
action  in  which  a  warrant  of  attachment  has  been  issued,  is  entitled 
to  charge  an  allowance,  as  authorized  by  that  section,  tender  of  debt 
and  costs,  before  the  time  to  answer  has  expired.     Brace  a.  Beatty, 
Ante,  221. 

10.  But  the  percentage  is  to   be   computed  upon   the   amount  which 
plaintiff  is  entitled  to  recover,  not  upon  the  value  of  the  property 
attached.     Ib.  • 
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11.  Whether  the  value  of  the  property  attached  may  control  the  amount 
of  the  percentage,  where  such  value  is  less  than  the  sum  plaintiff  is 
entitled  to  recover;  or  where  the  summons  in  the  action  is  not  person- 
ally served,  and  defendant  does  not  appear; — Query?     Ib. 

12.  Reasonable  counsel   fees  form  a  part  of  the  expenses  to  which,  in 
proceedings  for  a  contempt  under  the  statute,  an  aggrieved  party,  at 
whose  instance  an  attachment  is  issued,  and  by  whom  it  is  prosecuted 
to  judgment,  is  justly  entitled.    1854,  Davis  a.  Sturtevant,  4  Duer,  148. 

13.  Hence  if  the  costs  and  expenses  included  in  a  fine  imposed  by  the 
court  under  section  21,  are  paid  to  the  aggrieved  party,  his  accept- 
ance of  the  payment  is  a  bar  to  his  recovery  of  costs  and  expenses,  in 
an  action  under  section  29,  upon  a  bond  given  for  the  appearance  of 
the  defendant  upon  the  return  of  an  attachment.     And  if  such  pay- 
ment is  accepted  after  a  judgment  for  costs  and  expenses  in  an  action 
upon  the  bond,  the  court  will  permit  an  execution  to  be  issued  only  for 
the  costs  of  the  action.     Ib. 

14.  Where   defendant  subpoenaed  seventeen  witnesses   upon   an    issue 
which  had  been  previously  found  against  him  on  a  former  trial  of  an- 
other action  presenting  the  same  issue,  when  he  had  examined  twelve, 
but  the  court  allowed  him  to  examine  five   of  the  seventeen  only, — 
Held,  that  he  should  be  allowed  to  tax  witness  fees  for  all  the  seven- 
teen.    Lowerre  a.  Vail,  Ante,  227. 

COUNTER-CLAIM. 

1.  In  an  action  to  recover  possession  of  a  chattel,  an  answer  which  merely 
sets  up  a  lien  upon  the  chattel  under  which  defendant  claims  to  hold 
the  chattel,  and  claims  judgment  in  defendant's  favor  with  damages 
for  the  taking  of  the  chattel  from  him  in  the  action,  does  not  set  up  a 
counter-claim  ;  and  no  reply  to  such  an  answer  is  requisite.    De  Leyer 
a.  Michaels,  Ante,  203. 

2.  Acts  on  the  part  of  a  landlord,  disturbing  the  tenant  in  the  beneficial 
enjoyment  of  the  demised  premises,  cannot  be  set  up  as  ground  of  re- 
coupment, unless  such  acts  amount  to  an  eviction.     Edgerton  a.  Page, 
Ante,  1. 

3.  Nor  can  they  be  the  basis  of  a  counter-claim  under  the  Code.     Ib. 

COUNTY  COURT. 

So  much  of  the  code  of  procedure  as  confers  upon  county  courts  jurisdic- 
tion of  suits  for  the  foreclosure  of  mortgages,  is  unconstitutional  and 
void.  At  the  time  of  the  adoption  of  the  present  constitution,  actions 
to  foreclose  mortgages  and  sell  the  -mortgaged  premises  formed  an  or- 
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dinary  class  of  cases  in  equity,  and  cannot  be  considered  as  "  special 
cases"  within  the  meaning  of  section  16  of  article  6  of  the  constitution, 
— which  declares  that  county  courts  shall  have  no  original  civil  juris- 
diction except  in  such  special  cases  as  the  Legislature  may  provide, — 
as  that  section  has  been  construed  by  the  Court  of  Appeals  in  Kundolph 
v.  Thalheimer  (2  Kern.,  593).  1856,  Hall  v.  Nelson,  23  Barb.,  88. 

APPEAL,  6,  7,  8. 

COURT. 

1.  Where  several  courts  in  this  State  have  concurrent  jurisdiction  as  to 
a  subject  of  litigation,  the  court  first  having  possession  of  it,  if  it  have 
power  to  administer  all  the  relief  required,  should  retain  it  and  carry 
the  litigation  to  its  conclusion  there.     Conover  a.  The  Mayor,  <fec.,  of 
New  York,  Ante,  393. 

2.  If  proceedings  be  commenced  in  a  second  court  respecting  the  same 
matter  which  is  a  subject  of  litigation  between  the  same  parties  in  the 
first  court,  the  plaintiff  in  such  suit  will  be  restrained  by  injunction 
from  prosecuting  the  suit  in  the  second  court.     Ib. 

3.  The  party  seeking  to  divert  the  litigation  from  the  court  in  which  it 
had  its  origin,  will  be  so  restrained  whether  he  be  plaintiff  or  defendant 
in  the  first  court;  and  a  fortiori,  he  will  be  so  restrained  if  he  be  plain- 
tiff in  the  first  court ;   and  especially  if  such  resort  be  attempted  after 
a  decision  in  a  preliminary  stage  of  the  case  adverse  to  his  claims.    Ib. 

4.  What  may  be  the  powers  of  the  second  court,  and  whether  it  have 
equity  jurisdiction  or  not,  is  unimportant.     Ib. 

5.  If  the  powers  of  the  court  first  in  possession  be  adequate,  its  duty  is  to 
retain  the  litigation,  draw  it  wholly  to  itself,  and  conclude  it  there.   Ib. 

CONSTITUTIONAL  LAW,  1,  2 ;  COUNTY  COURT;  NEW  YORK  DISTRICT  COURT; 
NEW  YORK  COMMON  PLEAS  ;  NEW  YORK  SUPERIOR  COURT  ;  SUPREME 
COURT. 

COURT  OF  APPEALS. 
APPEAL,  9. 

DAMAGES. 

What  damages  might  be  assessed  against  a  defendant  in  ejectment  on 
the  execution  of  a  writ  of  inquiry,  upon  an  inquisition  to  assess  the 
value  of  the  mesne  profits  of  the  premises  pursuant  to  2  Revised  Stat- 
utes, 311,  §  52.  1844,  Ryers  a.  Wheeler,  Hill  &  £>.,  Supp.,  389. 
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DEBTOR  AND  CREDITOR. 

BANK  ;  CHATTEL  MORTGAGE  ;  INSOLVENT'S  DISCHARGE  ;  JUDGMENT,  8,  9, 
10,  11,  12,  13,  14. 

DECLARATION. 

1.  What  was  sufficient  as  a  description  of  the  notes  in  suit  in  the  decla- 
ration in  an  action  of  trover  for  bank  notes.     1844,  Dows  a.  Bignall, 
Hill  &  £>.,  Supp.,  407. 

2.  What  was  necessary  to  be  shown  in  a  declaration  under  the  former 
practice,  in  an  action  against  an  attorney  employed  to  examine  a  title 
and  procure  a  conveyance.      1843,  Elder  a.  Bogardus,  Hill  &  D., 
Suppn  116. 

COMPLAINT. 

DEFAMATION. 
ANSWER,  2,  3  ;  DEMURRER  ;  PLEADING,  4,  5. 

DEFENCE. 

1.  That  all  parties  executing  a  deed,  did  so  by  mistake,  in  consequence 
of  the  scrivener  having  so  drawn  it  that  the  covenants  were  inverted, 
is  a  good  defence  under  the  plea  of  non  est  factum.     1842,  Gove  a. 
Wooster,  Hill  &  Z>.,  Supp.,  30. 

2.  That  in  an  action  to  recover  possession  of  land,  the  defendant  may, 
under  the  Code,  set  up  facts  entitling  him  to  have  the  deed  under 
which  the  plaintiff  claims  reformed,  on  the  ground  of  mistake,  &c.,  and 
may  have  such  reformation  adjudged.    Bartlett  a.  Judd,  23  Barb.,  262. 

3.  Where  in  an  action  upon  a  promissory  note  against  the  maker  and 
endorser,  the  endorser  sets  up  the  defence  that  the  note  was  endorsed 
by  him  for  a  particular  purpose,  and  no  other,  for  the  accommodation 
of  the  maker,  and  that  there  has  been  a  diversion  of  the  note  to  a  dif- 
ferent purpose,  and  the  answer  alleges  that  when  the  plaintiff  received 
the  note,  he  had  notice  of  the  object  and  purpose  of  the  endorsement, — 
this  constitutes  prima  facie  a  good  defence  to  the  endorser ;   and  it  is 
not  necessary  for  him  to  allege,  in  his  answer,  that  he  has  been  injured 
by  the  diversion.     It  is  incumbent  upon  the  plaintiff  to  show  that  the 
endorser  has  not  been  injured.   1856,  Rochester  a.  Taylor,  23  £arb.,  18. 

4.  It  is  no  defence  to  an  action  upon  a  promissory  note  that  one  of  the 
plaintiffs  has  commenced  an  action  upon  the  note  in  another  State, 
although  an  attachment  has  been  issued  therein  which  has  been  levied 
upon  sufficient  property  to  satisfy  the  demand.     Hecker  a.  Mitchell, 
Ante,  453. 
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DEMURRER. 


5.  A  tenant  who  has  continued  to  occupy  the  whole  of  the  demised 
premises  during  the  whole  period  for  which  rent  is  claimed,  is  not  re- 
leased from  the  payment  of  such  rent  by  reason  of  the  fact  that  the 
landlord  has  committed  acts  which  diminished  the  beneficial  enjoy- 
ment of  the  premises  during  the  period  for  which  the  rent  is  sought 
to  be  recovered.     Edgerton  a.  Page,  Ante,  I. 

6.  In  order  that  such  acts  on  the  part  of  the  landlord  should  occasion  a 
suspension  or  extinguishment  of  rent,  there  must  be  an  eviction  of  the 
tenant.     Ib. 

7.  To  constitute  an  eviction,  the  tenant  must  be  compelled  to  abandon 
possession  either  of  part  or  the  whole  of  the  demised  premises.     Ib. 

ANSWER  ;  AWARD,  3,  4  ;  BANK,  7,  8  ;  JUSTICE'S  COURT,  5,  6  ;  TRUSTEE,  3. 

DEMUKRER. 

A  demurrer  does  not  lie  to  an  answer  in  an  action  of  libel,  which  at- 
tempts to  justify  the  words  complained  of  by  a  mere  general  aver- 
ment that  they  were  true,  instead  of  by  specifying  the  facts  which  are 
relied  upon  to  establish  the  truth  of  the  charge.  The  proper  remedy 
in  such  case  is  by  motion  to  compel  the  defendant  to  make  his  answer 
more  definite  and  certain.  1855,  Vanwyck  a.  Guthrie,  4  Duer,  268. 

PLEADING,  1. 

DISCONTINUANCE. 
ATTORNEY-GENERAL  ;  COSTS,  5. 

EJECTMENT. 

That  the  former  action  of  ejectment  did  not  lie  for  an  easement.  1853,, 
Child  a.  Chappell,  5  Seld.,  246. 

DAMAGES. 

EVIDENCE. 

*  ,1 

I.  Records. 

The  proper  mode  of  proving  the  judgment  of  .a  justice  of  the  peace  in 
another  State  under  the  act  of  1836, — explained.  1844,  Cole  a.  Stone, 
Hill  &  D.,  Supp.,  360. 

II.  Private  Writings. 

In  so  far  as  a  bill  of  lading  embodies  a  contract  between  the  parties,  it» 
terms  cannot  be  contradicted  or  modified  by  parol  evidence.     1854r 
Fitzhugh  a.  Wiman,  5  Seld.,  559. 
VOL.  V.— 84 
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III.  In  certain  Actions. 

1.  Where  a  debtor  whose  debt  was  barred  by  the  statute  of  limitations 
and  by  an  insolvent's  discharge,  stated  that  he  felt  bound  in  honor  to 
pay  the  debt  and  would  pay  it,  and  that  at  the  end  of  a  year,  if  success- 
ful in  business,  he  would  commence   making   payments   upon    the 
debt ; — 

Held,  1.  That  the  promise  to  pay  the  debt  was  conditional,  and 
performance  of  the  condition  must  be  shown  to  authorize  a  recovery 
upon  the  promise. 

2.  That  evidence  of  the  debtor's  ability  to  pay,  not  connected  with 
the  year's  business  referred  to  in  the  promise, — e.  g.  that  the  debtor  at 
the  time  of  the  commencement  of  the  suit  was  the  owner  of  real  estate 
sufficient  in  value  to  pay  the  debt, — was  neither  competent  nor  suffi- 
cient evidence  to  show  the  condition  performed.  1853,  Wakeman  a. 
Sherman,  5  Seld.,  85. 

2.  Where  a  tender  is  an  act  in  pais,  and  no  part  of  the  contract,  evidence 
of  the  waiver  by  the  opposite  party  of  a  tender  is  competent  and  suffi- 
cient to  support  the  averment  of  a  tender.     1854,  Holmes  a.  Holmes, 
5  Seld.,  525. 

3.  What  is  sufficient  evidence  in  an  action  by  an  incorporated  religious 
society  of  the  fact  of  their  incorporation.     1856,  The  Methodist  Epis- 
copal Union  Church  a.  Picket,  23  Barb.,  436. 

EXAMINATION  OF  PARTIES  ;  WITNESS. 

EXAMINATION  OF  PARTIES. 

1.  Under  section  391  of  the  Code,  either  party  to  an  action  may  examine 
the  adverse  party  as  a  witness,  either  before  or  at  the  trial,  at  his  option. 
Leeds  a.  Brown,  Ante,  418. 

2.  He  may  procure  this  examination  before  the  trial,  at  any  time,  on 
giving  notice  merely,  provided  the  notice  be  at  least  five  days.     Ib. 

3.  Upon  good  cause  shown,  he  may  be  allowed,  by  an  order  to  that  effect, 
to  give  a  shorter  notice.     Ib. 

4.  Where  two  persons  are  jointly  indicted  for  a  felony,  and  a  separate 
trial  is  demanded  and  allowed,  the  party  first  tried  is  not  entitled  to 
have  his  co-defendant  sworn  as  a  witness.     (The  People  v.  Bill,  10 
Johns.,  95 ;   The  People  v.  Williams,  19  Wend.,  377 ;  The  Common- 
wealth v.  Marsh,  10  Pick.,  57 ;   Campbell  v.  The  Commonwealth,  2 
Virg.   Cas.,  314;    Rex  v.  Lafone,   5   Esp.,  154;    1   Phil.  Ev.,  74; 
Peake's  Ev.,  100,  note  1 ;  Hole's  P.  C.,  306.)     1853,  Mclntyre  a.  The 
People,  5  Seld.,  38. 
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EXCEPTION. 


5.  In  an  action  upon  a  promissory  note,  against  the  maker  and  endorsers, 
an  endorser  is  a  competent  witness  for  his  co-defendants,  to  prove 
usury  in  the  note.    1856,  The  Bank  of  Auburn  a. Walter,  23  Barb.,  441. 

6.  In  an  action  of  tort  against  several  persons,  it  is  erroneous  to  preclude 
either  defendant,  absolutely,  from  being  sworn  as  a  witness  for  the 
other.     The  relevancy  or  competency  of  any  evidence  proposed  to  be 
given  by  him,  must  be  determined  when  it  is  offered.     It  is  not  impos- 
sible, in  the  nature  of  things,  for  him  to  give  evidence  which  would 
exonerate  his  co-defendant,  but  which  would  not  affect  the  question  of 
his  own  liability.     1854,  Eno  a^Del  Vecchio,  4  Duer,  53. 

7.  Where  a  plaintiff  is  examined  as  a  witness  for  the  defendant,  his  testi- 
mony given   on   the   trial   of  a  former  action   between  himself  and 
another  person,  which  is  directly  contrary  to  what  he  testifies  to  in 
the  second  suit,  may  be  given  in  evidence,  as  an  admission.     The  de- 
fendant has  a  right  to  prove  the  former  testimony  as  an  admission,  by 
any  competent  witness  other  than  the  plaintiff.     He  may  also  prove  it 
by  the  plaintiff  himself,  unless  the  latter  objects  on  the  ground  that  he 
is  privileged  from  answering.     A  plaintiff  is  not  bound  to  answer  as  to 
what  he  testified  on  a  former  trial ;  inasmuch  as  he  might  thus  aid  a 
prosecution  against  him  for  perjury.     But  the  right  to  object  is  per- 
sonal with  him  as  a  witness.     A  defendant  is  not  precluded  from  ex- 
amining the  plaintiff,  or  any  other  person,  on  that  point,  because  his 
testimony  might  impeach  the  plaintiff  as  a  witness.     He  has  no  right 
to  use  it  for  the  latter  purpose.     Having  called  the  plaintiff  to  testify, 
he  thereby  represents  him  as  deserving  of  credit,  and  is  precluded  from 
denying  it  by  introducing  evidence  for  the  purpose  of  impeaching  him, 
showing  either  that  his  general  character  for  truth  is  bad,  or  that  he 
has  made  previous  contradictory  statements.     But  he  may,  by  any 
pertinent  evidence,  prove  a  fact  to  be  otherwise  than  as  testified  to  by 
the  plaintjff.     1856,  Pickard  a.  Collins,  23  Barb.,  444. 

EXCEPTION. 

Where  in  a  cause  tried  before  a  judge  without  a  jury,  his  decision  consists 
in  drawing  a  single  conclusion  of  law  from  an  undisputed  state  of 
facts,  a  general  exception  to  such  decision  is  available  on  appeal.  The 
rule  no  doubt  is,  that  where  a  party  excepts  upon  the  trial  to  the 
charge  of  a  judge  to  the  jury,  he  is  required  to  specify  the  particular 
portion  of  the  charge  which  he  claims  to  be  erroneous,  or  his  excep- 
tion will  be  of  no  avail.  Perhaps  the  same  rule  applies  to  exceptions 
taken  to  the  decisions  of  a  judge  who  tries  a  cause  without  a  jury, 
when  that  decision  involves  a  variety  of  points ;  although  the  reasons 
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EXECUTION. 


for  the  requirement  in  cases  of  trial  by  jury  do  not  apply  with  equal 
force  to  such  a  case.  But  when  the  whole  decision  consists  in  drawing 
a  single  conclusion  of  law  from  a  state  of  facts  which  is  undisputed, 
the  rule  can  have  no  application.  1854,  Pratt  a.  Foote,  5  Seld.,  463. 

EXECUTION. 

1.  The  delivery  of  an  execution  to  the  sheriff  creates  a  lien  upon  the  per- 
sonal property  afterwards  levied  upon,  from  the   date  of  such  delivery, 
except  as  to  one  who,  between  the  delivery  and  the  levy,  becomes  a 
bona  fide  purchaser  or  mortgagee  without  notice.     With  that  qualifica- 
tion, a  regular  sale  by  the  sheriff  transfers  to  a  purchaser  the  title  of 
the  judgment  debtor  as  it  existed  on  the  day  of  the  delivery  of  the 
writ.     Thompson  a.  Van  Vechten,  Ante,  458. 

2.  The  mere  acquiescence  of  an  execution  creditor  in  the  delay  of  a  sheriff 
in  selling  under  an  execution,  when  the  creditor  does  not  direct  such 
delay,  does  not  render  the  execution  dormant  to  subsequent  ones ;  but 
delays  directed  by  the  creditor  render  the  execution  dormant  as  to  sub- 
sequent purchasers  and  mortgagees,  as  well  as  executions.     Ib. 

3.  In  trover  by  plaintiff,  a  mechanic  seeking  to  avail  himself  of  the  ben- 
efit of  the  exemption  act,  against  defendant  for  levying  on  and  selling 
nnder  execution  one  of  the  plainriff's  necessary  implements  of  trade,  the 
onus  lies  on  him  of  proving  that  the  value  of  all  his  tools,  including  the 
one  in  question,  does  not  exceed  the  amount  specified  in  the  exemption 
act     1844,  Chambers  a.  Halsted,  Hill  &  D.,  Supp.,  384. 

4.  The  same  principle  applies  if  plaintiff  claims  exemption  as  head  of  a 
family  for  which  he  provides.     Ib. 

5.  Two  things  are  required  to  exist  before  process  can  be  regularly 
issued  against  the  person  of  the  debtor :  first,  there  must  be  a  judg- 
ment against  him  in  an  action  in  which  he  might  have  been  arrested, 
as  provided  in  §§  179  and  181 ;  and  secondly,  the  return  of  an  execu- 
tion against  his  property  unsatisfied  in  whole  or  in  part.     The  recital 
of  these  facts  in  the  execution  is  not  required  by  the  Code ;  nor  was  it 
necessary  to  recite  them  in  an  execution  before  the  Code.     If  these 
facts  did  not  exist,  the  remedy  was  by  motion  to  set  aside  the  execu- 
tion, or  by  an  action  against  the  party  who  thus  improperly  abused  the 
process  of  the  court.     1853,  Hutchinson  a.  Brand,  5  Seld.,  208. 

6.  An  execution  issued  to  the  sheriff,  after  reciting  the  judgment  as  pre- 
scribed by  section  289  of  the  Code,  concluded  as  follows:  "You  are 
therefore  required  to  arrest  the  said  A.  L.,  and  commit  hrm  to  the  jail 
of  said  county  of  M.  till  he  shall  pay  the  said  judgment  according  to 
law  ;" — omitting  the  words  "  or  be  discharged,"  after  the  word  judg- 
ment. 
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Held,  in  an  action  against  the  sheriff  for  an  escape,  that  the  omission 
was  immaterial.  It  did  not  lessen  the  power  of  the  sheriff  to  arrest 
and  commit  the  debtor,  nor  did  it  throw  any  obstacles  in  the  way  of 
the  debtor's  discharge,  provided  any  event  short  of  payment  should 
occur,  entitling  him  to  his  discharge.  The  process  as  drawn  was  sub- 
stantially as  required  by  §  289 ;  a  literal  compliance  is  not  exacted  by 
the  section.  The  part  omitted  was  wholly  immaterial  for  any  purpose. 
Whether  it  was  inserted  or  omitted,  the  sheriff  would  be  bound  to  let 
the  debtor  depart,  on  his  presenting  a  discharge  according  to  law. 
Hutchinson  a.  Brand,  5  Seld.,  208. 

RECEIVER,  4 ;  SHERIFF. 

EXECUTORS. 
DECLARATION  ;  SURROGATE'S  COURT. 

EXTENSION  OF  TIME. 

An  appellant  who  has  given  an  undertaking  upon  appeal  intended  to  stay 
proceedings,  but  insufficient  to  have  that  effect,  may,  under  section  327 
of  the  Code,  be  allowed  time  to  file  a  further  undertaking.  Sternliaus 
a.  Schmidt,  Ante,  66. 

FILING. 

CHATTEL  MORTGAGE,  1,  2,  3,  4,  10. 

FORECLOSURE  OF  MORTGAGE. 

1.  The  owner  of  the  equity  of  redemption  is  not  the  less  a  necessary 
party  in  foreclosure  because  he  holds  by  a  deed  unregistered  at  the 
commencement  of  the  suit  and  at  the  filing  the  notice  of  pendency  of 
action.  The  filing  that  notice  is,  under  the  Code  (§  132),  as  under  the 
Revised  Statutes  (2  Rev.  Stats.,  174,  §48),  constructive  notice  from 
the  ticne  of  its  filing  to  purchasers  and  incumbrancers.  The  words 
"  purchasers  and  incumbrancers1'  in  these  statutes  evidently  mean  pur- 
chasers subsequent  to  the  notice.  The  operation  of  the  proceeding  is 
wholly  prospective  ;  there  is  nothing  in  the  act,  or  elsewhere,  declaring 
unrecorded  conveyances  void  against,  or  in  respect  of  suits  commenced, 
or  notices  of  the  pendency  of  actions,  filed  subsequent  to  such  deeds ; 
or  subjecting  the  owners  of  lands,  whose  title  is  not  upon  record,  to  the 
consequence  of  a  suit  to  which  their  grantors  might  be  parties,  but  who 
were  not,  merely  from  the  plaintiff  giving  notice  in  the  manner  required 
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by  statute  that  be  had  commenced  such  a  suit.  Nor  is  there  any  thing 
in  the  effect  or  operation  of  such  a  notice  which  assimilates  it  to  a  con- 
veyance, or  bring*  it  within  the  definition  of  that  term  given  by  the 
recording  act.  The  filing  of  this  notice  is  merely  a  statute  substitute 
"for  actual  notice  to  subsequent  purchasers  and  incumbrancers,  of  the 
existence  of  the  plaintiff's  claim,  and  that  he  has  commenced  an  action 
to  enforce  it  upon  these  lands.  Whoever  buys  after  that,  buys  with 
notice  equivalent  to  actual  knowledge  of  these  facts.  185G,  Hall  a. 
Nelson,  23  Barb.,  88. 

2.  Nor  does  the  registry  act  afford  any  better  answer  to  the  objection, 
that  such  holder  of  the  equity  of  redemption  must  be  joined.      The 
whole  object  of  that  act  (Stuyvesant  v.  Hall,  2  Barb.  Ch.  R.,  158)  is  to 
protect  subsequent  grantees  and  mortgagees  against  previous  mort- 
gages, deeds,  &c.,  which  are  not  recorded,  and  to  deprive  the  holder  of 
a  prior  unregistered  conveyance,  of  the  right  which  his  priority  in  time 
would  have  given  him  at  the  common  law.     The  recording  of  a  deed 
or  mortgage  is  therefore  constructive  notice  only  to  those  who  have 
subsequently  acquired  some  right  or  interest  in  the  property,  under 
the  mortgagor  or  grantor.    It  is  not  the  intention  of  the  recording  acts, 
or  the  effect  of  recording  any  ronveyances  under  their  provisions,  to 
create  or  destroy  any  rights  with  respect  to  prior  recorded  deeds  or 
mortgages.     An  unregistered  deed  is  not  declared  void  as  to  a  fore- 
closure of  a  mortgage  commenced  after  its  delivery,  but  only  as  to  sub- 
sequent purchasers  of  the  property  in"  good  faith.     Ib. 

3.  The  proper  mode  of  proceeding  in  an  action  brought  for  the  strict 
foreclosure  of  a  mortgage,  of  which  foreclosure  has  already  been  had, 
and  sale  made,  by  decree  of  a  court  not  possessed  of  jurisdiction  over 
foreclosure  suits, — defined.     Kendall  a.  Tread  well,  Ante,  16. 

4.  In  an  action  to  foreclose  a  mortgage  containing  an  interest  clause,  for 
failure  to  pay  an  instalment  of  interest,  defendant  obtained  an  ex  parte 
order  allowing  him  to  pay  the  interest  in  arrear  into  court ;  and  hav- 
ing paid  it,  he  answered,  averring  the  payment. 

Held,  that  he  had  mistaken  the  practice.  He  should  have  offered 
payment  to  the  plaintiff;  and  on  refusal,  and  on  his  excuse*  for  the 
original  default,  have  applied  for  a  stay  of  proceedings  in  the  action. 
Thurstona.  Marsh,  Ante,  389. 

ANSWER,  7,  8,  9  ;  COUNTY  COURT  ;  JUDGMENT,   7  ;    OFFER  TO   ALLOW 
JUDGMENT;  PARTIES,  10,  11,  12;  RECEIVER,  2. 

FRAUD. 

ARREST  ;  CAUSE  OF  ACTION,  1. 
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GUARDIAN  AD  LITEM. 

What  is  necessary  to  constitute  a  valid  appointment  of  a  guardian  ad 
litem  for  an  infant  married  woman,  defendant  in  a  partition  suit.  Dis- 
brow  a.  Folger,  Ante,  53. 

MOTIONS  AND  ORDERS,  5,  6. 

HABEAS  CORPUS. 

1.  A  party  committed  to  prison  (under  1  Rev.  Stats.,  115,  §  61),  for  de- 
fault in  delivering  up  books  and  papers  appertaining  to  a  public  office, 
pursuant  to  an  order  of  a  judge  under  the  statute,  is  entitled  to  his 
discharge  on  habeas  corpus,  unless  there  is  no  doubt  of  the  jurisdic- 
tion of  the  judge  to  make  the  order  for  the  delivery  of  the  books,  &c. 
Devlin's  Case,  Ante,  281. 

2.  The  decision  of  a  committing  magistrate  that  he  has  jurisdiction  over 
the  proceedings  before  him,  does  not  preclude  an  officer,  before  whom 
the  party  committed  may  be  brought  on  habeas  corpus,  from  inquiring 
into  the  jurisdiction.     Ib. 

t 
HUSBAND  AND  WIFE. 

WITNESS,  1. 

INJUNCTION. 

1.  A  complaint  was  filed  by  individuals  claiming  to  be  residents  of  the 
county  of  Schuyler,  owning  real  and  personal  property,  and  being  tax- 
payers therein,  praying  for  an  injunction  to  restrain  the  payment  of 
the  sum  of  $3000  (voted  to  be  raised  by  the  Board  of  Supervisors)  on 
orders  issued  to  D.  and  N.  in  part  payment  for  the  erection  of  a  court- 
house, jail,  and  clerk's  office,  upon  a  site  selected  by  the  Board  of  Su- 
pervisors, under  a  contract  between  D.  and  N.  and  the  supervisors,  on 
the  ground  that  the  supervisors  had  no  authority  to  establish  a  site 
or  enter  into  the  contract;  and  hence  none  to  issue  the  orders,  and 
that  the  orders  were  not,  therefore,  a  valid  claim  against  the  county. 
The  plaintiffs  did  not  sue  in  behalf  of  other  tax-payers  as  well  as  them- 
selves, and  the  county  was  not  made  a  party  to  the  action. 

Held,  that  assuming  that  the  supervisors  had  no  power  to  select  a 
site  for  the  building,  and  that  the  orders  to  D.  and  N.  were  therefore 
issued  without  authority,  this  was  not  a  case  for  the  interposition  of 
the  court  by  the  extraordinary  remedy  of  injunction  ;  a  certiorari  to 
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reverse  the  adjudication  of  the  Board  of  Supervisors  upon  the  claim 
being  the  proper'  remedy.  The  review  and  correction  of  errors  of  that 
nature  is  not  within  the  equitable  jurisdiction  of  the  Supreme  Court, 
with  which  an  injunction  is  connected,  but  belongs  to  its  legal  juris- 
diction, which  is  to  be  exercised  by  writ  of  certiorari,  or  in  some  other 
strictly  legal  mode.  But  neither  a  certiorari  nor  an  injunction  is  proper 
where  the  allowance  of  a  claim  by  a  board  of  supervisors  was  merely 
erroneous,  and  not  void.  1856,  Gillespie  a.  Broas,  23  Barb.,  370. 

2.  No  court  in  this  State  can  rightfully  enjoin  a  party  from  proceeding 
in  a  suit  in  another  court  of  the  State,  having  equal  power  to  grant 
the  relief  sought  by  the  complaint  on  which  such  injunction  is  asked. 
Bennett  a.  Le  Roy,  Ante,  55. 

3.  If|  in  such  a  case,  a  party  who  has  brought  an  action  in  one  court 
be  enjoined  from  proceeding  further  therein  by  an  injunction  issued 
from  another  court  of  co-ordinate  powers,  and,  if  he  proceed,  notwith- 
standing such  injunction,  his  proceedings  will  not  be  set  aside,  for  that 
cause,  as  irregular.     Ib. 

4.  But,  in  furtherance  of  justice,  the  party  prejudiced  by  them  will  be 
relieved  on  such  terms  as  may  be  just ;  but  only  upon  consenting  to 
a  dissolution  of  the  injunction,  so  far  as  it  may  interfere  with  the  fur- 
ther prosecution  of  such  action.     Ib. 

5.  An  injunction  should  not  be  granted  to  restrain  the  officers  having 
charge  of  a  municipal  treasury  from  making  payments  out  of  moneys 
raised  by  them  in  anticipation  of  the  collection  of  a  tax  authorized  to 
be  levied  for  the  purpose  of  meeting  such  payments.     Fitzpatrick  a. 
Flagg,  Ante,  213. 

6.  In  what  cases  and  upon  what  grounds  the  order  of  injunction  should 
be  allowed.     Ib. 

7.  In  a  suit  to  restrain  a  municipal  corporation  from  paying  money  out 
of  the  treasury  under  a  resolution  claimed  to  be  illegal,  the  court  will 
not  review  the  propriety  of  the  resolution  as  passed.     Roberts  a.  The 
Mayor,  &c.,  of  New  York,  Ante,  41. 

8.  To  sustain  an  injunction,  it  must  be  made  to  appear  that  the  appro- 
priation was  beyond  the  power  of  the  corporate  authorities  by  whom 
it  was  passed.     Ib. 

9.  The  question  of  title  to  a  public  office  cannot  be  indirectly  tried  in  an 
injunction  suit  brought  to  restrain  a  claimant  of  such  office  from  in- 
terfering with  the  books  and  papers  appertaining  thereto.     The  Mayor, 
&c.,  of  New  York  a.  Conover,  Ante,  171. 

10.  An  injunction  to  restrain  an  apprehended  trespass  is.  never  allowed, 
except  under  very  special  circumstances.     Ib. 

11.  An  injunction  should  not  be  granted,  to  conflict  with  the  orderly 
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conduct  of  a  special  proceeding  previously  and  lawfully  commenced, 
before  another  judge  of  the  court  in  which  the  injunction  is  asked  for ; 
but  the  party  should  be  left  to  procure  a  review  of  the  proceedings  by 
the  regular  process  of  certiorari.  Ib. 

12.  A  preliminary  injunction,  the  effect  of  which  will  be  in  effect  to  oust 
a  party,  although  only  temporarily,  from  the  exercise  of  the  functions 
of  an  office,  by  preventing  his  access  to  the  books  and  papers  apper- 
taining to  it, — should  not  be  granted.     Ib. 

13.  The  issuing  of  such  an  injunction  is  not  a  matter  of  strict  right,  but 
of  judicial  discretion  ;  and,  therefore,  the  previous  determination  of  any 
of  the  questions  raised  on  the  application  for  the  injunction,  made  by 
an  officer  of  co-equal  powers  with  him  from  whom  the  injunction  is 
asked, — although  made  in  a  special  proceeding  and  even  nominally  be- 
tween other  parties, — should,  if  made  upon  a  full  hearing,  be  treated  as 
nearly  conclusive  of  those  questions  on  the  motion  for  the  injunc- 
tion.    Ib. 

14.  An  injunction  should  not  be  granted  at  the*uit  of  a  municipal  cor- 
poration to  restrain  one  claiming  to  hold  an  office  in  the  corporation 
from  taking  possession  of  the  books  and  papers  appertaining  to  the 
office,  where  the  complaint  merely  shows  that  the  books  are  the  prop- 
erty of  the  corporation ;  that  the  corporation  deny  the  validity  of  de- 
fendant's claim  to  the  office,  and  support  the  title  of  a  rival  claimant, 
and  that  defendant  is  prosecuting  legal  proceedings  to  obtain  possession 
of  the  books  and  papers.     Ib. 

15.  After  an  application  for  an  injunction  has  been  denied,  another  appli- 
cation to  another  court  on  the  same  facts  is  wrong,  and  should  not  be 
sanctioned.     The  Mayor,  <fec.,  of  the  City  of  New  York  a.  Conover, 
Ante,  252. 

16.  But  if  the  complaint  in  the  second  suit  avers  facts  not  in  existence 
when  the  first  application  was  made,  the  decision  on  the  first  motion  is 
no  bar  to  the  second.     Ib. 

17.  An  injunction  should  not  in  general  be  granted  to  restrain  an  intended 
trespass.     Ib. 

18.  But  where,  in  an  action  by  a  municipal  corporation,  it  appears  that 
defendant,  under  claim  of  title  to  a  corporate  office,  threatens  to  take 
possession  of  books  relating  to  that  office, — that  defendant  has  not  in 
law  a  title  to  the  office, — that  the  books  are  of  a  value  to  the  corpora- 
tion which  cannot  be  estimated  in  money, — and  that  no  adequate  com^ 
pensation  in  damages  can  be  awarded  for  the  probable  injury  to  the 
corporation  through  the  delay  of  public  business,  resulting  from  the 
taking  of  the  books,  or  for  their  loss  if  they  should  be  destroyed, — an 
injunction  may  properly  be  granted.     Ib. 
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19.  An  injunction  may  be  granted  to  restrain  proceedings  pending  before 
•a  magistrate  out  of  court,  having,  in  the  capacity  in  which  he  is  acting, 
no  equity  powers.     Ib. 

20.  In  an  action  brought  to  restrain  proceedings  at  law,  it  is  improper 
to  enjoin  the  counsel  employed  in  those  proceedings;    unless  some- 
thing more  is  alleged  against  him  than  the  prosecution  of  his  client's 
rights.     76. 

21.  An  action  may  be  maintained  by  a  stockholder  in  a  moneyed  corpo- 
ration to  enjoin  the  payment  of  a  dividend,  where  the  directors  are 
about  to  misapply  the  funds  of  the  corporation,  in  paying  such  divi- 
dend, there  being  in  fact  no  money  earned  for  such  a  purpose.     Car- 
penter a.  The  New  York  &  New  Haven  Railroad  Company,  Ante,  277. 

22.  After  a  dividend  has  been  declared,  the  right  of  each  shareholder  in 
the  dividend  payable  to  him  is  separate  and  independent  of  that  coming 
to  other  shareholders,  and  he  cannot  file  a  bill  in  behalf  of  such  others 
to  restrain  the  payment  of  the  dividend.     Ib. 

23.  Where,  in  an  injunction  suit  by  a  stockholder  in  a  corporation,  as 
such,  it  is  denied  by  thfe  answer  that  plaintiff  is  a  stockholder,  a  pre- 
liminary injunction  granted  on  the  complaint  will  be  dissolved.    Blatch- 
ford  a.  The  New  York  &  New  Haven  Railroad  Company,  Ante,  276. 

24.  It  is  the  settled  practice   that  a  preliminary  injunction  cannot  be 
sustained  where  the  equities  of  the  complaint  are  denied  by  the  an- 
swer.    Ib. 

25.  An  injunction  granted  in  a  case  in  which  the  court  has  jurisdiction, 
if  erroneously  granted,  is  voidable  only,  not  void ;  and,  until  set  aside, 
it  is  entitled  to  obedience.     Davis  a.  Sturtevant,  3  Seld.,  263. 

CONTEMPT^  1,  2,  3,  6,  7;  CORPORATION,  1;  COURT;  MOTIONS  AND  OR- 
DERS, 11,  12,  13;  NEW  YOKK  SUPERIOR  COURT,  1;  SERVICE,  AND 
PROOF  OF,  1,  2. 

INSOLVENT'S  DISCHARGE. 

1.  Section  13  of  Laws  of  1831,  ch.  300  (act  to  abolish  imprisonment, 
&c.),  requires  the  defendant,  on  presenting  a  petition  for  discharge  un- 
der that  act,  to  deliver  an  account  of  his  creditors ;  but  no  particular 
form  is  prescribed,  and  none  need  be  observed.     It  is  sufficient  if  there 
be  a  full  and  intelligible  account  of  creditors.     1843,  The  People  on 
reZ.'MulIer  a.  Behrman,  Hill  &  D.,  Supp.,  81. 

2.  Accordingly,  when  defendant  presented  a  petition  under  section  12  of 
that  act,  stating  his  committal  to  prison,  that  he  had  given  a  bond  as 
provided  by  section  10,  subdivision  4,  and  giving  an  account  of  his 
property,  and  under  the  head  of  "  charges  affecting  the  same,"  was  the 
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following  entry,  "note  to  Messrs.  W.  S.  &  Sons,  due  29  August,  1840, 
$421.50,"  and  then  followed  a  statement  of  many  other  debts; — Held, 
on  objection  to  granting  a  discharge,  on  the  ground  (among  others) 
that  there  was  not  such  a  statement  as  is  required  by  articles  3  and  5 
of  the  statute,  relating  to  insolvent  debtors  (2  Rev.  Stats.,  16,  28),  that 
defendant  had  delivered  a  sufficient  account  of  creditors  under  the  act 
of  1831.  Ib. 

3.  The  act  of  1831  requires  petitioner  to  deliver  an  account  of  his  cred- 
itors and  an  inventory  of  his  estate,  <fcc.,  similar  in  all  respects  to  the 
account  and  inventory  required  by  the  sixth  article  of  the  statute,  rela- 
ting to  insolvent  debtors  (2  Rev.  Stats.,  31,  §  4),  which  does  not  re- 
quire any  amount  of  creditors,  but  only  an  account  of  the  debtor's 
estate,  and  of  all  the  charges  affecting  the  same ;  while  articles  3  and  5 
(2  Rev.  Stats.,  17,  §  5  ;  28,  §  2)  require  a  full  account  of  creditors,  their 
residences,  the  amount  due  to  each,  &c.     The  reason  of  this  difference 
is,  that  under  articles  3  and  5  all  the  creditors  are  interested,  but  under 
article  6  and  under  the  act  of  1831,  only  the  particular  creditor  who 
takes  proceedings  under  them.     Ib. 

4.  An  affidavit  of  defendant  endorsed  on  the  petition  in  the  words  pre- 
scribed by  the  statute  referred  to  in  section  13  of  the  act  of  1831  is 
sufficient,  though  it  say  nothing  in  particular  concerning  the  account 
of  creditors.     Ib. 

5.  Errors  merely  clerical,  and  such  as  would  not  mislead  or  prejudice  the 
creditor  in  the  notice  and  papers  served  on  him  under  section  14  of  the 
act  of  1831,  do  not  affect  the  jurisdiction  of  the  judge  to  whom  the 
petition  is  presented.     Ib. 

6.  And  the  judge  does  not  lose  his  jurisdiction  by  continuing  the  hearing 
for  more  than  thirty  days,  with  the  consent  of  both  parties.     Other- 
wise, where  the  hearing  is  continued  without  such  consent.     Ib. 

7.  An  oath  administered  to  petitioner  that  he  shall  make  true  answers  to 
all  such  questions  as  shall  be  put  to  him  touching  his  application  for  a 
discharge  in  the  matter  pending,  is  sufficient  in  form.     And  there  is 
nothing  in  the  act  requiring  that  the  assignee  be  sworn.     Ib. 

8.  A  discharge  from  imprisonment  of  a  debtor  imprisoned  on  execution 
(granted  under  2  Rev.  Stats.,  31),  is  void,  where  the  papers  on  which 
the  discharge  was  granted  show  that  the  judgment  on  which  the  debtor 
was  taken  in  execution  exceeded  $500,  but  failed  to  show  that  he  had 
been  imprisoned  three  months.     Browne  a.  Bradley,  Ante,  141. 

9.  Such  discharge  is  also  void  unless  the  affidavit  accompanying  the  pe- 
tition is  sworn  to  at  the  time  of  making  the  application  for  the  dis- 
charge.    Ib. 

EVIDENCE,  tit.  In  Certain  Actions,  1. 
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INSURANCE. 


INSURANCE. 
COMPLAINT,  16,  17. 

INTERPLEADER. 
COSTS,  8  ;  PARTIES,  2. 

JOINDER  OF  ACTIONS. 

What  counts  might,  under  the  former  practice,  be  joined  in  an  action  by 
the  executors  of  one  person  against  the  executors  of  another.  1844, 
Wiltsie  a.  Beardsley,  Hill  &  2>.,  Supp.,  386. 

JUDGMENT. 

1.  In  an  action  to  recover  the  possession  of  specific  personal  property, 
where  the  property  has  not  been  delivered  to  the  plaintiff  prior  to  the 
trial,  the  plaintiff,  on  recovering,  has  not  a  right  to  elect  to  take  judg- 
ment for  the  value  of  the  property ;  but  is  entitled  onJy  to  a  judgment 
in  the  alternative  that  he  recover  possession  of  the  property,  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  together  with  damages 
for  the  detention  thereof.     1854,  Fitzhugh  a.  "Wiman,  5  Seld.,  559. 

2.  A  defendant  who  succeeds  in  an  action  to  recover  the  possession  of 
t     specific  personal  property,  must  (under  section  277  of  the  Code),  when 

the  property  has  been  delivered  to  the  plaintiff,  take  judgment  in  the 
alternative  for  a  return  of  the  property,  or  for  the  value  thereof  as 
assessed,  in  case  a  return  cannot  be  had ;  section  277  having  deprived 
defendants  in  such  actions  of  the  election  given  them  by  the  Revised 
Statutes,  to  take  either  a  judgment  for  a  return  or  for  the  value  of  the 
property  at  their  option.  1854,  Dwight  a.  Enos,  5  Seld.,  470.  See 
also  Seaman  a.  Luce,  23  Earb.,  240. 

3.  Under  sections  278,  280,  281,  and  282  of  the  Code,  it  is  certain  that, 
notwithstanding  a  judgment  absolute  and  final   shall   have  been  di- 
rected by  a  judge,  and  the  judgment  so  directed  have  been  duly  en- 
tered by  the  clerk,  yet,  until  the  papers  which  are  to  constitute  the 
judgment-roll   shall  have  been  attached  and  filed,  and  the  judgment 
evidenced  by  the  roll  so  filed  has  been  regularly  docketed,  there  is  no 
judgment  creating  a  lien  on  the  lands  of  the  debtor;  and  whe.n  no  lien 
has  been  created,  it  seems  to  be  a  necessary  consequence  that  an  exe- 
cution against  the  lands  of  the  debtor  cannot  lawfully  be  issued,  and 
that  an  execution  thus  illegal  in  its  origin,  although  regular  on  its  face, 
conveys  no  more  authority  to  the  sheriff  to  sell  the  lands  which  it 
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describes,  than  he  would  have  had  if  no  judgment  whatever  had  been 
rendered,  and  no  suit  commenced.  It  is  wholly  void.  1855,  Townshend 
a.  Wesson,  4  Duer,  342. 

4.  Hence,  in  order  to  make  a  title  under  a  sheriff's  deed  proof  of  the 
judgment  referred  to  in  the  execution  under  which  the  sale  was  made, 
is  as  indispensable  as  that  of  the  execution  itself;  and  this  proof  can, 
only  be  made  by  the  production  of  the  judgment-roll  itself,  or  of  an 
exemplification.     Ib. 

5.  Irregularities  in  a  judgment  of  sale,  or  in  the  proceedings  on  which  it 
is  founded,  which  do  not  affect  the  jurisdiction  of  the  court  over  the 
parties  or  the  subject-matter,  do  not  affect  the  title  taken  under  the 
sale.     Alvord  a.  Beach,  Ante,  451. 

6.  Of  the  effect  of  a  judgment  rendered  in  proceedings  for  partition  of 
lands  under  1  Laws  of  1813,  507.     1844,  Castle  a.  Matthews,  Hill  & 
D.,  Supp.,  438. 

7.  Of  the  effect  of  a  decree  in  foreclosure  to  bar  the  dower-right  of  a 
widow,  made  party  to  the  bill  under  the  general  allegation  prescribed 
by  Rule  132  of  the  late  Court  of  Chancery,  that  she  claimed  some  in- 
terest in  the  premises  as  subsequent  purchaser  or  incumbrancer,  or 
otherwise.     1854,  Lewis  a.  Smith,  5  Seld.,  502. 

8.  Although  no  adjudication  in  fact,  by  the  court,  nor  the  agency  of  any 
judge  of  the  court,  is  required  to  warrant,  or  in  entering,  a  judgment 
by  confession  without  action,  under  the  Code,  yet  the  judgment  has  all 
the  qualities,  incidents,  and  attributes  of  other  judgments.     The  entry 
of  such  judgment  requires  the  exercise  of  the  jurisdiction  of  the  court ; 
and  when  entered,  the  judgment  is,  by  law,  a  judicial  act  of  the  court, 
recorded  by  its  clerk.     1856,  Lanning  a.  Carpenter,  23  Barb.,  402. 

Hence  the  provisions  of  section  384  of  the  Code,  relative  to  the 
entry  of  judgments  by  confession,  are  only  applicable  to  county  organ- 
izations which  are  complete,  as  to  the  jurisdiction  of  the  court,  as  well 
as  for  other  purposes ;  in  which,  as  such,  the  court  may  pronounce 
judgment,  and  has  a  clerk  to  enter  its  judgments.  Where  the  organi- 
zation does  not  exist,  as  to  such  jurisdiction,  no  judgment  of  the  court 
can  be  entered  which  depends  upon  that  organization  for  validity ;  nor 
can  a  county  clerk  be  ex-officio  clerk  of  the  Supreme  Court,  in  a 
county  which  is  not  organized  as  to  such  court.  Ib. 

9.  "The  object  of  subdivision  2  of  section  383  of  the  Code, — requiring  the 
statement  for  a  confession  of  judgment  to  state  concisely  the  facts  out 
of  which  the  indebtedness  arose, — is  precisely  the  same  as  that  of  the 
statute  of  1818  in  regard  to  confessions  of  judgment;  and  that  was,  to 
point  other  creditors  of  the  defendant  to  the  precise  transaction  or 
transactions  out  of  which  the  confessed  indebtedness  arose,  to  enable 
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them  to  inquire  into  its  truth,  and  to  confine  the  defendant  and  the 
creditor,  to  whom  the  judgment  should  be  confessed,  to  the  particular 
matter  set  forth  as  the  foundation  of  the  judgment,  in  case  its  good 
faith  should  be  attacked.  1856,  Gandal  a.  Finn,  23  Barb.,  652. 

10.  The  statute  of  1818,  it  is  true,  required  a  greater  particularity  and 
a  more  definite  specification  than  section  383  of  the  Code.     The  for- 
mer required  "a  particular  statement  and  specification  of  the  nature 
and  consideration  of  the  debt,"  and  the  latter,  "  a  concise  statement 
of  the  facts  out  of  which  the  debt  arose."     It  was  held  that  the  state- 
ment and  specifications  under  the  act  of  1818  should  be  "as  special 
and  precise  as  a  bill  of  particulars;  and  if  the  consideration  of  the  judg- 
ment was  for  goods  sold,  the  specification  was  required  to  state  the 
kind,  quantity,  and  price  of  the  goods  and  the  time  of  sale,  as  in  a  bill 
of  particulars."     (Lawless  v.  Hackett,  16  Johns.,  149  ;  Briuckerhoff  v. 
Marvin,  5  Johns.  Ch.  R.,  320,  325,  326.)     Ib. 

11.  The  statement  under  the  Code  need  not  be  so  particular  or  precise. 
It  may  be  concise  and  comprehensive ;  but  still  it  must  state  the  facts 
out  of  which  the  indebtedness  arose,  upon  which  the  judgment  is  con- 
fessed.    If  it  is  to  be  of  any  service  to  the  creditors  of  the  judgment 
debtor,  or  answer  any  of  the  purposes  for  which  it  is  required,  it  should, 
in  those  cases  where  the  indebtedness  is  for  property  sold,  state  when 
the  property  was  sold,  the  general  nature  of  the  property,  and  the  time 
of  credit,  the  price  or  aggregate  of  the  purchase,  and  the  amount  of 
payments,  if  any.     Unless  this  is  done,  the  transaction  is  not  identified 
with  or  distinguishable  from  others  of  a  similar  character,  nor  are  the 
words,  "  it  must  concisely  state  the  facts  out  of  which  it  arose,"  satis- 
fied.    This  language  imports  that   the  particular  transaction   out  of 
which  the  indebtedness  arose,  shall  be  specified  and  identified  in  the 
statement.     Ib. 

12.  A  judgment  upon  confession  was  entered  upon  the  following  state- 
ment : — "  The   above   indebtedness  arose  on  my   account  for  goods 
wares,  merchandise,  and  property  sold  and  delivered  to   me  by  the 
plaintiffs,  for  which  I  have  not  paid ;  and  the  sum  above  confessed  is 
justly  due  to  the  plaintiffs,  without  any  fraud  whatever."     Held,  that 
the  statement  was  defective,  and  the  judgment  void.     Ib. 

13.  A  judgment  upon  confession  was  entered  upon  the  fojlowing  state- 
ment : — "  The  above  indebtedness^  arose  on  account  for  goods,  wares, 
and  merchandise  sold  and  delivered  by  said  plaintiff  to  me  since  the 
first  day  of  January,  1855,  and  the  sum  above  confessed  is  justly  due 
to  the  said  plaintiff  without  any  fraud  whatever." 

Held,  that  the  statement  was  defective  and  the  judgment  void.      Ib. 

14.  A  judgment  upon  confession  was  entered  upon  the  following  state- 


NEW- YORK  :  AUGUST— DECEMBER,  1857.      543 


JUDICIAL   SALE. 


ment  of  indebtedness : — "  The  above  indebtedness  arose  on  the  sale 
and  conveyance  by  the  plaintiff  to  the  defendant  of  his  right,  title,  and 
interest  in  the  boats,  property,  and  effects  of  W.  M.  &  Co.  in  January, 
1854  ;  and  I  hereby  state  that  the  sum  above  by  me  confessed  is  justly 
due  to  the  said  M.  S.  plaintiff,  without  any  fraud  whatever." 

Held,  that  this  was  not  a  sufficient  statement  of  the  facts  out  of 
•which  the  indebtedness  arose.     Thompson  a.  Van  Vechteu,  Ante,  458. 

15.  Whether  a  person  not  a  party  to  a  confessed  judgment,  but  complain- 
ing of  its  injurious  operation  on  his  interests,  shall  be  heard  summa- 
rily on  informal  affidavits,  or  be  put  to  the  more  tedious  remedy  of  a 
bill  in  equity,  depends  upon  the  circumstances  of  the  case  as  ascer- 
tained after  the  affidavits  on  both  sides  have  been  read.     Lowber  a. 
The  Mayor,  &c.,  of  New  York,  Ante,  325. 

16.  On  what  facts  a  judgment  recovered  against  a  municipal  corporation 
may  be  set  aside,  as  having  been  obtained  through  fraudulent  collusion 
with  the  city  authorities.     Ib.     S.  C.  affirmed,  Ante,  484. 

AMENDMENT,  4;  APPEAL,  10,  11 ;  CAUSE  OF  ACTION,  2;  EVIDENCE,  tit. 
Records  •  MOTIONS  AND  ORDERS,  4,  9,  17. 

JUDICIAL  SALE. 

1.  If  any  necessary  parties  were  not  brought  before  the  court  in  proceed- 
ings instituted  to  procure  a  judgment  of  sale,  any  judgment  rendered 
is  void  as  to  such  parties';  and  a  purchaser  under  the  judgment  will 
be  justified  in  refusing  to  take  title.     Alvord  a.  Beach,  Ante,  451. 

2.  But  where  all  necessary  parties  were  in  fact  joined,  the  fact  that  some 
of  the  papers  in  the  suit,  by  which   some  of  the  parties  have  been 
brought  in,  have  been  lost,  will  not  affect-  the  title,  if  the  facts  appear 
by  affidavit  or  by  recitals  in  other  papers  on  file  in  the  cause.     Ib. 

3.  Under  what  circumstances  and  on  what  terms  a  resale  of  property 
sold  at  a  judicial  sale  will  be  ordered.     Stahl  a.  Charles,  Ante,  348. 

JUDGMENT,  5. 

JURISDICTION. 

AWARD,  4 ;  BOOKS  AND  PAPERS  APPERTAINING  TO  PUBLIC  OFFICE,  3  ; 
CHANCERY  ;  COUNTY  COURT  ;  COURT  ;  HABEAS  CORPUS  ;  INJUNCTION, 
25  ;  JUSTICE'S  COURT,  1,  2,  3,  4  ;  NEW  YORK  SUPERIOR  COURT,  1. 

JUSTICE'S  COURT. 

1.  The  jurisdiction  conferred  on  justices  of  the  peace  in  respect  to  ac- 
tions upon  justices'  judgments  is  general,  and  is  not  limited  to  cases 
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in  which  (ho  amount  claimed  does  not  exceed  $100.     Humphrey  a. 
Persons,  23  Barb.,  313. 

2.  A  justice  therefore  has  jurisdiction  of  an  action  upon  a  judgment  ren- 
dered in  a  justice's  court,  and  to  render  judgment  for  the  amount  due 
thereon,  although  it  exceeds  $100.     Ib. 

3.  Although  a  summons  issued  by  a  justice  claims  damages  to  an  amount 
exceeding  §100,  the  defendant  should  appear  in  the  action  ;  inasmuch 
as  justices  of  the  peace  have  jurisdiction    of  some   actions  wherein 
judgments  are  claimed  for  sums  over  $100.     Ib. 

4.  In  an  action  upon  a  justice's  judgment,  it  is  not  necessary  that  the 
summons  should  state  that  the  complaint  will  be  upon  such  judg- 
ment.    Ib. 

5.  The  fact  that  a  justice's  judgment  on  which  an  action  is  brought,  was 
recovered  more  than  six  years  before  suit  commenced,  is  no  cause  for 
reversing  a  judgment  given  upon  it,  where  the  defendant  did  not  ap- 
pear in  the  latter  suit,  and  plead  the  statute  of  limitations.     Although 
the  statute  applicable  to  justices'  courts  declares  that  in  case  a  defend- 
ant does  not  appear  and  answer,  the  plaintiff  cannot   recover  without 
proving  his  case,  the  plaintiff  need  not  disprove  any  defence  that  must 
be  specially  pleaded,  to  be  available  to  the  defendant.     All  that  the 
plaintiff  is  obliged  to  prove  in  such  a  case,  is  enough  to  entitle  him  to 
recover,  if  the  allegations  in  the  complaint  were  denied  generally  by 
an  answer.     Ib. 

6.  Of  the  requisites  of  good  pleas  and  replications  in  courts  of  justices 
of  the  peace.     1844,  Baldwin  a.  Walsworth,  Hill  <&  D.,  Supp.,  340. 

7.  After  the  jury  in  a  justice's  suit  had  retired  they  sent  for  the  justice  ; 
he  notified  the  parties,  expecting  them  to  follow  him,  and  went  into 
the  jury-room  alone,  when  the  jury  informed  him  that  they  could  not 
agree,  and  that  they  wished  further  instructions.     The  justice,  on  dis- 
covering that  the  parties  had  not  followed  him,  declined  giving  instruc- 
tions, advised  the  jury  to  make  another  effort  to   agree,  and  then  re- 
tired and  informed  the  parties  what  the  jury  had  said.     They  all  then 
returned  to  the  jury-room,  when  it  was  agreed   that  the  jury  might 
examine  witnesses  further,  which  they  did  without  objection.     Held, 
that  there  was  no  irregularity.     1843,  Keeler  a.  Lockwood,  Hill  &  D^ 
Supp.,  137. 

APPEAL,  6,  7,  8 ;  EVIDENCK,  1. 

LEGISLATION. 

1.  Of  the  analogy  between  an  act  of  legislation  appropriating  funds  for 
objects  partly  legal,  partly  illegal,  and  a  contract  based  on  considera- 
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tions,  some  of  which  are  lawful,  while  others  are  not  so.     Roberts  a. 
The  Mayor,  &c.,  of  New  York,  Ante,  41. 

2.  The  Legislature  may  authorize  a  municipal  corporation  to  subscribe 
to  the  stock  of  a  railroad  company,  with  the  consent  of  a  majority  of 
the  corporators  duly  ascertained.     Clarke  a.  The  City  of  Rochester, 
Ante,  107. 

3.  The  passage  of  a  law,  authorizing  such  subscription  to  the  stock  of  a 
private  corporation,  subject  to  the  assent  or  approval  of  the  municipal 
corporation,  or  to  take  effect  upon  the  approval  or  assent  of  such  mu- 
nicipal corporation  expressed  by  the  vote  of  the  corporators,  is  not  a 
delegation  of  power  to  the  corporation  to  pass  the  law,  but  is  a  legiti- 
mate case  of  conditional  legislation,  and  is  entirely  within  the  discre- 
tion of  the  Legislature.     Ib. 

4.  The  nature  of  conditional  legislation — considered.     Ib. 

5.  The  rule  is  established  in  this  State,  that  a  mere  plan  or  project  of  a 
general  law,  prepared  by  the  Legislature  and  submitted  to  the  people 
to  be  approved  or  rejected  by  them,  cannot  become  a  law  by  receiving 
the  popular  approval.     Ib. 

6.  But  an  act  -of  the  Legislature,  complete  and  perfect  as  an  act  of  le- 
gislation, giving  certain  powers  to  a  municipal  corporation,  is  not  ren- 
dered void  by  the  fact  that  it  contains  a  proviso  forbidding  those  pow- 
ers to  be  exercised  by  the  officers  of  the  corporation,  except  upon  the 
approval  of  the  corporators,  to  be  ascertained  at  an  election.     Ib. 

7.  The  proper  form  of  drawing,  passing,  and  submitting  to  the  people  for 
approval,  a  law  contracting  a  State  debt.     Ib. 

BY-LAW  ;  CONSTITUTIONAL  LAW. 

LIMITATION  OF  ACTIONS. 

Of  the  limitations  of  actions  brought  by  the  people  of  the  State.     1853, 
The  People  a.  Clark,  5  Seld.,  349. 

COMPLAINT,  12  ;  EVIDKNCE,  tit.  In  Certain  Actions,  1  ;  JUSTICE'S  COURT, 
5  ;  SURROGATE'S  COURT. 

MANDAMUS. 

1.  A  mandamus  lies  to  compel  a  justice  of  one  of  the  district  courts  in 
the  city  of  New  York,  to  issue  his  warrant  in  summary  proceedings  to 
recover  possession  of  lands,  notwithstanding  that  an  appeal  has  been 
taken  to  the  New  York  Common  Pleas  from  his  decision,  accompanied 
by  security.     The  People  on  rel.  Nevins  a.  Willis,  Ante,  205. 

2.  Whether  an  alternative  mandamus  seeking  to  enforce  a  duty  resting 
VOL.  V.— 35 


546  ABBOTTS'  PRACTICE  DIGEST. 

HARRIED    WOMEN, 

upon  a  board  of  officers,  in"  their  collective  capacity,  is  defective,  merely 
because,  though  addressed  to  all  the  members  of  the  board,  it  is  ad- 
dressed to  them  individually  instead  of  collectively, —  Query?  Ib. 

AMENDMENT,  5  ;  COSTS,  6  ;  MOTIONS  AND  ORDERS,  1 ;  POLICE,  4. 

MARRIED  WOMEN. 

Of  the  proper  mode  in  which  a  married  woman,  sued  as  a  feme  sole, 
should  appear  and  answer  where  she  desires  to  set  up  her  coverture. 
Phillips  a.  Burr,  4  Duer,  113. 

GUARDIAN  AD  LITEM. 

MERGER. 

Where  a  party  colorably  bought  a  vessel  upon  which  there  was  a  mort- 
gage lien,  and  took  an  assignment  of  the  lien,  which  he  afterwards  as- 
signed to  a  bona  fide  lender  of  money  on  the  faith  of  the  assignment; 
— Held,  that  though  the  lien  was  extinguished  so  far  as  the  purchaser 
of  the  vessel  was  concerned,  it  was  not'  extinguished  as  against  the  as- 
signee of  the  lieu.  Thompson  a.  Van  Vechten,  Ante,  458. 

MORTGAGE. 

1.  The  comptroller  of  this  State  has  power  to  bring  an  action  to  foreclose 
a  mortgage  assigned  to  him  by  a  banking  association  to  secure  redemp- 
tion of  its  notes,  on  default  in  the  payment  of  the  mortgage.    The  right 
to  collect  the  money  due  upon  a  bond  and  mortgage  or  other  security 
is  a  right  incident  to  the  ownership,  and  passes  with  it  from  the  origi- 
nal owner  to  the  assignee.     If  the  security  were  assigned  in  trust,  the 
right  of  the  trustee  to  collect  the  money  may  depend  on  the  nature  and 
object  of  the  trust.     Where  the  collection  would  be  a  breach  of  trust, 
the  trustee  cannot  maintain  the  action ;  but  where  it  is  in  conformity 
with  and  in  furtherance  of  the  object  of  the  trust,  a  trustee  has  in  this 
respect  the  same  power  as  the  absolute  owner.    1854,  Flagg  a.  Hunger, 
5  Seld.,  483. 

2.  The  lien  of  a  mortgage  is  not  so  far  discharged  by  tender  and  refusal 
after  the  law-day,  as  to  bar  a  foreclosure.    Kortright  a.  Cady,  Ante,  358. 

3.  The  cases  in  this  State,  on  this  subject,  reviewed.     Ib. 

4.  The  mortgagee  who,  as  such,  pays  taxes  on  the  mortgaged  premises 
has  a  lien  on  the  land  therefor.     Ib. 

CHATTEL  MORTGAGE;  FORECLOSURE  OF  MORTGAGE;  MERGER. 
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MOTIONS  AND  ORDERS. 

1.  An  application  for  a  mandamus  to  compel  a  department  of  a  munici- 
pal corporation  to  receive  and  consider  a  bid  made  by  relators  for  a 
corporation  contract,  but  rejected  by  the  department  for  alleged  infor- 
mality, having  been  denied  at  the  special  term,  the  relators  appealed, 
and  procured  an  order  staying  proceedings  of  the  defendants  pending 
the  appeal.     A  motion  was  made  on  behalf  of  third  parties,  rival  bid- 
ders for  the  contract,  to  vacate  the  stay  of  proceedings,  to  the  end  that 
it  might  not  embarrass  the  department  in  making  an  award  to  the 
moving  parties. 

Held,  that  the  rival  bidders  could  not  be  heard  to  make  the  motion, 
they  not  being  parties  to  the  proceeding.  The  People  on  rel.  Dinsmore 
a.  The  Croton  Aqueduct  Board,  Ante,  372. 

2.  The  comptroller  of  the  city  of  New  York,  being  also  a  tax-payer  and 
corporator,  may  move  to  have  a  judgment  recovered  against  the  city, 
through  collusion  with  the  city  officials,  set  aside,  and  to  be  allowed  to 
come  in  and  defend  the  action.     Lowber  a.  The  Mayor,  &c.,  of  New 
York,  Ante,  325 ;  S.  C.  affirmed,  Ante,  484. 

3.  It  seems,  that  any  one  who  is  a  tax-payer  and  corporator  may  be 
heard  on  such  a  motion ; — or  that  the  comptroller  may  be  heard  in 
virtue  of  his  official  capacity  only.     Jb. 

4.  The  proper  remedy  where  an  action  fs  brought  upon  a  judgment  with- 
out the  leave  of  the  court  required  by  section  71  of  the  Code,  is  by 
motion  to  set  aside  the  summons  and  complaint.     Finch  a.  Carpenter, 
Ante,  225. 

5.  Except  in  the  first  judicial  district,  an  order  for  the  appointment  of  a 
guardian  ad  litem  of  an  infant  defendant  in  a  partition  suit,  can  only  be 
made  by  the  court.     Disbrow  a.  Folger,  Ante,  53. 

6.  But  in  the  first  district  such  order  may  be  made  by  a  judge  at  cham- 
bers ;  and  it  operates  as  an  order  of  the  court.     Ib. 

7.  A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
cannot  be  heard  in  the  first  instance  at  the  general  term.     It  must  be 
made  at  special  term.     If  denied,  an  appeal  may  be  taken  from  the 
order  denying  it.     Such  appeal  will  be  heard  at  the  same  time  as  the 
appeal  from  the  judgment.     1855,  Clarke  a.  Ward,  4  Duer,  206. 

8.  A  motion  to  require  an  attorney  to  give  up  to  his  client  papers  in  a 
suit,  is  not  necessarily  a  motion  in  such  suit,  and  may  be  made  in  the 
first  district,  although  the  action  is  triable  elsewhere.     Cunningham  a. 
Widing,  Ante,  413. 

9.  A  motion  in  the  first  judicial  district  to  open  a  judgment,  and  let  de- 
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fendants  in  to  defend,  may  be  made  to  a  justice  out  of  court.     Lowber 
a.  The  Mayor,  <fcc.,  of  New  York,  Ante,  325. 

10.  Where,  on  an  order  to  show  cause  why  a  party  should  not  be  pun- 
ished for  contempt  in  resisting  the  service  of  process,  the  opposing 
affidavits  render  it  clear  that  the  party  was  innocent  of  any  intention 
to  resist  service,  the  court  will  not  direct  a  reference  to  enable  the 
moving  party  to  introduce  proofs  of  such  intention.    Conover  a.  Wood, 
Ante,  84. 

11.  On  motion  to  dissolve  an  injunction,  the  plaintiff  cannot  support  his 
original  application  by  additional  affidavits  to  those  on  which  it  was 
based ;  nor  can  such  affidavits  be  permitted  to  be  read,  unless  the  de- 
fendant by  his  answer  sets  up  new  matter  in  avoidance  of  the  plaintiffs 
claim.     Powell  a.  Clark,  Ante,  70. 

12.  This  rule  is  applicable  to  a  motion  for  an  injunction ;  and  the  plain- 
tiff will  not  be  allowed  to  read  new  affidavits  to  meet  those  put  in  by 
the  defendant,  unless  the  latter  set  up  new  matter  in  avoidance.     Ib. 

13.  The  authorities  on  this  subject  reviewed.     Ib. 

14.  Where  an  answer  contained  two  defences,  and  plaintiff  moved  for 
judgment  for  frivolousness  of  answer,  and  one  defence  was  held  good 
and  the   other  frivolous ; — Held,  that   the  latter  defence   might  be 
stricken  out,  under  the  notice  that  plaintiff  would  ask  other  and  further 
relief.     Hecker  a.  Mitchell,  Ante,  453. 

15.  Where  the  complaint  declares  upon  a  contract  which  is  entire  and 
void  as  to  a  part  of  the  consideration,  it  must  be  dismissed  as  to  the 
whole  claim.     Bigelow  a.  Law,  Ante,  455. 

16.  But  where,  a  complaint  of  this  description  having  been  dismissed, 
the  plaintiff  procures  an  order  allowing  him  to  amend  his  complaint  by 
striking  out  all  averments  basing  his  claim  upon  the  illegal  considera- 
tion, it  is  proper  to  grant  a  motion  upon  the  complaint  as  amended,  to 
set  aside  the  order  of  dismissal,  and  to  grant  a  new  trial.     Ib. 

17.  Where  defendant  in  an  action  on  a  judgment  moves  to  set  aside  the 
summons  and  complaint,  for  the  reason  that  the  action  was  commenced 
without  leave  of  the  court,  such  leave  should  not  be  granted  nunc  pro 
tune,  upon   the  motion  to  vacate  the  proceedings,  but  the  plaintiff 
should  be  left  to  his  direct  motion  for  such  leave.     Finch  a.  Carpen- 
ter, Ante,  225. 

18.  After  the  commencement  of  an  action  in  the  New  York  Superior 
Court,  the  defendant  therein  obtained  in  the  Supreme  Court  an  injunc- 
tion restraining  the  plaintiff  in  the  Superior  Court  from  prosecuting  the 
action.     Notwithstanding  the   injunction,  the  plaintiff  proceeded  to 
enter  judgment  on  failure  to  answer.    The  defendant  thereupon  moved, 
in  the  Superior  Court,  to  vacate  the  judgment ;  but  the  court  held  it 
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regular,  yet  allowed  defendant  twenty  days  to  come  in  and  answer, 
upon  condition  that  he  consented  to  a  modification  of  the  injunction. 
During-  the  twenty  days,  and  before  serving  any  answer,  defendant 
moved  in  the  Supreme  Court  to  punish  plaintiff  for  contempt,  in  vio- 
lating the  injunction ;  whereupon  plaintiff  moved  in  the  Superior 
Court  to  vacate  the  order  opening  the  judgment. 

Held,  1.  That  the  Superior  Court  would  not  require  defendant  to 
waive  his  motion  in  the  Supreme  Court,  as  the  condition  on  which  he 
would  be  allowed  to  come  in  and  answer.  The  question  whether  any 
contempt  of  the  Supreme  Court  had  been  committed  by  plaintiff  must 
be  left  to  be  adjudicated  in  that  court. 

2.  That  the  order  of  the  Superior  Court,  holding  the  judgment 
regular,  yet  allowing  the  defendant  to  come  in  upon  terms,  did  not  im- 
pair or  affect  the  right  of  the  defendant  to  pursue  the  proceedings  in- 
stituted  by  him   in   the    Supreme  Court,  on  the   alleged   contempt. 
When  a  court  of  equity  has  restrained  a  party  from  proceeding  at 
law,  and  he,  notwithstanding,  proceeds,  it  is  discretionary  with  the 
court  of  law  to  sustain  or  vacate  his  proceedings  therein ;  but  the  ex- 
ercise of  this  discretion  does  not  preclude  the  court  of  equity  from  in- 
quiry into  the  contempt. 

3.  That  the  former  order  of  the  Superior  Court  should  be  so  modified 
as  to  require  the  defendant  to  elect  instanter,  instead  of  within  twenty 
days,  whether  the  judgment  should  be  continued  in  force,  or  opened 
on  the  terms  specified.     Bennett  a.  Le  Roy,  Ante,  156. 

19.  What  order  should  be  made  for  protection  of  a  purchaser  in  partition 
against  a  contingent  dower-right.     Disbrow  a.  Folger,  Ante,  53. 

20.  On  appeal  from  an  order  rendering  judgment  on  a  demurrer  as  friv- 
olous, the  order  will  not  be  reversed,  unless  the  court  are  of  opinion 
that  the  demurrer  was  good.     Wesley  a.  Bennett,  Ante,  498. 

DEMURRER;   EXAMINATION  OF  PARTIES,  1,  2,  3;  INJUNCTION,  15,  16; 
JUDGMENT,  15;  PARTIES,  19. 

MUNICIPAL  CORPORATION. 

1.  The  Common  Council  of  the  city  of  New  York  have  power  to  employ 
the  services  of  a  surveyor  in  the  work  of  preparing  a  map  of  city 
property;  and  whether  such  work  will  be  beneficial  to  the  city  is  a 
question  solely  for  its  consideration.     The  People  on  rel.  Smith  a. 
Flagg,  Ante,  232. 

2.  The  provision  of  the  city  charter  requiring  that  the  various  depart- 
ments shall  advertise  for  sealed  proposals  for  contracts  for  all  "  work" 
involving  an  expenditure  exceeding  $250,  does  not  apply  to  professional 
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services ; — e.  g.,  those  of  a  surveyor  in  preparing  a  map.  Where  pro- 
fessional services  are  to  be  employed,  the  Common  Council  have  a 
power  of  selection,  with  reference  to  securing  the  requisite  skill,  and  no 
advertisement  is  required.  Ib. 

3.  The  inhabitants  of  the  city,  and  not  the  Common  Council,  constitute 
the  corporation.     Clarke  a.  The  City  of  Rochester,  Ante,  107. 

4.  It  is  the  citizens  of  a  city,  and  not  the  Common  Council,  who  consti- 
titute  th^  "  corporation"  of  the  city.     The  aldermen  and  other  charter 
officers  are  only  officers  of  the  corporation.    Lowber  a.  The  Mayor,  &c., 
of  New  York,  Ante,  325. 

5.  The  "  counsel  to  the  corporation"  is  not  the  counsel  to  the  two  boards 
of  the  Common  Council  merely,  so  as  to  be  absolutely  subject  to  their 
orders,  in  respect  to  suits  in  which  the  city  may  be  a  party,  but  he  is 
an  agent  or  trustee  for  the  whole  body  of  citizens,  and  is  ultimately 
responsible  for  his  conduct  to  them.     Ib. 

6.  The  corporation  of  the  city  of  New  York  are  not  liable  for  the  fees 
and  charges  of  counsel,  other  than  the  corporation  counsel,  and  not 
employed  by  direction  of  the  Common  Council,  for  services  rendered 
in  suits  in  which  the  corporation  are  interested ;  and  not  being  liable 
for  them,  they  cannot  assume  them,  nor  can  the  Common  Council 
lawfully  appropriate  money  to  pay  them.    (Rawson  a.  The  Mayor,  &c., 
4  Ante,  342.)     Roberts  a.  The  Mayor,  &c.,  of  the  City  of  New  York, 
Ante,  41. 

7.  Where  moneys  are  appropriated  by  vote  of  the  legislative  body  of  a 
municipal  corporation  for  two  purposes,  one  of  which  is  lawful,  and  the 
other  unlawful,  the  courts  will,  if  it  is  practicable  so  to  do,  distinguish 
between  the  two  objects,  so  as  to  sustain  the  appropriation,  so  far  as  it 
is  for  a  lawful  purpose,  and  to  enjoin  only  the  expenditure  for  that    ' 
which  is  unlawful.     Ib.     Compare  Bigelow  a.  Law,  Ante,  455. 

8.  But  where  the  appropriation  made  is  of  one  sum  in  gross,  in  such  a 
way  that  the  court  cannot  determine  how  much  was  intended  for  the 
lawful  object,  how  much  for  the  other,  the  entire  appropriation  will  be 
held  void.     Ib. 

9.  An  action  lies  against  the  corporation  of  the  city  of  New  York,  when 
they  receive  money  from  any  source  of  revenue  which  they  are  bound 
to  apply  to  a  special  purpose  to  compel  them  to  pay  it  to  the  purpose 
contemplated ;  and  they  are  also  liable  to   an   action,  where,  being 
authorized  to  raise  money  by  tax,  for  a  special  purpose,  they  neglect 
to  provide-  for  such  claim.     Green  a.  The  Mayor,  <fec.,  of  New  York, 
Ante,  503. 

10.  But  the  corporation  are  not  liable  to  an  action  for  an  increase  of 
salary  given  to  an  officer, — e.  g.,  a  justice  of  one  of  the  district  courts 
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of  the  city, — by  act  of  the  Legislature,  where  the  Legislature  have 
neglected  to  give  the  corporation  authority  to  raise  money  for  its  pay- 
ment. Ib. 

CONTEMPT,  7;  INJUNCTION,  5,  6,  7,  8,  18;  JUDGMENT,  16;  LEGISLATION, 
2,  3,  6 ;  NEW  YORK  SUPERIOR  COURT,  1 ;  PARTIES,  13, 14, 15, 16, 17  ; 
SUPPLEMENTARY  PROCEEDINGS. 

NEW  YORK  COMMON  PLEAS. 

1.  Previous  to  1857  the  New  York  Common  Pleas  had  no  power  to  en- 
tertain an  appeal  from  the  decision  of  any  magistrate  or  justice  ren- 
dered in  summary  proceedings  to  recover  possession  of  land.     Davis  a. 
Hudson,  Ante,  61. 

2.  Section  352  of  the  Code,  as  amended  in  1857,  authorizes  an  appeal  to 
the  New  York  Common  Pleas  from  the  judgment  of  a  justice  of  a  dis- 
trict court  of  the  city  of  New  York,  rendered  out  of  court,  in  those 
special  proceedings  which  he  is  authorized  to  conduct,  and  in  which  a 
judgment  is  necessarily  to  be  rendered  by  him  acting  as  a  justice  only, 
and  not  as  a  court.     Ib. 

3.  An  appeal  may  now  be  taken  from  a  justice's  judgment,  in  summary 
proceedings,  to  the  Common  Pleas.     Ib.     But  see  contra,  The  People 
on  rel.  Nevins  a.  Willis,  Ante,  205. 

APPEAL,  4,  5. 

NEW  YORK  DISTRICT  COURT. 

Of  the  construction  of  the  act  of  1857,  relative  to  the  district  courts  of 
the  city  of  New  York  (Laws  of  1857,  ch.  344) ;  and  of  the  constitu- 
tionality of  that  act.  Green  aNThe  Mayor,  &c.,  of  New  York,  Ante,  503. 

APPEAL,  4,  5  ;  NEW  YORK  SUPERIOR  COURT,  2  ;  STAY  OF  PROCEEDINGS,  3. 

NEW  YORK  MARINE  COURT. 
STAY  OF  PROCEEDINGS,  1,  2. 

NEW  YORK  SUPERIOR  COURT. 

1.  An  action  commenced  in  the  Superior  Court  of  New  York  by  individ- 
ual corporators  of  that  city,  against  the  mayor,  aldermen,  and  com- 
monalty, asking  for  an  injunction  restraining  the  defendants  from 
granting  the  right  to  construct  a  certain  railroad  in  the  city,  is  within 
the  jurisdiction  of  that  court,  both  as  to  parties  and  subject-matter ; 
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and  that  court  has  also  jurisdiction  to  grant  the  injunction  sought. 
1853,  The  People  on  rel.  Davis  a.  Sturtevaut,  5  Seld.,  263. 
2.  The  New  York  Superior  Court  has  not  jurisdiction  of  appeals  from 
the  district  courts  of  the  city.     Hawkins  a.  The  Mayor,  «fcc.,  of  New 
York,  Ante,  344. 

SERVICE,  AND  PROOF  OF,  1. 

NOTICE. 

1.  An  estimate  made  by  two  partners  for  a  corporation  contract  was 
publicly  opened,  pursuant  to  notice  in  the  proposals,  in  the  presence  of 
such  bidders  as  chose  to  attend,  and  was  found  defective.     The  defect 
was  then  and  there  announce.d  in  the  hearing  of  one  of  the  partners 
by  whom  it  was  made.     The  other  partner  was  absent;  and  the  defect 
was  one  which  he  only  could  correct. 

Held,  that  this  was  sufficient  notice  of  the  defect  under  section  501 
of  the  New  York  city  ordinance  of  1849, — which  provides  that  no 
such  estimate  shall  be  rejected  for  error  of  form,  provided  the  person 
or  persons  making  the  same  shall  correct  it  within  twenty-four  hours 
after  notice  of  any  such  defect.  The  People  on  rel.  Dinsmore  a.  The 
Croton  Aqueduct  Board,  Ante,  316. 

2.  Where  the  Legislature  prescribe  the  giving  of  notice  as  a  condition 
precedent  to  the  doing  an  act,  they  may  also  prescribe  the  mode  of 
giving  notice ;  but  in  the  absence  of  any  provision  upon  that  point, 
personal  service  of  notice  is  necessary.     McDermott  a.  The  Board  of 
Police  for  the  Metropolitan  Police  District,  Ante,  422. 

3.  What  was  a  sufficient  notice  of  defence  under  the  former  practice  to 
authorize  a  breach  of  warranty  or  fraud  in  a  sale  to  be  shown  in  re- 
coupment of  damages.     1844,  Stever  a.  Lamoure,  Hill  &  D.,  Supp^ 
352. 

APPEAL,  6,  7,  8 ;  EXAMINATION  OF  PARTIES,  1,  2,  3. 

NOTICE  OF  PENDENCY  OF  ACTION. 
FORECLOSURE  OF  MORTGAGE,  1. 

OFFER  TO  ALLOW  JUDGMENT. 

It  seems,  that  under  the  Code,  tender  of  the  amount  due  in  a  foreclosure 
suit  can  only  be  made  in  the  form  of  an  offer  by  the  defendant  to  allow 
the  plaintiff  to  take  judgment  for  a  specified  sum,  with  costs.  Thurston 
a.  Marsh,  Ante,  389. 
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1.  What  constitutes  "possession"  of  a  public  office.      Conover's  Case* 
Ante,  73. 

2.  City,  county,  town,  and  village  offices  are  "  offices  of  this  State,"  with- 
in the  meaning  of  the  act  of  February  3,  1849,  providing  for  the  filling 
of  vacancies  in  office.     Ib. 

3.  The  governor  is  not  authorized,  by  Laws  of  1849,  ch.  28,  to  fill  a  va- 
cancy in  the  office  of  street  commissioner  in  the  city  of  New  York. 
Devlin's  Case,  Ante,  281. 

4.  The  books  and  papers  "  belonging  or  appertaining"  to  a  public  office, 
— e.  g.  that  of  street  commissioner  of  the  city  of  New  York, — belong 
to  the  officer  for  the  time  being;   and  he  has  a  right  to  the  possession 
and  use  of  them  for  all  the  purposes  of  the  office.     Conover  a.  The 
Mayor,  &c.,  of  New  York,  Ante,  393. 

5.  By  devoting  the  books  and  papers  appertaining  to  the  office  of  street 
commissioner  of  the  city  of  New  York  to  the  uses  of  that  office,  the 
city,  which  originally  owned  them,  has  consented  to  part  with  all  its 
rights  inconsistent  with  their  use  for  the  purposes  of  the  office. 

The  city  has  no  right  to  a  possession  of  the  books  adverse  to  the 
officer,  or  to  interrupt  the  possession  or  use  of  them  by  him.     Ib. 

6.  In  so  far  as  the  coungel  to  a  municipal  corporation  acts  as  an  attorney 
or  counsellor  of  the  court,  he  is  subject  to  all  the  rules  and  regula- 
tions of  the  court,  and  is  responsible  to  the  court,  in  like  manner  as 
any  other  attorney  or  counsellor  in  like  case.     Lowber  a.  The  Mayor, 
&c.,  of  New  York,  Ante,  325. 

PARTIES. 

1.  The  terms  of  section  111   of  the  Code,  that  "every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,"  are  imperative, 
and  are  subject  to  no  exceptions  other  than  those  stated  in  section 
113.     Hence,  since  the  Code,  even  a  dormant  partner  is  a  necessary 
party  as  a  plaintiff  in  an  action  for  the  recovery  of  a  partnership  debt 
founded  on  a  partnership  contract,  whether  the  relief  sought  be  legal 
or  equitable.     Each  partner  is  not  a  trustee  for  his  copartners,  and 
hence  is  not  a  trustee  of  an  express  trust  within  the  meaning  of  sec- 
tion 113  of  the  Code.     1855,  Secor  a.  Keller,  4  Duer,  416. 

2.  When  a  judgment  of  interpleader  directs  a  suit  between  A.  and  B. 
by  name,  all  persons  may  be  made  parties  who  claim  an  interest  in 
the  property  in  dispute,  whose  presence  is  necessary  to  a  complete  de- 
termination of  the  controversy.     1854vLeavitt  a.  Fisher,  4  Duer,  1. 
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3.  A  cause  of  action  for  a  mere  tort,  in  no  way  affecting  property,  can- 
not be  so  assigned  that  the  assignee  can  sue  in  his  own  name. 

Therefore  where  the  defendant,  as  the  complaint  alleged,  falsely  and 
fraudulently  represented  to  A.  that  B.  and  C.  were  worthy  of  credit,  and 
A.,  relying  thereon,  sold  goods  to  B.  and  C.  on  credit  and  were  dam- 
aged thereby,  and  assigned  the  cause  of  action  to  the  plaintiff, — Held, 
on  demurrer  to  the  complaint,  that  no  action  would  lie  in  the  plain- 
tiff's name.  1855,  Hyslop  a.  Randall,  4  Duer,  660. 

4.  Where  a  bond  of  a  trustee  and  a  surety  is  given  to  "  The  People  of 
the  State  of  New  York,"  for  the  benefit  of  the  persons  interested  in 
the  trust  estate,  an  action  upon  the  bond  may  properly  be  brought  in 
the  name  of  the  people.     In  such  case  the  people  are  "  trustees  in  an 
express  trust"  within  the  meaning  of  section  113  of  the  Code.     1853, 
The  People  a.  Norton,  5  Seld.,  176. 

5.  When  a  sheriff  is  liable  for  the  trespass  or  misfeasance  of  his  deputy, 
both  may  be  sued  jointly  for  such  wrongful  act.     1854,  Waterbury  a. 
Westervelt,  5  Seld.,  598  ;   1855,  King  a.  Orser,  4  Duer,  431. 

6.  A  suit  upon  an  order  of  filiation  made  in  the  name  of  the  overseers 
of  the  poor,  cannot  be  brought  by  the  overseers  of  the  poor  in  their 
name  of  office.     It  should  be  brought  in  their  individual  names,  with 
the  addition  of  their  office.     1844,  The  Overseers  of  the  Town  of  He- 
bron a.  Ely,  Hill  &  D.,  Supp.,  379.  t 

7.  The  provisions  of  the  act  of  1849  are  applicable  only  to  unincorpo- 
rated companies  or  associations,  since  it  is  only  suits  by  or  against 
such  that  must  or  can  be  prosecuted  in  the  names  of  all  the  share- 
holders ;  and  the  intention  of  the  Legislature  thus  to  limit  the  applica- 
tion of  the  act,  is  rendered  still  more  manifest  by  section  5,  which 
declares  that  nothing  contained  in  the  act  shall  be  construed  to  confer 
upon  the   companies  or  associations  to  which  it  refers,   any  of  the 
rights  or  privileges  of  corporations, — a  declaration  which,  in  respect  to 
companies  already  possessing  all  these  rights  and  privileges,  would  not 
be  merely  unnecessary,  but  absurd.     1855,  The   New  York  Marbled- 
Iron  Works  a.  Smith,  4  Duer,  362. 

8.  The  statutes  of  1849  and   1851,  authorizing  joint-stock   and  other 
companies  and   associations  of  seven  or  more  persons  to  sue  or  be 
sued  in  the  name  of  their  president  or  treasurer,  conferred  upon  those 
officers  no  right  to  sue,  except  in  cases  where  the  shareholders  or  as- 
sociates could  before  have  prosecuted.     The  intent  of  those  statutes 
was  to  obviate  the  inconvenience  of  joining  all  the  shareholders  or  as- 
sociates as  parties,  to  facilitate  an  existing  right  of  action,  and  not  to 
create  a  new  one.     1856,  Corning  a.  Greene,  23  Barb.,  33. 

9.  It  is  only  in  cases  where  an  association,  as  such,  are  the  owners  or 
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have  an  interest,  joint  or  in  common,  in  any  property,  right  of  action, 
or  demand,  that  a  suit  may  be  maintained  in  the  name  of  the  associ- 
ation. The  separate  owners  of  demands,  or  of  separate  rights  of  ac- 
tion, cannot  voluntarily  associate  and  elect  a  president,  and,  under  the 
acts  of  1849  and  1851,  recover  in  the  name  of  such  president  in  one 
suit  the  separate  demands.  Ib. 

10.  There  is  no  doubt  that  the  owner  of  the  equity  of  redemption  is  a 
necessary  party  to  a  suit  for  the  foreclosure  of  a  mortgage.     The  mere 
statement  of  this  proposition  is  sufficient  to  .show  its  correctness.    The 
action  is  brought  for  the  express  purpose  of  foreclosing  the  equitable 
estate  and  right  to  redeem   remaining  against  the  mortgage,  and  of 
transferring  to  the  mortgagee,  or,  under  our  practice,  to  the  purchaser 
at  a  sale  by  virtue  of  the  decree,  a  complete  legal  title  to  the  mort- 
gaged premises.     The  very  object  of  the  proceeding  would  therefore 
be  completely  defeated  if  the  owner  of  the  equity  of  redemption  were 
not  a  party.     No  title  could  be  made  that  would  not  be  defeasible  by 
the  person  in  whom  this  equity  of  redeeming  the  mortgage  remained, 
not  barred  or  destroyed.     1856,  Hall  a.  Nelson,  23  Barb.,  88. 

11.  The  mortgagor,  after  he  has  parted  with  his  equity  of  redemption, 
may  make  the  objection   that  his  grantee  is  not  a  party  to  the  suit. 
The  want  of  any  necessary  party — of  any  party  without  whom  the 
matters  in  litigation  cannot  be  finally  determined,  or  a  perfect  judg- 
ment be  rendered — is  an  objection  which   is  expressly  given  to  any 
party  by  the  Code ; — by  demurrer  where  the  facts  constituting  the  ob- 
jection appear  in   the  complaint,  or  by  answer  where  they  do  not. 
And  this  objection  comes  with  entire  propriety  from  the  mortgagor  in 
a  foreclosure  suit,  because  his  ultimate  liability  for  the  debt  makes  it 
of  the  highest  importance  to  him  that  the  title  which  will  be  made 
by  the  sale  should  be  perfect  against  all  equities,  and  especially  against 
that  which  is  of  the  greatest  consequence — the  entire  equity  of  re- 
demption.    Ib. 

12.  That  where,  upon   a  sale   of  land,  a  purchase-money  mortgage  is 
given,  the  mortgagor  and  his  grantees  have  each  of  them  such  a  seisin 
of  the  equity  of  redemption,  that  their  wives  would  be  entitled  to  dower 
in  the  portions  conveyed  to  their  respective  husbands,  subject  to  the 
payment  of  the  mortgage ;  and  that  the  wives  of  such  grantees  are 
therefore  necessary  parties  to  a  suit  for  the  foreclosure  of  the  mort- 
gage.    1856,  Mills  a.  Van  Voorhis,  23  Barb.,  125. 

13.  It  seems,  that  the  corporation  of  a  city  should  be  made  a  party  to  an 
action,  the  object  of  which  is  to  control  the  agents  of  the  corporation 
in  the  disposal  of  moneys  solely  under  the  control  of  the  corporation. 
Fitzpatrick  a.  Flagg,  Ante,  213. 
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14.  In  a  proceeding  under  1  Revised  Statutes,  125,  §  61,  by  the  succes- 
sor to  an  office,  to  get  possession  of  the  books  and  papers  "  belonging 
or  appertaining"  to  it,  the  decision  of  the  judge  conducting  such  pro- 
ceeding is  conclusive  upon  the  rights  of  the  parties  to   it  and  their 
privies.     Conover  a.  The  Mayor,  &c.,  of  New  York,  Ante,  393. 

15.  The  officer  in  such  a  proceeding  represents  not  only  his  own  rights 
as  individual,  but  also  those  of  third  persons  entitled  to  the  benefits  of 
the  office.     Ib. 

16.  Accordingly  the  city,  as  to  its  rights  to  the  books  as  appertaining 
to  the  office,  is  bound  by  the  decision  in  such  a  proceeding  as  a  privy, 
— it  appearing  that  the  actual  officer  was  a  party  to  that  proceed- 
ing.    Ib. 

17.  Accordingly,  where  in  such  a  proceeding  by  C.  against  D.,  it  had 
been  decided  that  C.  was  the  officer,  and  was  entitled  to  the  books, 
and  the  city  afterwards  claiming  that  D.,  and  not  C.,  was  such  officer, 
brought  an  action  against  C.  to  restrain  the  possession  and  use  of  them 
by  him, — Held,  that  the  city  was  bound  by  such  decision  as  a  privy, 
it  being  represented"  therein  by  the  officer  a  party  to  it,  and  was  estop- 
ped to  dispute  the  title  of  the  party  therein  adjudged  to  be  entitled. 
Ib. 

18.  Certain  securities  having  been  deposited  by  the  owner  with  a  firm 
as  agents  to  sell  them,  or  negotiate  loans  upon  them,  the  agents  dis- 
posed of  the  securities — some  of  them  to  one  person,  and  others  to 
another — in  violation  of  their  trust.     The  principal  thereupon  brought 
suit,  joining  the  agents  and  all  the  transferees  of  all  the  securities,  as 
defendants,  in  one  and    the  same   action  ;    seeking   such    final  relief 
against  each  transferee  as  was  appropriate  to  the  transaction  by  which 
he  held,  and  also  praying  an  injunction  restraining  the  transfer  of  the 
securities  by  any  of  the  defendants  pending  the  suit. 

Held,  that  the  different  transferees  could  not  be  joined  as  defendants 
in  one  action.  There  was  no  community  of  interest  between  the 
holder  of  one  lot  of  securities  and  the  holder  of  another.  There 
should  be  separate  actions  brought  against  each  transferee  of  the  se- 
curities, joining  with  him  the  agents;  the  latter  being  properly  made 
defendants  in  all  the  actions.  The  Lexington  &  Big  Sandy  Railroad 
Company  a.  Goodman,  Ante,  493. 

19.  The  complaint  of  an  infant  plaintiff,  suing  by  guardian  ad  litem, 
claimed  to  recover  a  legacy  under  a  will  proved  abroad ;  but  did  not 
sh'ow  letters  of  administration  or  of  guardianship  taken  out  iu  this 
State,  nor  was  the  foreign  executor  made  a  party. 

Held,  on  demurrer,  1.  That  an  objection  for  insufficiency  in  the 
statement  of  the  appointment  of  plaintiffs  guardian  ad  litem,  could 
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PARTITION. 


only  be  raised  by  motion  to  make  the  complaint  more  definite  and 
certain. 

2.  That  where   a  legacy  is  given  of  specific  securities,  the  legatee 
may  sue  in  his  own  name  to  recover  them,  on  obtaining  the  assent  of 
the  executor ;  and  such  assent,  when  no  debts  remain  unpaid,  may  be 
compelled. 

3.  That  a  statement  in  the  complaint  that  the  foreign  executor  had 
closed  the  duties  of  his  trust  and  been  discharged,  sufficiently  showed 
his  assent  that  the  action  should  be  brought  by  the  legatee. 

4.  That  there  was  no  necessity  for  the  appointment  of  a  domestic 
administrator,  no  debts  payable  out  of  the  property  being  pretended. 
Sere  a.  Coit,  Ante,  481. 

FORECLOSURE  OF  MORTGAGE,  1 ;  JUDICIAL  SALE,  1,  2 ;  MANDAMUS,  2 ; 
MOTIONS  AND  ORDERS,  1,  2,  3. 

PARTITION. 

1.  The  history  of  the  law  of  England  and  of  the  State  of  ftTew  York  re- 
specting the  partition  of  lands, — reviewed.    Mead  a.  Mitchell,  Ante,  92. 

2.  One  of  two  tenants  in  common  of  certain  lands  devised  her  moiety 
thereof  to  a  trustee,  to  receive  the  rents  and  profits  thereof,  and  apply 
them  to  the  use  of  a  female  cestui  que  trust  named  in  the  devise, 
during  her  life ;  and  after  her  death,  in  default  of  her  appointment 
under  a  power  given  her,  to  convey  to  her  heirs.     During  the  lifetime 
of  the  cestui  que  trust  a  partition  suit  was  brought  by  the  other  tenant 
in  common,  making  the  trustee  the  cestui  que  trust,  and  all  her  heirs 
expectant  then  living,  parties  defendant.     The  court  decreed  a  sale,  and 
directed  that  half  the  net  proceeds  be  paid  to  the  trustee,  to  be  invested 
subject  to  the  trust  above  mentioned. 

Held,  on  motion  by  the  purchaser  to  be  discharged  from  his  pur- 
chase,— 1.  That  (under  Laws  of  1840,  ch.  177)  the  decree  was  binding 
upon  the  interests  of  any  persons  not  yet  in  being,  who  might  after- 
wards become  entitled  to  share  in  the  devised  property,  as  well  as 
upon  persons  in  being;  and  that  the  purchasers  thereof  took  a  good 
title. 

2.  That  (under  §  113  of  the  Code)  the  persons  not  in  being,  who,  by 
possibility,  might  have  an  interest  in  the  premises,  should  be  consid- 
ered as  represented  in  the  suit  by  the  trustee,  and  so  bound  by  the 
decree  as  if  made  parties  by  name.  Ib. 

MOTIONS  AND  ORDERS,  5,  6 ;  REFERENCE,  6. 
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PARTNERSHIP. 


PARTNERSHIP. 

An  estimate  for  a  corporation  contract  purported  by  its  title  to  be  made 
by  J.  M.  W.  and  S.  P.  D.,  under  the  name  and  style  of  D.  W.  &  Co. 
It  was  subscribed  by  each  individual  name,  and  also  by  the  firm  name. 
Held,  that  it  was  to  be  treated  as  a  partnership  act  of  the  firm,  and 
not  as  that  of  the  individual  partners.  The  People  on  rel.  Dinsiriore  a. 
The  Croton  Aqueduct  Board,  Ante,  316. 

PARTIES,  1 ;  VERIFICATION,  4. 

PLEADING. 

1.  The  objection  that  a  complaint  contains  an  excess  of  parties,  may  be 
taken  by  demurrer  or  answer,  and  when  not  so  taken  is  deemed  to 
be  waived.     1854,  Leavitt  a.  Fisher,  4  Duer,  1. 

2.  To  state,  in  a  pleading,  the  nature  and  source  of  the  information  upon 
which   the  party  relies  in  making  an  averment  of  facts  on  information 
and  belief,  does  not  vitiate  an  independent  averment  of  such  facts. 
Borrowe  a.  Milbank,  Ante,  28. 

3.  Nor  does  it  detract  from  the  force  of  such  averment,  that  the  clause  of 
the  pleading  in  which  it  occurs,  refers — e.  g.,  by  the  use  of  the  word 
"therefore" — to  the  antecedent  clauses,  in  which  the  grounds  of  the 
information  and  belief  are  stated.     Ib. 

4.  Where  the  words  alleged  in  a  complaint  for  libel  are  fairly  susceptible 
of  a  construction  which  would  render  them  libelous,  the  complaint  will 
be  sustained  upon  demurrer,  although  the  words  may  also  be  inter- 
preted so  as  to  be  innocent.     Wesley  a.  Bennett,  Ante,  498. 

5.  On  a  demurrer  to  a  complaint  for  libel  containing  the  averment  au- 
thorized by  section  164  of  the  Code,  that  the  words  complained  of  were 
published  "concerning  the  plaintiff,"  the  court  is  bound  to  assume  that 
the  article  referred  to  the  plaintiff.     Ib. 

AMENDMENT,  1,  2,  3 ;  ANSWER;   CAUSE  OF  ACTION;   COMPLAINT;  DE- 
FENCE; DEMURRER;  PARTIES,  19;  VERIFICATION,  1,  2,  3.  . 

POLICE. 

1.  The  Board  of  Police  for  the  Metropolitan  Police  District  (created  by 
2  Laws  of  1857,  200,  ch.  569)  consists  of  the  five  commissioners  ap- 
pointed under  the  act,  and  the  mayors  of  New  York  and  Brooklyn. 
The  People  on  rel.  Murphy  a.  The  Metropolitan  Police  Commissioners, 
Ante,  241. 
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2.  The  five  commissioners  appointed  by  the  act,  do  not  constitute  the 
Board.     Ib. 

3.  The  two  mayors,  although  made  members  of  the  Board,  are  not  com- 
missioners.    Ib. 

4.  A  precept — e.  g.,  an  alternative  mandamus — addressed  to  the  police 
commissioners,  does  not  embrace  the  two  mayors,  and  so  is  not,  even  in 
effect,  addressed  to  the  Board  of  Police.     Ib. 

5.  Under  section  32  of  the  Metropolitan  Police  Act  (2  Laws  of  1857, 
200,  ch.  569)  the  policemen  in  office  in  the  city  of  New  York  on  April 
22,  1857,  became  the  policemen  under  that  act,  and  held  office,  and 
•were  bound  to  do  duty  as  such.     McDermott  a.  The  Board  of  Police 
for  the  Metropolitan  Police  District,  Ante,  422. 

6.  The  rules  of  the  Board  of  Police  for  the  Metropolitan  Police  District 
provided,  in  respect  ta  the  removal  of  policemen  from  office,  that  all 
charges  preferred  against  any  member  of  the  police  force,  unless  pre- 
ferred by  one  of  the  commissioners,  &c.,  must  be  verified  by  the  com- 
plainant, and  must  state  his  name  and  residence.     Held,  that  a  mem- 
ber of  the  force  could  not  be  removed  upon  charges  not  conforming  to 
these  regulations,  and  that  in  order  to  sustain  a  removal  it  must  appear 
either  that   the  charges  were  preferred  by  a  commissioner,  &C.,  or 
that  they  were  verified,  and  stated  the  name  and  residence  of  com- 
plainant.    Ib. 

7.  Wherever  an  act  is  required  to  be  done  in  a  proceeding  instituted  to 
divest  a  man  of  property,  or  of  a  right,  and  such  act  is  omitted,  the 
proceeding  is  void.     Ib. 

8.  Under  the  acts  of  1853  and  1857  (relative  to  the  New  York  and 
Metropolitan  Police)  a  member  of  the  police  force  cannot  be  legally 
removed  from  office  unless  he  has  been  personally  notified  of  the 
charges  preferred,  and  unless,  if  he  denied  them,  he  had  personal  notice 
of  the  time  and  place  of  trial.    Ib. 

PROMISSORY  NOTE. 

ANSWER,  4,  5;  CHATTEL  MORTGAGE,  7;  COMPLAINT,  13,  14;  DEFENCE, 
3,  4 ;  EXAMINATION  OF  PARTIES,  5. 

QUESTIONS  OF  LAW  AND  FACT. 
APPEAL,  9. 

QUO  WARRANTO. 
The  only  proper  proceeding  for  trying  the  title  to  an  office  is  the  action 
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IIKAL    PROPERTY. 


in  the  nature  of  quo  warranto,  brought  by  the  people  of  the  State. 
The  Mayor,  <fec.,  of  New  York  a.  Conover,  Ante,  171. 


REAL  PROPERTY. 
CAUSE  OF  ACTION,  1 ;  DEFENCE,  1,  2 ;  EJECTMENT. 

RECEIVER. 

1.  What  proceedings  give  jurisdiction  to  the  Supreme  Court,  under  2 
Revised  Statutes,  463,  §  36,  to  appoint  a  receiver  of  a  corporation,  on 
petition  of  a  judgment  creditor  of  such  corporation.     Bangs  a.  Mcln- 
tosh,  23  Barb.,  591. 

2.  Under  the  practice  of  the  Supreme  Court,  a  receiver  appointed  in  pro- 
ceedings taken  under  Laws  of  1853,  918,  ch.  466,  §  24,  to  close  the 
business  of  a  fire  insurance  company,  should  be  required  to  give  secu- 
rity.    Case  of  the  Mechanics'  Fire  Insurance  Company,  Ante,  444. 

3.  An  order  appointing  a  receiver,  under  the  Code,  vests  in  him,  subject 
to  the  order,  all  the  property,  whether  real  or  personal,  of  the  debtor, 
without  the  execution  of  an  assignment  by  the  debtor.     And  without 
having  received  such  an  assignment,  a  receiver  appointed  in  supple- 
mentary proceedings  may  bring  an  action  to  set  aside,  on  the  ground 
of  fraud,  an  assignment  of  real  and  personal  property  made  by  the 
judgment  debtor.     1853,  Porter  a.  Williams,  5  Seld.,  142. 

4.  By  an  order  of  court  a  receiver  of  partnership  property  was  appointed, 
but  the  order  provided  that  before  entering  on  his  duties  he  should 
give  certain  security.    After  the  order,  but  before  the  security  was  per- 
fected, the  sheriff  levied  on  the  partnership  property. 

Held,  that  the  title  to  the  property  vested  in  the  receiver  from  the 
date  of  his  appointment;  and  that,  having  given  the  security  required, 
he  was  entitled  to  the  property  from  the  sheriff.  Steele  a.  Sturges, 
Ante,  442. 

5.  The  holder  of  a  certified  check  protested  for  non-payment,  obtained, 
on  the  day  of  protest,  an  order  to  show  cause  against  the  bank,  re- 
turnable on  the  same  day  ;  and  the  cause  was,  at  the  appointed  hour, 
heard,  the  bank  declared  insolvent,  without  opposition,  and  a  receiver 
appointed. 

Held,  that  these  proceedings  must  be  treated  as  equivalent  to  a  vol- 
untary assignment  by  the  bank  of  its  property  for  the  benefit  of  its 
creditors ;  and  the  validity  of  the  appointment  of  the  receiver  must  be 
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tested  by  the  question,  whether  such  an  assignment  would  have  been 
valid.     The  Bowery  Bank  Case,  Ante,  415. 

6.  On  what  grounds  an  appointment  of  a  receiver  of  a  bank  will  be  va- 
cated on  petition  of  a  creditor  not  a  party  to  the  proceedings  for  the 
appointment.  Ib. 

AFFIDAVIT  ;  COMPLAINT,  6. 

REFERENCE. 

1.  In  an  action  to  recover  for  personal  property  sold  and  delivered,  and 
claiming  a  specific  balance  due,  a  judgment  entered  on  the  report  of 
a  referee  for  a  less  sum  than  the  balance  claimed  in  the  complaint  to 
be  due,  will  not  be  set  aside,  although  he  received  proof  that  more 
items  in  number  were  sold,  and  their  aggregate  value  was  greater, 
than  the  complaint  or  bill  of  particulars  specified,  when  no  objection 
was  made  at  the  trial  to  the  reception  of  the  evidence,  and  there  is  no 
reason  to  suppose  that  injustice  has  been  done. 

In  such  a  case,  an  order  may  properly  be  made,  conforming  the 
complaint  to  the  facts  proved,  without  imposing  the  condition  that  the 
plaintiff  consent  to  a  new  trial  and  pay  the  costs  of  the  former  trial. 
1855,  Barth  a.  Walther,  4  Duer,  228. 

2.  When,  in  an  action  of  foreclosure,  a  decree  has  been  made  upon  plead- 
ings and  proofs,  appointing  a  referee  to  compute  the  amount  due,  to 
examine  the  plaintiff  as  to  payments,  and  to  take  proof  of  the  allega- 
tions of  the  bill  as  against  an  absent  defendant,  and  directing  a  sale 
of  the  premises  on  the  confirmation  of  the  report,  the  parties  who  have 
appeared  and  answered  are  concluded  by  such  decree  as  to  the  issues 
in  the  pleadings ;  and  the  referee  has  no  power  to  examine  the  plain- 
tiff as  to  any  facts,  except  those  relative  to  payments  on  the  mortgage ; 
nor  to  examine  the  absent  defendant,  in  behalf  of  his  co-defendants,  as 
to  a  defence  of  fraud  set  up  in  the  answer.     1853,  McCrackan  a.  Val- 
entine, 5  Seld.,  43. 

3.  After  a  cause  on  trial  before  a  referee  has  been  heard  and  summed  up, 
the  referee  may  in  his  discretion  grant  a  postponement  and  receive 
further  evidence  at  another  session.     1843,  Packer  a.  French,  Hill  & 
D.,  Supp.,  103. 

4.  Where  a  referee,  after  the  final  submission  of  the  cause,  refused  an  ap- 
plication made  by  the  plaintiff  for  a  postponement  in  order  to  produce 
further  testimony,  but  certified  that  his  refusal  was  upon  the  sole 
ground  of  a  supposed  want  of  authority  to  grant  the  application ; — 
Held,  by  the  Supreme  Court,  that  the  hearing  might  be  opened  upon 
terms.     Ib. 
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SEARCH-WARRANT. 


5.  Where  a  sale  is  made  in  partition,  within  three  years  from  the  death 
of  a  former  owner  of  the  lauds,  the  purchaser  should  be  allowed,  if  he 
elects,  to  have  a  reference  to  ascertain  whether  there  are  any  unpaid 
debts  of  the  ancestor  for  payment  of  which  the  land  might  be  sold 
under  order  of  the  surrogate,  and  whether  any  will  was  left  by  him ; 
and  if  either  matter  be  found  in  the  affirmative,  the  purchaser  must  be 
discharged  from  his  purchase.  Disbrow  a.  Folger,  Ante,  53. 

AWARD,  1,  2. 

SEARCH-WARRANT. 

It  seems,  that  in  a  warrant  of  arrest  and  search-warrant  granted  on  default 
to  comply  with  an  order  for  delivery  of  books  and  papers  appertaining 
to  an  office, — the  words  "the  books  and  papers  appertaining  to  the 
*  *  office"  are  an  insufficient  description  of  the  books  and  papers  to 
be  delivered ;  and  that  a  party  cannot  be  held,  nor  a  search  made,  on 
a  warrant  containing  no  more  precise  description.  Devlin's  Case, 
Ante,  281. 

SERVICE,  AND  PROOF  OF. 

1.  Where  in  an  action  commenced  in  the  Superior  Court  of  the  city  of 
New  York  by  individual  corporators  of  that  city  against  the  mayor, 
aldermen,  and  commonalty,  asking  for  an  injunction  restraining  the 
defendants  from  granting  the  right  to  construct  a  certain  railroad  in 
the  city,  the  injunction  prayed  for  was  granted,  and  the  summons  and 
complaint,  with  the  affidavits  and  injunction,  were  served  upon  the 
mayor,  and  the  summons  and  injunction  upon  members  of  the  two 
Boards, — Held,  that  this  was  a  sufficient  service  to  found  proceedings 
for  contempt  for  disobedience  of  the  injunction  by  the  members  of  the 
Common  Council.  It  was  not  necessary  to  serve  the  complaints  and 
affidavits  upon  the  individual  members  of  the  Common  Council  them- 
selves. The  effect  of  an  injunction  or  decree  restraining  any  acts  of  a 
corporate  body,  and  addressed  in  the  ordinary  way  to  it,  or  its  agents, 
&c.,  is  to  bind  not  only  the  intangible  artificial  being,  but  also  all  the 
individuals  who  act  for  the  corporation  in  the  transaction  of  its  busi- 
ness to  whose  knowledge  the  injunction  or  decree  comes.  Unless  this 
be  so,  it  would  be  necessary,  in  order  to  effectually  bind  a  corporation 
by  an  injunction,  to  make  every  person  a  party  to  the  suit,  who  could 
by  any  possibility  be  its  agent  in  doing  the  prohibited  act.  No  such 
practice  has  ever  prevailed.  (See  The  Bank  Commissioners  a.  City 
Bank  of  Buffalo,  1  Barb.  Ch.  Pr.,  636.)  1853,  The  People  on  rel. 
Davis  a.  Sturtevant,  5  Seld.,  263. 
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2.  Where  an  injunction  is  granted  by  the  court,  and  not  by  a  judge  out 
of  court,  it  is  properly  served  by  delivering  a  certified  copy ;  and  no 
exhibition  of  the  original  order  is  requisite.     The  Mayor,  &c.,  of  New 
York  a.  Conover,  Ante,  244. 

3.  Where  plaintiff  procured  an  order  for  publication  of  summons  on  an 
affidavit  that  defendant  had  property  within  this  State,  and  it  appeared 
on  motion  to  vacate  the  judgment  that  such  property  consisted  only  of 
a  team  driven  temporarily  within  the  State  with  the  purpose  of  return- 
ing forthwith, — Held,  by  the  special  term,  that  the  order  for  publica- 
tion was  irregular,  and  that  plaintiff's  proceedings  must  be  set  aside. 
Haight  a.  Husted,  Ante,  1TO. 

4.  The  order  of  the  special  term  affirmed  on  appeal  to  the  general  teem. 
Ib. 

ANSWER,  1 ;  COMPLAINT,  4,  5  ;  NOTICE,  1,  2. 

SHERIFF. 

1.  Plaintiff's  attorney,  on  issuing  execution,  is  not  bound  to  give  notice 
to  the  sheriff  that  defendant  resides  and  has  property  within  the  county. 
And  though  the  giving  of  such  notice  would  have  enabled  the  sheriff 
to  collect  the  amount  of  the  judgment,  the  omission  to  do  so  forms  no 
excuse  for  the  sheriff's  negligence  in  not  collecting  it.    1844,  Tomlinson 
a.  Howe,  Hill  &  D.,  Supp.,  410. 

2.  Accordingly,  where  an  execution  against  two  parties,  one  of  whom 
resided  and  had  property  within  the  county  sufficient  to  satisfy  the  ex- 
ecution, was  issued  to  a  sheriff,  who,  on  making  some  inquiries,  was 
informed  that  both  defendants  in  the  execution  had  failed  and  left  the 
county,  whereupon  the  sheriff  made  a  return  of  nulla  bona,  and  the 
debt  was  thereby  lost, — Held,  that  the  sheriff  was  liable  for  negligence, 
though  had  the  attorney  informed  him  of  the  residence  of  the  defend- 
ant in  execution  who  lived  within  the  county,  the  loss  would  have  been 
prevented.     Ib. 

3.  The  amount  of  diligence  required  from  a  sheriff  to  whom  an  execution 
is  issued.     Ib. 

CLAIM  AND  DELIVERY  ;  EXECUTION  ;  PARTIES,  5 ;  WITNESS,  2. 

STATUTE  PENALTY. 
COMPLAINT,  1 ;  SUMMONS. 

STATUTORY  CONSTRUCTION. 
1.  The  word  "obligation,"  as  used  in  section  179  of  the  Code,  subdivision 
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STAY    OF    PROCEEDINGS. 


4, — which  provides  that  defendant  may  be  arrested  when  guilty  of  a 
fraud  in  incurring  the  obligation  for  which  the  action  is  brought — is 
not  used  in  its  strict  sense  of  special  contract,  but  is  equivalent  to  the 
words  "  legal  liability"  or  "  legal  duty."  Crandall  a.  Bryan,  Ante,  162. 

2.  The  Metropolitan  Police  Act  (2  Laws  of  1857,  ch.  569)  confers  no  au- 
thority for  raising  by  loan  moneys  for  meeting  payments  due  to  the 
members  of  the  force,  before  the  tax  authorized  by  section  26  has  been 
collected.     Fitzpatrick  a.  Flagg,  Ante,  213. 

3.  A  tax  can  be  said  to  be  "-collected"  only  when  it  has  been  paid  by 
those  on  whose  property  it  has  been  levied.     Ib. 

4.  The  word  "party,"  in  itself  considered,  may  mean  either  a  single  indi- 
vidual, or  a  class  or  number  of  persons  holding  a  certain  interest,  or 
united  in  a  certain  relation.     The  People  on  rel.  Dinsmore  a.  The 
Croton  Aqueduct  Board,  Ante,  316. 

5.  Which  of  these  meanings  it  bears,  in  a  given  connection, — e.  g.,  in  a 
statute  requiring  a  certain  instrument  to  be  verified  by  the  oath  of  the 
party  making  the  same, — is  to  be  determined  from  the  context.     Ib. 

BANK  ;  NEW  YORK  DISTRICT  COURT. 

STAY  OF  PROCEEDINGS. 

1.  In  order  to  cause  an  appeal  from  a  judgment  of  a  single  justice  of 
the  New  York  Marine  Court  to  the  general  term,  to  operate  as  a  stay 
of  proceedings,  the  appellant  must  file  an  undertaking  for  the  amount 
of  the  judgment,  together  with  the  further  sum  of  $250,  to  indemnify 
the   respondent  for  costs  and  damages; — and  the  justification  of  the 
sureties  on  such  undertaking  must  be  in  double  such  aggregate  amount. 
Sternhaus  a.  Schmidt,  Ante,  66. 

2.  Where  the  sureties  justify  in  an  amount  less  than  the  above  aggre- 
gate, the  proceedings  of  the  successful  party  are  not  stayed.     Ib. 

3.  On  appeal  from  a  judgment  of  a  district  court  of  the  city  of  New 
York,  the  appellate  court  cannot  be  justified  in  staying  proceedings  on 
the  judgment  appealed  from,  upon  any  other  grounds  than  those  pre- 
scribed by  statute.     Hawkins  a.  The  Mayor,  &c.,  of  the  City  of  New 
York,  Ante,  344. 

4.  An  order  staying  proceedings  of  plaintiff  on  an  execution  issued  by 
him,  does  not  prohibit  him  from  instituting  proceedings  under  section 
294  to  examine  a  debtor  of  a  judgment  debtor.     Lowber  a.  The  Mayor, 
&c.,  of  New  York,  Ante,  268. 

5.  It  is  discretionary  with  the  court  to  grant  a  stay  of  proceedings  on  a 
judgment  in  a  criminal  cause  pending  a  writ  of  error;  and  the  power 
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should  only  be  exercised  upon  good  cause  shown.     The  People  a. 
Holmes,  Ante,  420. 

6.  In  a  capital  case,  a  stay  is  of  right.   The  People  a.-Cancemi,  Ante,  490. 

7.  In  general,  a  stay  should  not  be  granted  where  the  writ  of  error  is 
based  on  technical  objections  not  affecting  the  substance  of  the  crime 
charged.     The  People  a.  Holmes,  Ante,  420. 

CERTIORARI,  4,  5,  6,  7,  8,  9,  10. 

SUMMARY  PROCEEDINGS. 

1.  In  summary  proceedings  under  2  Revised  Statutes,  512,  §  28,  subd.  1, 
to  remove  a  tenant,  the  affidavit  on  which  the  summons  is  issued 
should  show  with  reasonable  certainty  that  the  tenant  is  in  possession 
of  the  premises.     1843,  Smith  a.  Huestis,  Hill  &  D.,  Supp.,  236. 

2.  An  affidavit  stating  that  deponent  demised  the  premises  to  S.  H.,  that 
the  term  had  expired,  "  and  that  the  said  S.  H.,  or  his  assigns,  tenants, 
or  under-tenants,  J.  W.   and  J.  F.  A.,  hold  over  and  continue  in  pos- 
session," &c.,  is  defective.     Ib. 

3.  Whether  a  tenant  against  whom  summary  proceedings  to  recover  the 
possession  of  demised  premises  have  been  instituted,  can  interpose  a 
defence  to  those  proceedings  by  plea  /—doubted.     1853,   Gisler   a. 
Acosta,  5  Seld.,  227. 

APPEAL,  4,  5  ;  MANDAMUS  ;  NEW  YORK  COMMON  PLEAS  ;  STAY  OF  PRO- 
CEEDINGS, 4. 

SUMMONS. 

A  summons  in  the  form  prescribed  by  subdivision  1  of  section  129  of  the 
Codl,  is  the  proper  summons  in  an  action  brought  to  recover  a  statute 
penalty.  The  People  a.  Bennett,  Ante,  384. 

JUSTICE'S  COURT,  4 ;  SERVICE,  AND  PROOF  OF,  3. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  An  execution  creditor  of  a  corporation  may  have  an  order  (under  sec- 
tion 294  of  the  Code)  for  the  examination  of  a  person  indebted  to  or 
having  the  funds  of  the  defendant.    Lowber  a.  The  Mayor,  <fcc.,  of  New 
York,  Ante,  268. 

2.  An  officer  of  a  municipal  corporation  having  funds  of  the  corporation 
in  his  hands  officially, — e.g.,  a  treasurer, — is  liable  (under  section  294 
of  the  Code)  to  examination  at  the  instance  of  an  execution  creditor  of 
the  corporation.    Ib. 

SUPREME  COURT. 
APPEAL,  1,  2,  3. 
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SrilllOG.VTKS    COURT. 


SURROGATE'S  COURT. 

Au  executor,  cited  to  account  before  a  surrogate,  may  avail  himself  of 
the  statute  of  limitations  in  bar  of  any  claim  presented  against  the 
estate,  in  the  same  manner  as  in  a  suit  at  law  or  in  equity  upon  such 
claim.  1853,  Martin  a.  Gage,  5  Seld.,  398. 

PARTIES,  19. 

TENDER. 

ANSWER,  8,  9  ;  EVIDENCE,  tit.  In  Certain  Actions,  2  ;  FORECLOSURE  OF 
MORTGAGE,  4  ;  OFFER  TO  ALLOW  JUDGMENT. 

TITLE  TO  PUBLIC  OFFICE. 
INJUNCTION,  9,  12,  13,  18;  OFFICER;  Quo  WARRANTO. 

TRIAL. 

1.  Upon  the  trial  of  an  action  of  ejectment,  brought  in  the  names  of  sev- 
eral plaintiffs,  the  defendant's  counsel,  upon  the  opening  of  the  case, 
moved   for  judgment  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  either  of  the 
plaintiffs  separately,  or  in  favor  of  all  of  them  jointly,  whereupon  the 
plaintiffs'  counsel  offered  to  rely  upon  the  title  of  F.  S.,  one  of  the 
plaintiffs,  and  moved  for  leave  to  amend  the  complaint  so  as  to  set  up 
title  in  him  alone.     The  judge  permitted  the  trial  to  proceed  upon  the 
offer  of  the  plaintiff's  counsel  to  rely  exclusively  upon  the  title  of  F.  S.; 
leaving  the  plaintiffs  to  apply  for  leave  to  amend.    The  court,  at  special 
term,  subsequently  made  an  order  giving  leave  to  the  plaintiffs  to  amend 
the  complaint,  so  as  to  charge  that  the  title  was  in  F.  S.  alone. 

Ifeld,  that  the  rulings  at  the  circuit  were  upon  questions  of  practice, 
not  affecting  the  merits  of  the  controversy ;  and  that  they  were  within 
the  discretion  of  the  court,  and  did  not  form  sufficient  grounds  for 
granting  a  new  trial,  or  for  refusing  judgment  for  the  plaintiff  upon  a 
case.  1856,  St.  John  a.  Northrup,  23  Barb.,  25. 

2.  It  is  not  error  for  the  judge  on  the  trial  to  allow  the  jury,  when  they 
retire  to  deliberate  upon  their  verdict,  to  take  with  them  any  papers 
which  were  read  in  evidence  on  the  trial.     1853,  Howland  a.  Willetts, 
5  Seld^  170. 

3.  In  what  cases  a  new  trial  will  be  allowed  on  the  ground  of  surprise. 
De  Leyer  a.  Michaels,  Ante,  203. 

EXCEPTIONS  ;  REFERENCE,  3,  4. 
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TRUSTEE. 

1.  Of  the  power  of  the  late  Court  of  Chancery,  independent  of  statute,  to 
displace  a  trustee  on  good  cause  shown,  and  to  substitute  another  in 
his  stead.     1853,  The  People  a.  Norton,  5  -Stld.,  176. 

2.  In  an  action  upon  a  bond  given  by  a  surety  of  a  trustee  substituted  by 
the  late  Court  of  Chancery  for  a  previous  trustee  to  secure  the  faithful 
execution  of  the  trust,  the  defendant  cannot  object  that  the  removal  of 
a  former  trustee  and  appointment  of  the  defendant's  principal  was  ir- 
regular in  being  made  upon  petition  without  bill, — or  that  some  per- 
sons interested  in  the  trust  estate  were  not  parties  to  the  proceedings 
for  the  appointment.  % 

The  trustee  having  obtained  possession  of  the  trust  estate  under  the 
proceedings,  and  the  surety  having  voluntarily  undertaken  that  he 
should  faithfully  administer  the  trust,  neither  of  them  can  be  permitted 
to  deny  the  liability  of  the  principal  to  account  as  trustee.  Ib. 

3.  Whenever  a  security  for  trust  funds  is  taken  by  the  trustee  in  his  in- 
dividual capacity  (though  he  be  described  as  trustee  in  the  instru- 
ment), the  legal  title  to  the  security  vests,  on  his  death,  not  in  his  suc- 
cessor in  the  trust,  but  in  his  personal  representatives ;  and  they  or 
their  assignee  may  maintain  an  action  to  collect  the  funds  secured ; 
and  the  defendants  cannot  set  up  the  rights  of  the  successor  in  the 
trust  as  a  defence  to  the  action.     Renaud  a.  Conselyea,  Ante,  340 ; 
affirming  S.  C.,  4  Ante,  280. 

PARTITION. 


UNDERTAKING. 
EXTENSION  OF  TIME. 

UNITED  STATES  COURTS. 

1.  It  is  no  objection  to  an  application  to  remove  a  cause  from  a  State 
court  into  the  Circuit  Court  of  the  United  States,  that  the  petition  is 
not  signed  by  the  petitioner,  nor  that  the  bond  is  not  signed  by  him, 
but  is  signed  by  sureties   only.      1855,  Vandervoort  a.  Palmer,  4 
Duer,  677. 

2.  When  the  action  is  against  a  firm,  and  is  commenced  by  service  on 
one  only,  if  all  the  defendants  are  citizens  of  another  State,  and  the 
plaintiff  is  a  citizen  of  this  State,  it  is  not  necessary  that  any  defendant 
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should  petition  except  the  one  served,  nor  that  the  bond  should  be 
conditioned  for  the  appearance  of  any  defendant  except  the  petitioner. 
Ib. 

USURY. 

ANSWER,  6,  7 ;  EXAMINATION  OF  PARTIES,  5. 

VARIANCE. 

1.  In  construing  section  169  of  the  Code,  it  would  be  an  error  to  hold 
that  in  all  cases  of  variance  between  a  pleading  and  the  proofs,  the 
fact  that  the  adverse  party  was  misled  and  prejudiced  must  be  estab- 
lished to  the  satisfaction  of  the  court  by  extrinsic  proof.     The  fact,  and 
consequently  the  materiality  of  the  variance,  may  be  apparent  on  the 
face  of  the  pleadings,  and  in  such  cases  it  must  be  the  duty  of  the 
court  either  to  exclude  the  evidence  creating  the  variance,  or  so  to 
amend  the  pleading  as  to  admit  its  introduction ;  and  in  this  last  case 
the  amendment  can  only  be  made  upon  terms  that,  in  the  words  of  the 
section,  "  shall  be  just."     Hence,  if  by  the  proofs  on  the  trial,  the  case 
of  the  plaintiff  is  so  far  varied  from  that  stated  in  his  complaint  as  to 
render  the  defence  in  the  answer  no  longer  applicable,  and  at  the  same 
time  to  exclude  a  defence  suited  to  the  case  as  varied  by  the  proofs,  so 
manifest  is  the  prejudice  resulting  to  the  defendant,  that  the  court  is 
bound  to  say  that  the  variance  is  material,  and  consequently  that  the 
complaint,  if  not  amended,  must  be  dismissed.    1855,  Lyon  a.  Blossom, 
4  Duer,  318. 

2.  The  complaint  described  the  promissory  note  upon  which  the  action 
was  founded,  as  payable  "  three  months  after  date ;"  .that  produced  on 
the  trial,  although  corresponding  in  all  other  particulars  with  that  set 
forth  in  the  complaint,  was  payable  four  months  after  date. 

Held,  that  although  the  variance  might  formerly  have  been  regarded 
as  fatal,  yet  under  the  provisions  of  the  Code,  it  was  plainly  immate- 
rial, and  was  therefore  properly  disregarded  by  the  judge  upon  the 
trial.  1855,  Trowbridge  a.  Didier,  4  Duer,  448. 

VERDICT. 

Where  a  claim  for  damages  is  made  up  of  good  and  bad  items,  and  there 
is  a  general  verdict  for  the  plaintiff,  it  will  be  intended,  on  a  motion 
in  arrest  of  judgment,  that  the  verdict  was  given  on  the  good  items 
only.  1843,  Edwards  a.  Reynolds,  Hill  &  Z>.,  Supp.,  53. 


NEW-YORK  :  AUGUST— DECEMBER,  1857.      569 


VERIFICATION. 


VERIFICATION. 

1.  Under  the  act  of  1854  (Laws  of  1854,  153),  the  defendant  may  omit 
the  verification  of  his  answer,  as  respects  all  its  allegations,  -wherever 
he  would  be  excused  from  testifying  as  a  witness  to  the  truth  of  any 
matter  denied  by  such  answer.     Blaisdell  a.  Raymond,  Ante,  144. 

2.  The  former  law  on  the  subject  of  omitting  the  verification  of  answers 
— reviewed.     Ib. 

3.  In  an  action  for  libel,  if  the  defendant  denies  the  publication  charged, 
he  is  entitled  to  omit  the  verification  of  his  answer,  as  to  all  the  de- 
fences set  up.     Ib. 

4.  Section  498  of  the  city  ordinance  of  1849, — which  provides  that  an 
estimate  for  a  corporation  contract  shall  be  verified  by  the  oath  of  the 
party  making  the  same, — is  only  satisfied  in  case  of  an  estimate  made 
by  a  partnership,  by  giving  the  oath  of  each  partner.     The  People  on 
rel.  Dinsmore  a.  The  Croton  Aqueduct  Board,  Ante,  316. 

WITNESS. 

1.  A  husband  is  not  a  competent  witness  for  or  against  the  trustee  of  his 
•wife's  separate  estate,  in  a  suit  between  the  trustee  and  a  third  person 
in  relation  to  the  trust  estate. 

The  rule  of  evidence  excluding  the  husband  or  wife  from  testifying 
in  causes  in  which  the  other  is  a  party,  or  is  interested,  does  not  rest 
upon  the  ground  of  the  interest  of  the  witness  in  the  suit.  ( Co.  Lift., 
66;  #176.  on  Ev.,  252  ;  Buller's  N.  P.,  286  ;  Davis  v.  Denwoody,  4 
T.  .K.,  678 ;  Rex  v.  Cliviger,  2  T.  R.,  263  ;  Broughton  v.  Harpur,  Ld. 
Haym.,  752 ;  3  DougL,  422 ;  The  People  v.  Mercein,  8  Paige,  48 ; 
Burrell  v.  Bull,  3  /Sane?/.  Ch.,  15;  Stein  v.  Bowman,  13  Pet,  210.)' 
The  rule  of  exclusion  of  husband  or  wife,  where  the  other  is  a  party  or 
interested  in  the  event,  depends  merely  upon  the  existence  of  the  rela- 
tion, and  not  at  all  upon  the  existence  in  the  party  offered  as  a  witness 
of  an  interest  in  the  event  independent  of  that  which  the  law  may  at- 
tribute to  him  by  reason  of  the  marriage  relation.  (Phill.  on  Ev., 
Cow.  &  H.,  notes,  150,  151 ;  Barbat  v.  Allen,  10  Eng.  L.  &  Eg.  R., 
596;  Alcock  v.  Alcock,  12  Ib.,  354;  O'Conor  v.  Marjoribanks,  4 
Mann.  <&  O.,  435.)  Sections  398  and  399  of  the  Code  do  not  affect 
the  rule.  All  that  section  398  provides  is,  that  interest  in  the  event 
shall  not  produce  incompetency.  The  husband's  incompetency  (in  an 
action  by  the  trustee  of  the  wife's  separate  estate  against  a  third  per- 
son) did  not  spring,  as  it  stood  at  common  law,  from  his  interest  in 
the  event.  The  section,  therefore,  has  no  application  to  his  case.  The 
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wife's  position  is  altogether  different.  The  only  objection  to  her  com- 
petency was,  interest  in  the  event ;  that  objection,  upon  the  assump- 
tion that  she  is  not  a  person  for  whose  immediate  benefit  the  suit  is 
brought,  the  law  has  removed,  and  made  her  competent.  But  the 
statute  has  not  removed  her  interest,  and  while  that  remains  her  hus- 
band cannot  be  competent.  Being  incompetent  at  common  law  as 
husband,  and  not  upon  the  ground  of  interest  in  the  event,  he  must 
remain  incompetent  until  some  statute  shall  remove  that  ground  of  in- 
competency.  1853,  Hasbrouck  v.  Vandervoort,  5  %Seld.,  153. 

2.  Where  an  execution  creditor  has  indemnified  the  sheriff  for  taking 
property  upon  an  execution,  and  the  sheriff  is  sued  for  such  taking, 
the  person  indemnifying  the  sheriff  i§  the  person  for  whose  immediate 
benefit  the  suit  is  defended,  within  the  meaning  of  section  399  of  the 

.Code.     He  is  therefore  not  a  competent  witness  for  the  sheriff  in  such 
action.     1853,  Howland  v.  Willetts,  5  Seld.,  170. 

3.  In  what  cases  the  opinions  of  witnesses  may  be  admitted  in  evidence. 
1853,  De  Voet  a.  Bailey,  5  Seld..,  3Y1. 

AWARD,  1,  2  ;  COSTS,  14  ;  EXAMINATION  OF  PARTIES. 

WRIT  OF  ERROR. 

1.  A  writ  of  error  to  bring  a  judgment  of  the  Court  of  General  Sessions 
into  the  Supreme  Court  for  review,  issues  as  matter  of  right.     The 
People  a.  Holmes,  Ante,  420. 

2.  So  of  a  judgment  of  the  Oyer  and  Terminer  in  a  capital  case.     The 
People  a.  Cancemi,  Ante,  490. 

3.  The  proper  mode  of  proceeding  under  the  old  practice,  where  an  order 
vacating  an  award  is  reversed  upon  a  writ  of  error.     1843,  Bergh  a. 

''Pfeiffer,  Hill  &  D.,  Supp.,  110. 

STAY  OF  PROCEEDINGS;  5,  6,  7. 


THE   END. 
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